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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xvw has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Barli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 


A MESSAGE FROM RABBI ADIN EVEN-ISRAEL STEINSALTZ 
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We are indeed privileged to dedicate this edition of the Koren Talmud Bavli in honor 
of the generous support of Leo and Sue Noé of London. 


The name Noé is synonymous with philanthropy. The family’s charitable endeavors 
span a vast range of educational projects, welfare institutions, and outreach 
organizations across the globe, with a particular emphasis on the “nurturing of each 
individual.” Among so many other charitable activities, the Noés have been deeply 
involved with Kisharon, which provides the British Jewish community with vital 
support for hundreds of people with learning difficulties and their families; they 
provide steadfast support of SEED, which stands at the forefront of adult Jewish 
education in the UK, and Kemach, an organization in Israel that “helps Haredi 
students sustain themselves in dignity,” providing both professional and vocational 
training for the Haredi community in Israel. 


The Noés are not simply donors to institutions. They are partners. Donors think ofa 
sum. Partners think of a cause, becoming rigorously and keenly involved, and giving 
of their time and energy. We are honored that they have chosen to partner with our 
two organizations, Steinsaltz Center and Koren Publishers Jerusalem, enabling us 
to further and deepen learning among all Jews. 


Leo and Sue are the proud parents and grandparents of five children and their 
families. The next generation has been taught by example that with life’s gifts come 
the responsibilities to be active within and contribute to society — both Jewish and 
non-Jewish — as is consistent with the noblest of Jewish values. 


Rabbi Adin Even-Israel Steinsaltz 
Matthew Miller, Publisher 
Jerusalem 5773 
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Introduction by the Editor-in-Chief 


The publication of tractates Makkot and Shevuot is another noteworthy achievement 
for the Koren Talmud Bavli project. With these, the fifth and sixth tractates of Seder 
Nezikin, the Order of Damages, we take yet another step toward our goal, the comple- 
tion of a new and unique translation of the Babylonian Talmud. 


Presenting the English-speaking world with a translation that possesses all the 
merits of the original Hebrew work by Rabbi Steinsaltz, the text provides assistance 
for the beginner of any age who seeks to obtain the necessary skills to become an 
adept talmudist. Beginning with Berakhot and continuing through Shevuot, the team 
has brought excellence to every aspect of the daunting task of translating Rabbi Adin 
Even-Israel Steinsaltz’s masterful Hebrew translation of the Talmud into English. 


Rabbi Steinsaltz’s work is much more than a mere translation. It includes a coher- 
ent interpretation of the Mishna and the Gemara, and an expansion of the text that 
provides an array of intriguing marginal notes. Rendering this masterpiece into 
English called for talents that include biblical and talmudic scholarship, literary skills, 
linguistic expertise, editorial acumen, graphic and visual creativity, and most of all, 
teamwork and diligence. Congratulations to every member of the team are in order, 
and celebration of our achievement is well deserved. 


I'd like to take this opportunity to express our gratitude to the Almighty for giving 
us the strength to persevere at this sacred task for the past several years. These years 
have been difficult ones for the Jewish people, and especially for those of us who 
dwell in Eretz Yisrael. But the difficulties have not diminished our ability to succeed 
in our goals. For that we thank the Master of the Universe. 


Students of tractates Makkot and Shevuot will be both informed and inspired. Study- 
ing Makkot they will be further informed of the details regarding invalid witnesses, 
continuing a topic begun in the previous tractate, Sanhedrin. Additionally, they 
will learn about unintentional murder and its legal and moral consequences. The 
powers of the court to inflict corporal punishment will be described and delimited. 
The concluding pages of this tractate examine the concept of the heavenly rewards 
for proper observance of mitzvot, and provide spiritual inspiration in the process. 
The student of Shevuot will be informed in comprehensive detail of the role of oaths 
in a wide variety of commercial and ritual contexts. The supreme importance of the 
values of honesty and integrity is emphasized repeatedly in this tractate. As always, 
we consider our efforts successful if the reader comes away from the text a better 
person, and not just a better-informed person. For it is our contention that Talmud 
study fosters lifelong ethical development and a profound sensitivity to the needs 
and concerns of other human beings. 


We have now had the opportunity to survey hundreds of responses submitted 
by our readers. Naturally, these include constructive criticism and reports of 


INTRODUCTION BY THE EDITOR-IN-CHIEF, RABBI DR. TZVI HERSH WEINREB 
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errors that are inevitable in such an undertaking. We have systematically pre- 
served such responses so that we can correct them in future editions. Indeed, 
we have already begun to do so for the initial tractates in our series. 


The most exciting result of our survey has been our discovery that “consumers” of 
Koren Talmud Bavli are a remarkably diverse group. They range from beginners 
who have never before been exposed to a blatt gemara, to accomplished scholars 
who have completed the study of the entire Talmud more than once. Beginners 
find our work not only a helpful introduction to Talmud study, but an impetus 
to the further study of rabbinic texts. Experienced scholars report that our work 
provides them with unexpected insights and fresh perspectives that enhance their 
appreciation of texts with which they have long been acquainted. 


The thirty-first volume of the project comprises tractates Makkot and Shevuot. 
Like the preceding volumes, it includes the entire original text, in the traditional 
configuration and pagination of the famed Vilna edition of the Talmud. This 
enables the student to follow the core text with the commentaries of Rashi, 
Tosafot, and the customary marginalia. It also provides a clear English translation 
in contemporary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features of 
the Hebrew edition, have been substantially enhanced and reproduced in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi Joshua 
Schreier; the unparalleled creative efforts of the gifted staff at Koren; and the in- 
spired and impressive administrative skills of Rabbi Jason Rappoport, managing 
editor of the Koren Talmud Bavli project. 


It is an honor for me to acknowledge the role of Matthew Miller of Koren 
Publishers Jerusalem in this historic achievement. Without him this work 
would never have begun. Its success is attributable to his vision and supervision. 
I owe a great personal debt to him for selecting me as editor-in-chief, and I am 
continually astounded by his commitment to Jewish learning, the Jewish people, 
and the Jewish homeland. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation of 
his father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5777 
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Preface by the Executive Editor 


In the fifth chapter of tractate Gittin (60b), Rabbi Yohanan said: The Holy One, Blessed 
be He, made a covenant with Israel only for the sake of the words that were transmit- 
ted orally [al peh], as it is stated: “As on the basis of [al pi] these matters I have made 
a covenant with you and with Israel.” 


In contrast to the Written Torah, which is clearly demarcated and to which there can 
be no additions, the Oral Torah is, and will always remain, a work in progress. Every 
novel idea conceived by one engaged in the study of Torah immediately becomes part 
of the Oral Torah. No matter one’s expertise in the Written Torah, the relationship 
between him and that Torah is the relationship of a subject to an object external to 
him. In contrast, the Oral Torah has no existence independent of those who study it. 
There is no duality between the Oral Torah and the one studying it. One who studies 
the Oral Torah becomes part of the Oral Torah, just as the Oral Torah becomes part 
of him. That is why the covenant with Israel is on the basis of the Oral Torah. 


Although much of the Oral Torah studied today is written, and the Koren Talmud Bavli 
is no exception, the Koren Talmud Bavli seeks to enhance the covenant that was made 
on the basis of the Oral Law by making its content available to all seekers of God and 
His Torah. Its user-friendly layout, together with its accessible translation, takes the 
Steinsaltz commentary on the Talmud one step further. It opens the doors to even 
more students who might have previously felt excluded from the exciting give-and- 
take of the study hall, enabling them to take their place as full-fledged participants in 
the world of Talmud study. 


My involvement in the production of the Koren Talmud Bavli has been both a privi- 
lege and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-Israel 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, constitutes the publishing side of 
this partnership. The combination of the inspiration, which is the hallmark of the 
Steinsaltz Center, with the creativity and professionalism for which Koren is renowned 
and which I experience on a daily basis, has lent the Koren Talmud Barli its outstanding 
quality in terms of both content and form. 


I would be remiss if I failed to mention the contribution of Raphaél Freeman, who 
guided this project from its inception and is largely responsible for transforming the 
content of the Steinsaltz Talmud into the aesthetic Koren Talmud Bavli that is before 
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PREFACE BY THE EXECUTIVE EDITOR 


you. He was succeeded by Dena Landowne Bailey, who has facilitated a seam- 
less transition and has continued to ensure that the Koren Talmud Bavli lives 
up to the lofty standards that are the hallmark of Koren Publishers. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, 
the editor-in-chief, whose insight and guidance have been invaluable. Rabbi 
Jason Rappoport, the managing editor, has added professionalism to this proj- 
ect, systematizing the work of the large staff, and it is thanks to him that the 
project is proceeding with efficiency and excellence. Rabbi Dr. Joshua Amaru, 
the coordinating editor, oversees the work of the translators and editors, and 
is largely responsible for ensuring the consistently high quality of their work. 
The contribution of my friend and colleague, Rabbi Dr. Shalom Z. Berger, the 
senior content editor, cannot be overstated; his title does not begin to convey 
the excellent direction he has provided in all aspects of this project. The staff 
of copy editors, headed by Aliza Israel, with Ita Olesker as production coor- 
dinator, pleasantly but firmly ensures that the finished product conforms to 
standards and is consistently excellent. The erudite and articulate men and 
women who serve as translators, editors, and copy editors generate the content 
that is ultimately the raison d'etre of the Koren Talmud Barli. 


Thanks to my former and present fellow occupants of the Koren beit midrash: 
Rabbi David Fuchs, Rabbi Hanan Benayahu, Rabbi Yinon Chen, Efrat Gross, 
and others. Their mere presence creates an atmosphere conducive to the 
serious endeavor that we have undertaken and their assistance in all matters, 
large and small, is appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5775 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz xvw created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Makkot 


Tractate Makkot complements and completes tractate Sanhedrin. There are some 
who hold that in the original division of the Mishna into sixty tractates, Makkot 
was actually part of tractate Sanhedrin. This tractate addresses the punishments 
imposed by the courts upon one who violates Torah law, while the earlier tractates 
in Seder Nezikin, or the Order of Damages, whose primary focus is on civil law, deal 
with different forms of conflict between one person and another. Nevertheless, this 
tractate appears as an independent entity because tractate Sanhedrin addresses the 
most severe transgressions, punishable by execution, while tractate Makkot primarily 
addresses transgressions for which the court imposes other punishments. 


In Jewish jurisprudence there are three punishments other than the death penalty: 
Monetary payment, exile, and lashes. Fundamentally, there is no punishment of 
incarceration in Torah law, although occasionally the authorities would secure a 
suspect to prevent him from fleeing (see Leviticus 24:12 and Numbers 15:34; but see 
also Sanhedrin 81b). Tractate Makkot primarily addresses the practices associated 
with these forms of punishment. 


Discussion in tractate Makkot centers upon three general topics: The halakhot of 
conspiring witnesses, the halakhot of exile, and the halakhot of lashes. Although 
these topics appear elsewhere in the Talmud, their most extensive elucidation is 
here. While they have little in common with each other, they were all included in 
this tractate because they complete the treatment of the halakhot of punishments 
that began in tractate Sanhedrin. 


The source of the halakhot of conspiring witnesses is explicit in the Torah (Deuter- 
onomy 19:16-21), and some of the halakhot concerning them are explicated in tractate 

Sanhedrin. The basic halakha of conspiring witnesses is that if witnesses provide 

testimony in court that creates liability for a person to be executed, to receive lashes, 
or to remit a monetary payment, and other witnesses testify and undermine the 

initial testimony, since the first set of witnesses conspired to harm the defendant they 
receive the same punishment that they sought to have inflicted upon him. 


The fundamental problem with regard to the issue of conspiring witnesses is the 
question: How can it be proven that the first set of witnesses do indeed fall into the 
category of: “The witness is a false witness; he has testified falsely against his brother” 
(Deuteronomy 19:18)? After all, the testimony of two witnesses, after interrogation, is 
considered a statement of absolute truth, to the extent that the witnesses themselves 
are not deemed credible if they claim that they lied in their testimony. Why then is 
the second set of witnesses deemed more credible than the first? 


A partial solution to this problem stems from the procedure of rendering witnesses 
conspiring witnesses, as the only way that the second testimony can prevail over 
the first is when the second set of witnesses testify: At that time, you, the first set of 
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witnesses, were with us in such and such place. According to that testimony, the first 
set of witnesses could not possibly have testified truthfully. It must be noted that the 
Gemara already said: The halakha of conspiring witnesses is a novel matter (Bava 
Kamma 72b and Sanhedrin 27a), with its own unique set of halakhot, and therefore 
standard halakhic categories do not necessarily apply to it and it cannot serve as a 
precedent for other areas. For that reason, the Sages parsed the relevant verses very 
carefully, deriving halakhot from their precise language, and did not add restrictions 
or decrees to that which was written in the Torah. 


There are two additional matters to address. The first is in a case where it is impossible 

to fulfill the language of the verse: “And you shall do to him as he conspired to do to 

his brother” (Deuteronomy 19:19), without imposing a disproportionate punishment 

upon the witnesses. Ifit is impossible to impose the punishment of “as he conspired,” 
why should the conspiring witnesses go unpunished? The second is a more essential 

question: Why are the conspiring witnesses not punished for violating the prohibi- 
tion against false testimony that is explicit in the Ten Commandments: “You shall 

not bear false witness against your neighbor” (Exodus 20:13)? These two problems 

resolve each other, as in every case where it is impossible to impose the punishment 

of “as he conspired,” the witnesses are flogged for providing false testimony. 


Exile for an unwitting murderer is also a unique halakha from several perspectives. 
The verses indicate that there are three complementary aspects to exile: It effects 
atonement for the murderer and for the land; it protects the murderer from the blood 
redeemer, a relative of the victim who may take it upon himself to kill the murderer; 
and it is a punishment. Since there are three separate purposes to exile, it follows 
that not in every case in which a person causes death is he liable to be exiled. This 
may be because the transgression committed by the murderer is extremely severe 
and the atonement provided by exile does not suffice; or because it was an incident 
that transpired due to circumstances beyond his control, for which he is not liable 
to be exiled, and therefore does not require protection from the blood redeemer. 


The examples of transgressions for which one is liable to be exiled that appear in the 
Torah indicate that the elements of the transgression are clearly defined. They all 
involve unwitting killing that on the one hand does not involve criminal negligence 
but on the other hand could have been avoided had the killer exercised appropriate 
caution. 


The atonement aspect of exile in a city of refuge is manifest in the halakha that the 
unwitting murderer returns from the city of refuge to his home after the death of 
the High Priest. With regard to the protection aspect, it is prohibited for the blood 
redeemer to kill the murderer as long as the latter is in the city of refuge and its 
environs. Finally, the punishment aspect of exile fits the crime: On the one hand the 
extent of the murderer’s sentence is exile to a city of refuge and the means for his 
physical and spiritual sustenance remain at his disposal, while on the other hand, he 
may not leave the city of refuge for any reason. He must remain there for the duration 
of his life and is buried there, unless the High Priest predeceases him. 


The punishment of lashes is also written explicitly in the Torah, although it is not clear 
who is the wicked person who is liable to receive lashes. There is a consensus in rab- 
binic tradition with regard to who is liable to receive lashes: One who intentionally 
violates a prohibition by Torah law. 


The punishment of lashes contains the principles of punishment, deterrence, and 
atonement. The punishment itself is severe and the number of lashes is defined in 
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the Torah. Due to that severity, an individual who is liable to receive lashes must be 
examined to determine whether his physical condition will enable him to bear them. 
That the lashes are administered in public, adding humiliation to the physical pain, 
serves as a deterrent. With regard to atonement, after the transgressor is flogged he 
reassumes the status of: “Your brother” (Deuteronomy 25:3), and his sin is expiated 
(see Megilla 7b). This expiation is effective even for people who were convicted 
of severe transgressions that are punishable by excision from the World-to-Come 
[karet]. In fact, one of the motivations in historical attempts to restore rabbinic 
ordination as it existed in talmudic times is the desire to restore the atonement 
aspect of the lashes. 


In practice, the punishment of lashes was not all that common, because, as explained 
in this tractate, there are several prohibitions whose transgression does not fulfill 
the precise requirements needed in order to be liable to receive lashes. Moreover, 
lashes, like the death penalty, are administered only to one about whom it is clear 
that he sinned intentionally. In order to establish that certainty, not only are two 
witnesses required but forewarning is required as well. Furthermore, it is explained 
in this tractate that when one is liable to receive two punishments for performing 
one transgression, and one of those punishments is lashes, the lashes are superseded 
by the other punishment. This is the case when the other punishment is the death 
penalty, and the same is true when in addition to lashes the other punishment is 
monetary payment. 


As stated above, the primary focus of tractate Makkot is the halakhot of conspiring 
witnesses, the halakhot of exile, and the halakhot of lashes. As is often the case in 
the Gemara, in the course of discussion other halakhic matters are elucidated, some 
of which are discussed only here, with regard to the limitations and definitions of 
various prohibitions for which one is liable to receive lashes. There is also extensive 
aggadic material in this tractate, most of which addresses the opposite perspective: 
The reward for mitzvot and the fact that even matters that seem negative can augur 
the ultimate good that will be in the future. 


Tractate Makkot consists of three chapters, each addressing one of the three principal 
topics it focuses on. 


Chapter One discusses the various facets of the halakhot of conspiring witnesses. 


Chapter Two defines the acts of murder for which one is liable to be exiled and the 
manner in which the punishment of exile takes place in practice. 


Chapter Three examines the halakhot of lashes, both in terms of ascertaining the 
types of transgressions for which one receives lashes and by analyzing several specific 
prohibitions for whose violation one is liable to receive lashes. It also addresses the 
manner in which the punishment of lashes is administered in practice. 
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If an unrighteous witness rises up against any man 
to bear perverted witness against him, the two men 
between whom the dispute is shall stand before the 
Lord, before the priests and the judges who shall be 
in those days. And the judges shall inquire diligently, 
and if the witness is a false witness, and has testified 
falsely against his brother, you shall do unto him as 
he conspired to do to his brother. So shall you remove 
the evil from your midst. And those that remain shall 
hear, and fear, and shall henceforth commit no more 
such evil in your midst. And your eyes shall not pity: 
Life for life, eye for eye, tooth for tooth, hand for hand, 


foot for foot. 


(Deuteronomy 19:16-21) 


In the detailed discussion of conspiring witnesses in this chapter, several fundamental 
matters are analyzed. One problem relates to the testimony of conspiring witnesses: 
At what point is their testimony deemed testimony in terms of liability if they are 
rendered conspiring witnesses? Is there any significance to the number of conspiring 
witnesses and the number of witnesses rendering them conspiring witnesses? What 
is the halakha with regard to a large set of witnesses who testify together where 
some of them are rendered conspiring witnesses? When are witnesses considered a 
single set in terms of combining them into a single testimony and in terms of their 
being rendered conspiring witnesses? Is there a difference between cases of capital 
law and cases of monetary law in this regard? These questions relate to the halakhot 
of testimony in general and the ramifications with regard to conspiring witnesses in 
particular. 


Another topic addressed in detail is the manner in which witnesses are rendered 
conspiring. How is testimony rendered void as conspiring testimony and at what 
point in the testimony are the witnesses liable as conspiring witnesses? What is the 
halakha when there are several sets of witnesses testifying to render each other con- 
spiring witnesses? Concerning this, the primary discussion relates to the principles of 
conspiring witnesses, some of which are Torah edicts, even though the Sages provide 
explanations and rationales for these principles, which they derive from inferences 
drawn from the verses. This chapter also explores the question of whether witnesses 
are rendered conspiring witnesses only by means of direct testimony or whether 
testimony can be voided based on the assumption that the first set of witnesses could 
not possibly have seen the incident about which they are testifying. 


The third problem examined in this chapter relates to the halakhic details of the 
punishment of conspiring witnesses. Although the language of the verse: “As he 
conspired,’ defines their punishment, the question arises: Is each conspiring witness 
liable to receive the entire punishment, i.e., does each witness who sought to render 
the defendant liable to receive lashes receive the entire number of lashes and is each 
witness who sought to render the defendant liable to remit a monetary payment 
liable to pay the entire sum of that payment? Or do the conspiring witnesses divide 
the punishment among themselves? 


Another question that arises is: What can be done in cases where it is not possible 
to punish the conspiring witnesses with the precise punishment that they plotted 
to have inflicted on their victim, either because it is not possible in practice, or the 
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punishment cannot be carried out due to a Torah edict, or because imposing that 
punishment will lead to the punishment of others who committed no wrongdoing? 
Can conspiring witnesses be punished simply because they violated the prohibition 
against bearing false witness? There are several more specific questions, among them: 
How is the degree of damage that the witnesses plotted to cause calculated in cases 
of monetary law when the testimony of the witnesses is only partially false, e.g., with 
regard to the duration of a loan? 


The primary focus of this chapter is the clarification of these questions. In addition, 
more general questions are addressed with regard to the halakhot of testimony and 
with regard to cases of capital law. 
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MI SHN A How are witnesses rendered conspiring 


witnesses? This applies in a case where two 
witnesses came before the court and said: We testify with regard 
to so-and-so, who is a priest, that he is the son of a divorced 
woman" or the son of a halutza," a yevama who performed the 
rite of halitza to free herself from the levirate bond. Those testi- 
monies render him a halal (see Leviticus 21:6-7), one disqualified 
from the priesthood due to flawed lineage. If a second set of wit- 
nesses testifies in court and renders the first set conspiring witnesses, 
one does not say with regard to each of the conspiring witnesses: 
This witness shall be rendered the son of a divorced woman or 
the son of a halutza in his stead. Rather, he receives forty lashes 
as punishment for his false testimony. 


Likewise, in a case where two witnesses came before the court and 
said: We testify with regard to so-and-so that he is liable to be 
exiled" to a city of refuge for unwittingly killing another (see Num- 
bers 35:11), and a second set of witnesses testifies in court and ren- 
ders the first set conspiring witnesses, one does not say with regard 
to each of the conspiring witnesses: This witness shall be exiled in 
his stead. Rather, he receives forty lashes. 


The Gemara analyzes the opening question 
GEMARA annie Pak 


of the mishna: But based on the cases 
discussed in the mishna, the tanna should have asked: How are 
witnesses not rendered conspiring witnesses? The standard 
punishment for conspiring witnesses is the punishment that they 
conspired to have inflicted upon the subject of their testimony. The 
mishna cites anomalous cases where their punishment does not 
correspond to the punishment they sought to have inflicted. The 
Gemara asks: And furthermore, from the fact that the tanna 
teaches in a mishna cited later (sa): But if the second set of wit- 
nesses attempting to render the first set conspiring witnesses said 
to them: How can you testify to that incident when on that day 
you were with us in such and such place, these first witnesses are 
conspiring witnesses. One learns by inference from the final phrase 
in the cited passage: These are conspiring witnesses, that those 
enumerated in the mishna here are not conspiring witnesses. 


The Gemara answers both questions: The tanna is standing there" 
in his studies, at the end of tractate Sanhedrin, which immediately 
precedes Makkot, and Makkot is often appended to the end of 
Sanhedrin. The mishna there teaches (89a): All those who are ren- 
dered conspiring witnesses are led to be executed with the same 
mode of execution with which they conspired to have their victim 
executed, except for conspiring witnesses who testified that the 
daughter of a priest and her paramour committed adultery," where 
the daughter of the priest would be executed by burning (see Leviti- 
cus 21:9) and her paramour would be executed by strangulation. In 
that case, they are not taken directly to be executed with the same 
mode of execution that they sought to have inflicted on the woman; 
rather, they are executed with a different mode of execution, the 
one they sought to have inflicted on the paramour. 


The son of a halutza - agin 12: 


of a divorced woman and the son o 


The son of woman who 
underwent halitza is disqualified from the priesthood by rab- 
binic decree. Some early commentaries hold that since their 
disqualification is not by Torah law, the witnesses who sought 
to disqualify them should not be flogged. 
opinion, the mishna mentions the halutza only because the son 
a halutza are mentioned 
together regularly in mishnayot and baraitot (Ramban; Ritva). By 
contrast, from the formulation of the halakha in the Rambam, it 
appears that conspiring witnesses who testified that the priest 
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HALAKHA 


That he is the son of a divorced woman, etc. — ja 1710 
maa: In a case where witnesses testified that a priest is 
disqualified from the priesthood, e.g., he is the son of a 
divorced woman or a halutza, and the same applies in a 
case where witnesses testified that an Israelite is a mamzer 
or a Canaanite slave, if they were found to be conspiring 
witnesses, they receive forty lashes but their lineage is not 
affected. Some early commentaries disagree with regard 
to the son of a halutza, and assert that in that case, the 
witnesses are not flogged by Torah law (Rambam Sefer 
Shofetim, Hilkhot Edut 20:8; Tur, Hoshen Mishpat 38). 


That he is liable to be exiled - nh avn NITY: If witnesses 
who testified that one unwittingly killed another and is 
therefore liable to be exiled were found to be conspir- 
ing witnesses, they receive forty lashes but are not exiled 
themselves (Rambam Sefer Shofetim, Hilkhot Edut 20:8; Tur, 
Hoshen Mishpat 38). 


For conspiring witnesses who testified that the daugh- 
ter of a priest and her paramour committed adultery — 
abyin {ia na manim: If two witnesses testified that a man 
as adultery with the married daughter of a priest, 
and the man was sentenced to death by strangulation and 
the woman to death by burning, and then the witnesses 
were found to be conspiring witnesses, they are executed 
by strangulation and not by burning. This halakha was 
learned through tradition (Rambam Sefer Shofetim, Hilkhot 
Edut 20:10). 


NOTES 


is the son of a halutza are flogged. The commentaries explain 
that although his disqualification is by rabbinic law, since, in 
practice, the witnesses conspired, they are punished for that 
testimony (see Arukh LaNer and Rabbi Akiva Eiger). 

According to that 

The tanna is standing there — *x7 ONT xan: This tractate is 
a continuation of tractate Sanhedrin, and the mishna cited 
in the Gemara here appears at the end of the tenth chapter 
(89a) of Sanhedrin in the Babylonian Talmud. That mishna 
addresses the issue of conspiring witnesses who are pun- 


ished in a manner other than as they conspired. In the case 
discussed in the mishna, they conspire to have the daughter 
of the priest executed by burning and are instead executed 
with the less stringent death of strangulation. In the Jerusa- 
lem Talmud, the chapter in which the mishna is cited is the 
eleventh and final chapter of Sanhedrin. The Ritva proves from 
the fact that the Gemara relates to that mishna as the final 
mishna in tractate Sanhedrin that the Babylonian amora‘im 
arranged the chapters in the same order that they appear in the 
Jerusalem Talmud. 
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Therefore, the tanna continues in this first mishna in Makkot: And 
there are other conspiring witnesses with regard to whom the 
court does not apply the halakhot governing the punishment in 
standard cases of conspiring testimony at all, and they do not 
receive the punishment they sought to have inflicted. Rather, they 
receive forty lashes. How, and in what cases, is this applied? This 
is applied in a case where two witnesses came before the court and 
said: We testify with regard to so-and-so that he is the son of a 
divorced woman or the son of a halutza, one does not say with 
regard to each of the conspiring witnesses: This witness shall be 
rendered the son of a divorced woman or the son of a halutza in 
his stead. Rather, he receives forty lashes. 


The Gemara asks: From where is this matter derived that the court 
does not punish the witnesses with the punishment they sought to 
have inflicted and disqualify them from the priesthood? Rabbi 
Yehoshua ben Levi says that Rabbi Shimon ben Lakish says: It is 
derived from a verse, as the verse states: “And you shall do to him 
as he conspired” (Deuteronomy 19:19), from which the Gemara 
infers: It is done “to him,” but not to his offspring. Rendering the 
witness a halal would disqualify his offspring as well. The Gemara 
challenges: Let the court invalidate the witness and not invalidate 
his offspring. The Gemara explains: That too would not accord 
with the directive in the verse, as based on the verse we require that 
the punishment be “as he conspired to do” (Deuteronomy 19:19), 
and that is not the case here, as the witness conspired to disqualify 
the subject of his testimony and his offspring. 


Bar Padda says that this alternative form of punishment is derived 
through an a fortiori inference: If one who actually disqualifies 
another from the priesthood, i.e., a priest who fathers a son with a 
divorcée disqualifies their son from the priesthood, is not himself 
disqualified from the priesthood, so too with regard to this witness 
who came to disqualify another from the priesthood but was 
unsuccessful and did not disqualify him because he was rendered 
a conspiring witness, isn’t it logical that he should not be disquali- 
fied? Ravina objects to this reasoning: If so, that the failure of the 
conspiring witnesses to achieve their objective is the consideration 
at the basis of the a fortiori inference, you have thereby rendered 
the halakha of conspiring witnesses obsolete, as one could claim: 


If one who stones another, i.e., who testified that another is liable 
to be executed via the death penalty of stoning and was rendered a 
conspiring witness after that person was executed, is not stoned,” 
as the halakha is that conspiring witnesses receive the punishment 
that they conspired to have inflicted and not the punishment that 
they actually had inflicted, then with regard to a conspiring witness 
who came to stone another and was unsuccessful and did not 
stone him, as he was rendered a conspiring witness before that 
person was executed, isn’t it logical that he should not be stoned? 
The Gemara concludes: Rather, it is clear as we answered initially: 


“And you shall do to him as he conspired”; this should be done to 


him, but not to his offspring. 


NOTES 


One who stones is not stoned — bpp ivy bpion: Rashi and Rab- 
beinu Hananel explain: If one who causes the stoning of another 
by conspiring testimony is not stoned, based on the derivation 
from the verse: “And you shall do to him as he conspired” (Deuter- 
onomy 19:19), from which it is derived: As he conspired and not as 
he did, then all the more so in the case of witnesses who conspired 
to have one executed by stoning but were unsuccessful, because 


they were rendered conspiring witnesses before the accused was 
executed, they should not be stoned. Rabbeinu Tam explains: If 
one who stones another to death is executed not by stoning but 
by decapitation, like all murderers, then all the more so should one 
who merely conspired unsuccessfully to have another stoned be 
spared this severe form of death (Ramban, citing Rabbi Avraham 
Av Beit Din; see Ritva). 
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§ The mishna teaches that in a case where two witnesses came before 
the court and said: We testify with regard to so-and-so that he is 
liable to be punished with exile, one does not say that these witnesses 
shall be exiled in his stead; rather, they receive forty lashes. The Gemara 
asks: From where is this matter derived? Reish Lakish says: It is 
derived from a verse, as the verse states with regard to an unwitting 
killer: “And he shall flee to one of the cities” (Deuteronomy 19:5), and 
the Gemara infers: He shall flee, but conspiring witnesses shall not. 


Rabbi Yohanan says: It is derived through an a fortiori inference: 
If the killer, who performed an action that, had he done so inten- 
tionally, he would not be exiled for it even if he were not sentenced 
to death, e.g., because there was no forewarning, then in the case of 
the conspiring witnesses, who did not perform an action, as their 
conspiracy was exposed and their testimony rejected, even if they 
testified intentionally, isn’t it logical that they should not be exiled? 


The Gemara challenges: But that distinction provides support to the 

contrary. Could this not be derived through logical inference? With 

regard to one who performed an action, i.e., killed a person, if he did 

so intentionally, let him not be exiled so that he will not have atone- 
ment for his action, and he will instead receive harsh punishment at 

the hand of Heaven. With regard to the conspiring witnesses, who did 

not perform an action, even if they testified intentionally, let them 

also be exiled so that they will have atonement for their misdeed. The 

Gemara concludes: Rather, it is clear in accordance with the explana- 
tion of Reish Lakish: “And he shall flee to one of the cities”; he, but 

not conspiring witnesses. 


§ Ulla says: From where is an allusion in the Torah to conspiring 
witnesses derived? The Gemara asks: Is an allusion to conspiring 
witnesses required? But isn’t it written explicitly: “And you shall do 
to him as he conspired” (Deuteronomy 19:19)? Rather, Ulla’s question 
is: From where is an allusion in the Torah to the halakha that conspir- 
ing witnesses are flogged in certain cases derived? It is derived from 
that which is written: “If there is a quarrel between people and they 
come to judgment, and the judges judge them, and they vindicated 
the righteous and condemned the wicked, and it shall be if the 
wicked is deserving of lashes” (Deuteronomy 25:1-2). Ostensibly, 
this verse is difficult: Is it due to the fact that “they vindicated the 
righteous” that they “condemned the wicked, and it shall be if 
the wicked is deserving of lashes”? In most disputes, the fact that 
one party is vindicated does not necessarily lead to lashes for the 
other party. 


Rather, the verse is addressing the case of witnesses who, through their 
testimony, condemned the righteous, and other witnesses came and 
vindicated the original righteous person and rendered these first set 
of witnesses wicked conspiring witnesses. In that case, the verse states: 
“And it shall be if the wicked is deserving of lashes,” indicating that 
lashes are an appropriate punishment for conspiring witnesses. 


The Gemara asks: And why not derive the halakha that conspiring 
witnesses are liable to receive lashes from the prohibition: “You shall 
not bear false witness against your neighbor” (Exodus 20:13)? The 
Gemara answers: One is not flogged for violating that prohibition, due 
to the fact that it is a prohibition that does not involve an action," as 
one violates it through speech, not action, and the principle is: For 
every prohibition that does not involve an action, one is not flogged 
for its violation. Therefore, it was necessary to derive the halakha from 
the verse: “And they vindicated the righteous.” 


A prohibition that does not involve an action — 


The court does not administer lashes to one who violates a prohibi- 
tion that does not involve an action. There are exceptions to this 
principle: One who takes a false oath, one who substitutes a non- 
sacred animal for a sacrificial animal, and one who curses another 


HALAKHA 
Tey ia pow me: 


in the name of God. The cases of one who defames his bride and of 
conspiring witnesses were not enumerated by the Rambam because 
the punishment of lashes for these transgressions is written explicitly 
in the Torah (Rambam Sefer Shofetim, Hilkhot Sanhedrin 18:2 and Kesef 
Mishne there). 


ublisher 


ITN pP: MAKKOT : PEREK I: 2B 


9 


This file may not 


HALAKHA 

They do not pay the ransom - 191377 nx pawn px: 
If witnesses who testified that one’s animal killed a person 
were found to be conspiring witnesses, the Rambam 
maintains that they are flogged but are not liable to pay 
ransom. The Ramban holds that they are not flogged. 
The Meiri agrees with the Rambam that they are flogged 
but are not liable to pay ransom, but he holds that they 
are liable to pay the owner the value of his ox that they 
conspired to have stoned on the basis of their testimony 
(Rambam Sefer Shofetim, Hilkhot Edut 20:8; Tur, Hoshen 
Mishpat 38). 


They are not sold as Hebrew slaves — tava p22) py 
say: The Rambam holds, based on the straightforward 
meaning of the baraita, that if witnesses testify that a 
person was sold into slavery and they are found to be 
conspiring witnesses, they are flogged but are not sold 
into slavery. The Tur writes that if they testified that a per- 
son without means stole an item and he was convicted 
and sentenced to be sold into slavery, and they are found 
to be conspiring witnesses, they are flogged, as indicated 
in the statement of Rava (Rambam Sefer Shofetim, Hilkhot 
Edut 20:8; Tur, Hoshen Mishpat 38). 


The ransom is atonement - 1193 X 1513: When the Torah 
states with regard to one whose ox killed a person: “And 
its owner shall also be killed,’ the reference is to death at 
the hand of Heaven. If he pays the ransom mentioned in 
the following verse, this atones for his sin, per the conclu- 
sion of Rav Pappa. If he refuses to pay, the court seizes 
his property as collateral (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 10:4). 


We assess the payment in terms of the value of the 
victim — jw pryta: The sum of the ransom is calcu- 
lated based on the judges’ assessment of the value of 
the victim, in accordance with the opinion of the Rabbis, 
contrary to the individual opinion of Rabbi Yishmael, son 
of Rabbi Yohanan ben Beroka (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 11:1). 


BACKGROUND 
Ransom — 913: This term refers to the payment given 
by one whose forewarned animal killed a person (see 
Exodus 21:28-30). 


NOTES 

Nevertheless. ..in terms of the value of the victim we 
assess the payment — 3™ġ...17m3: Although the pay- 
ment is in order to effect his atonement, since the Torah 
did not set a fixed sum for that payment, the Rabbis hold 
that it is appropriate for him to pay the heirs of the victim 
remuneration for their loss, in order to gain atonement 
for his transgression. 
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§ The Sages taught in a baraita: Four matters were stated with 
regard to conspiring witnesses, i.e., there are four cases in which 
their punishment deviates from the norm. They are not rendered 
the son of a divorced woman or the son of a halutza; they are 
not exiled to a city of refuge; they do not pay the ransom" if 
they testified that the forewarned ox of someone killed another; 
and they are not sold as a Hebrew slave" in a case where they 
testified that one stole property and he would be sold into slavery 
if he lacked the means to repay the owner. The Sages said in the 
name of Rabbi Akiva: They also do not pay based on their own 
admission. If they were rendered conspiring witnesses in one court, 
and before that court managed to collect the payment that they 
owed, they appeared in a different court and admitted that they 
had been rendered conspiring witnesses, they are exempt from 
payment. 


The Gemara elaborates: They are not rendered the son of a 
divorced woman or the son of a halutza, as we stated and 
explained earlier. And they are not exiled to a city of refuge, as 
we stated and explained earlier. And they do not pay the ransom, 
as these Sages hold that the ransom paid by one whose ox killed 
another is atonement" for him, as he is liable for the actions of 
his animal, and it is not payment of damages. And these conspiring 
witnesses are not subject to a need for atonement, as their ox 
did not kill anyone. 


The Gemara asks: Who is the tanna who taught that the ransom 
is atonement? Rav Hisda says: It is Rabbi Yishmael, son of Rabbi 
Yohanan ben Beroka, as it is taught in a baraita with regard to the 
verse concerning a case where the ox of one person gored another: 
Ifransom is imposed upon him, and he shall give the redemption 
of his soul” (Exodus 21:30); the term “his soul” means the value 
of the victim, i.e., the owner of the ox must pay the heirs of the 
deceased his value as it would be assessed were he sold as a slave in 
the market. Rabbi Yishmael, son of Rabbi Yohanan ben Beroka, 
says: The term “his soul” means the value of the one liable for 
the damage. What, is it not that they disagree with regard to 
this principle: That one Sage, the Rabbis, holds that the ransom 
is monetary restitution for the damage that his ox caused the 
victim; and one Sage, Rabbi Yishmael, holds that the ransom 
is atonement, as he thereby redeems his own soul from death at 
the hand of Heaven? 


Rav Pappa says: No, perhaps everyone agrees that the ransom is 
atonement, and here, it is with regard to this matter that they 
disagree: One Sage, the Rabbis, holds that we assess the payment 
in terms of the value of the victim;" and one Sage, Rabbi Yishmael, 
holds that we assess the payment in terms of the value of the one 
liable for the damage. 


The Gemara asks: What is the reason for the opinion of the Rabbis, 
who abandon the straightforward meaning of the verse? The Rab- 
bis derive it in the following manner: Imposition is stated below 
with regard to one whose ox killed another: “If ransom is imposed 
upon him” (Exodus 21:30), and imposition is stated above, in the 
case of one who strucka pregnant woman, causing her to miscarry: 


“He shall be punished, as the husband of the woman imposes upon 


him” (Exodus 21:22). Just as there, with regard to the miscarriage, 
it is in terms of the value of the victim, the fetus, that we assess the 
payment, here too, in the case of the ransom, it is in terms of the 
value of the victim that we assess the payment. 


And Rabbi Yishmael, son of Rabbi Yohanan ben Beroka, says: 


“And he shall give the redemption of his soul” is written, indicat- 


ing that the sum is based on the value of the one seeking atonement. 
And the Rabbis explain: Yes, the phrase “redemption of his soul” 
is written, and the payment functions to redeem his soul. Never- 
theless, when we assess the sum of the redemption payment, it is 

in terms of the value of the victim that we assess the payment." 
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§ The baraita teaches: Conspiring witnesses are not sold as a 
Hebrew slave in a case where they testified that one stole property. 
Rav Hamnuna thought to say: This statement applies only in a 
case where the falsely accused has means of his own to repay the 
sum of the alleged theft, as since, had the testimony been true, he 
would not have been sold for his transgression, the witnesses too 
are not sold when they are rendered conspiring witnesses. But in a 
case where the falsely accused does not have means of his own, and 
would have been sold into slavery had their testimony been accepted, 
even if the witnesses have means of their own, they are sold, as 
they sought to have slavery inflicted upon him. 


Rava said to him: And let the witnesses say to the person against 
whom they testified: If you had money, would you have been sold? 
We too will not be sold. Since they have the means, they can pay 
the sum that they owe and not be sold as slaves. Rather, the Gemara 
proposes an alternative formulation of the statement of Rav Ham- 
nuna. Rav Hamnuna thought to say: This statement applies only 
in a case where either he, the falsely accused, or they, the witnesses, 
have the means to pay the sum; but in a case where neither he nor 
they have the means, the witnesses are sold. In that case, had their 
testimony stood, the alleged thief would have been sold into slavery, 
and they too lack the means to pay the sum that they are liable to 
pay as conspiring witnesses. Therefore, they are sold. Rava said to 
him: That is not so, as the Merciful One states: “And he shall be 
sold for his theft” (Exodus 21:30), from which it is inferred: For his 
theft, but not for his conspiring testimony. 


§ It is taught in the baraita: The Sages said in the name of Rabbi 
Akiva: They also do not pay based on their own admission. The 
Gemara explains: What is the reason for the opinion of Rabbi 
Akiva? He holds that money paid by a convicted conspiring wit- 
nesses is a fine [kenasa],"' and the principle is: One does not pay 
a fine based on his own admission;" one pays a fine only on the 
basis of testimony. Rabba says: Know that it is a fine, as these wit- 
nesses did not perform an action and caused no actual damage, 
and yet they are executed or pay depending on the nature of 
their testimony, indicating that it is a fine rather than a monetary 
restitution. Rav Nahman says: Know that it is a fine rather than a 
monetary restitution for damages, as the money they sought to 
compel him to pay ultimately remains in the possession of the 
owner against whom they testified, and yet they pay him. 


HALAKHA 


It is a fine, etc. — ^3) 371 NDP: The payment that conspiring 
witnesses are liable to pay is a fine; therefore, they do not pay 
based on their own admission. The halakha is in accordance 
with the opinion of Rabbi Akiva, as indicated by the fact that 
he amora'‘im discuss his opinion (Rashba). In what case does 
his apply? It is in a case where witnesses were cross-examined 
in court and then admitted that they testified falsely, or where 
hey claimed that they testified falsely and only later were ren- 
dered conspiring witnesses. But if they claimed that they had 
estified and were rendered conspiring witnesses in another 


Fine [kenasa] - XDI: From the Latin census, a term meaning 
both counting of residents as well as evaluation of citizens’ 
property for the purpose of establishing tax rates and determin- 
ing other rights. 

The term evolved into the Greek xfvoog, kensos, meaning 
poll tax, tax registration, or the payment of property taxes. It 
was apparently adopted as a loanword by Hebrew and Aramaic 
from the Greek. That resulted in a change in meaning, as in 
Hebrew and Aramaic it is employed in cases where one caused 
damage to another in reference to payment of a fixed sum as 
punishment independent of payment of damages. 


Frieze depicting a Roman census, second century BCE 


LANGUAGE 


court and were sentenced to pay a certain amount, they are 
liable to pay, as at that point their obligation is transformed 
into full-fledged monetary restitution and no longer has the 
status of a fine. In any case, even if they were not sentenced 
in another court, they are required to pay any damages that 
resulted from their testimony, based on the liability for damage 
caused by indirect action (Rambam Sefer Shofetim, Hilkhot Edut 
18:8; Shulhan Arukh, Hoshen Mishpat 29:2, 29:38 in the comment 
of Rema, and Shakh there). 


NOTES 
One does not pay a fine based on his own admission — 
inyy 23 by obvi pg pap: Rashi states that this halakha is 
based on the verse: "He who is convicted by judges shall 
pay double to his neighbor” (Exodus 22:8), from which the 
Sages derive the exclusion of one who was convicted not by 
the court but by his own admission. 
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HALAKHA 


A conspiring witness pays according to his share - “yY 
ion 35 own anit: If a witness states that his previously 
stated testimony was false and that he was then found to 
be a conspiring witness and was sentenced to pay by a 
court, and his fellow witness does not concede the truth of 
these assertions, the first witness pays his share according 
to his testimony (Rambam Sefer Shofetim, Hilkhot Edut 18:8). 


He may not then state a revision of that testimony — 
13101 win ix: A witness who has been cross-examined 
in court may not retract his testimony or even add any- 
thing that contradicts any part of his original testimony 
(Rambam Sefer Shofetim, Hilkhot Edut 3:5; Shulhan Arukh, 
Hoshen Mishpat 29:1). 


NOTES 


It was false testimony that | testified — 0197 pw misty: 
This formulation is not a reference to the fact that he was 
rendered a conspiring witness, which involves testimony 
that the witness was not present at the time and place 
of the incident about which he testified; rather, the refer- 
ence here is to contradicted testimony. Rabbeinu Hananel 
explains that he is liable to pay for damage caused by indi- 
rect action, as his speech caused harm to another. Others 
explain that this witness establishes himself as a conspiring 
witness. Although the phrase indicates that the content 
of the testimony was false, it can be understood that he is 
saying that he was elsewhere when the incident in question 
transpired, which is similar to being rendered a conspiring 
witness. Although it remains different from a standard case 
of conspiring witnesses, which requires the testimony of 
others, the Gemara does not address that issue because in 
any case, it rejects this possibility due to other difficulties 
(Ritva; see Tosafot). 


< 


Is it in his power, etc. — ^3) 7973 bs: Rabbeinu Hananel, 
consistent with his explanation cited in the previous note, 
understands that one certainly does not pay based on his 
own admission at all, as his earlier testimony remains valid. 
Other early commentaries, who maintain that the reference 
here is to one who established himself as a conspiring wit- 
ness, note that the very fact that he cannot retract his initial 
estimony is the reason that he should be liable to pay as a 
conspiring witness, as his prior testimony remains valid. They 
answer that he must certainly pay, but the payment is not 
hat of a conspiring witness; he was not rendered a conspir- 
ing witness because once a witness stated his testimony he 
may not then state a revision of that testimony and render 
himself a conspiring witness (Ramban), or because the 
principle: As he conspired and not as he did, is not fulfilled 
in this case, as the accused against whom they testified 
must pay based on the testimony (Ritva, citing the Ramah). 
According to this explanation, when Rav Yehuda says that 
Rav says his halakha with regard to a conspiring witness, he 
was not being precise. 
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The Gemara is puzzled by this: What is the meaning of the state- 
ment: The money remains in the possession of the owner? It 
means that they did not perform an action. That is identical to 
the reasoning of Rabba, and it is not an additional explanation. 
The Gemara emends the formulation of the presentation of the 
statement. Say: And likewise Rav Nahman says: Know that it is 
so, as the money remains in the possession of the owner. Rav 
Nahman is not disagreeing with Rabba; he merely formulates the 
statement differently. 


§ Apropos the statement of Rabbi Akiva in the baraita, Rav 
Yehuda says that Rav says: A conspiring witness pays according 
to his share." The Gemara asks: What is the meaning of: Pays 
according to his share? If we say that it means that this witness 
pays half of the sum that the set conspired to render another 
liable to pay with their testimony, and that witness pays the other 
half, we already learned this in a mishna (5a): When punishing 
conspiring witnesses, one divides the punishment of money 
among them, but one does not divide the punishment of lashes 
among them; each receives the full thirty-nine lashes. 


Rather, the Gemara explains that the expression: Pays according 
to his share, means that in a case where only one of the set was 
rendered a conspiring witness, the halakha is that he pays his 
half of the sum. The Gemara asks: And does he pay at all in that 
case? But isn’t it taught in a baraita: A conspiring witness pays 
money only when both were rendered conspiring witnesses? 
If only one was rendered a conspiring witness, he does not pay. 


Rava says: The statement is not referring to a case of conspiring 
witnesses; rather, Rav’s statement applies to the case of one who 
says: It was false testimony that I testified." The Gemara asks: 
Is it in his power" to have this statement accepted by the court? 
That runs counter to the principle: Once a witness stated his 
testimony he may not then state a revision of that testimony." 


The Gemara answers: Rather, Rav’s statement applies to the case 
of one who says: We testified and were rendered conspiring 
witnesses in such and such a court. Since he was already con- 
victed as a conspiring witness, it is as though he is admitting an 
obligation to give monetary restitution, and he is therefore liable 
to pay his share. The Gemara asks: In accordance with whose 
opinion is this halakha? It is not in accordance with the opinion 
of Rabbi Akiva, since if it were in accordance with the opinion 
of Rabbi Akiva, doesn’t he say: A conspiring witness also does 
not pay based on his own admission? 


The Gemara answers: Rather, Rav’s statement applies to the case 
of one who says: We testified and were rendered conspiring 
witnesses in such and such a court and we were rendered liable 
to pay a specific sum of money. In that scenario, Rabbi Akiva 
would concede that one pays on the basis of his own admission. 
Once the court rendered him liable to pay a specific sum, his 
admission is not that he is liable to pay a fine, in which case he 
would be exempt. Once the court actually instructed them to pay, 
the debt has the status of any other monetary restitution, and one 
does pay monetary restitution based on his own admission. 


The Gemara explains the novel element in Rav’s statement: It 
might enter your mind to say that since he is unable to render 
his fellow witness liable to pay based on his admission, as only 
the testimony of two witnesses is capable of doing so, he too is 
not liable to pay based on that admission. To counter this, Rav 
teaches us that his admission that he owes money renders him 
liable him to pay. 
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MI S HN In the case of witnesses who said: We 

testify with regard to a man called 
so-and-so that he divorced his wife and did not give her 
payment of her marriage contract,” and they were then ren- 
dered conspiring witnesses, the question arises with regard to 
the manner in which the sum of their payment is calculated. It 
is not possible to render the witnesses liable to pay the entire 
sum of the marriage contract, as they can claim: But isn’t it so 
that either today or tomorrow, i.e., at some point in the future, 
he may divorce his wife or die and ultimately he will be liable 
to give her payment of her marriage contract? That being 
the case, the witnesses did not conspire to render him liable to 
pay a sum that he would otherwise not be liable to pay. 


The sum of their payment is calculated as follows: The court 
assesses how much money another person would be willing 
to give in order to purchase the rights to this woman's mar- 
riage contract, cognizant of the uncertainty that if she was 
widowed or divorced the purchaser will receive payment of 
the marriage contract but if she dies, her husband will inherit 
from her, and the one who purchased her marriage contract 
will receive nothing. 


@ E M ARA™ mishna establishes that the pay- 


ment of the conspiring witnesses is 
calculated based on the sum that one would be willing to pay 
for rights to payment of the marriage contract, taking into 
consideration the uncertainty whether he will ultimately 
receive that payment. The Gemara asks: How does the court 
assess that sum? Rav Hisda says: One calculates the sum in 
terms of the husband:’ How much would one be willing to 
pay for the husband’s rights to the marriage contract based on 
the likelihood that his wife will die first and he will inherit 
from her? 


Rav Natan bar Oshaya says: One calculates the sum in terms 
of the wife:" How much would one be willing to pay for the 
wife's rights to the marriage contract based on the likelihood 
that the husband will die first or divorce her? 


HALAKHA 


That he divorced his wife and did not give her payment 
of her marriage contract — ab a xh) INON ON UTW 
anana: In a case where witnesses testified that a certain 
person divorced his wife and did not give her payment of 
her marriage contract, and they were rendered conspiring 
witnesses, they do not pay the husband the entire value of 
he marriage contract, as conceivably the husband would 
be liable to pay it anyway if he divorced his wife, or if he dies 
payment would be taken from his estate. Rather, the court 
assesses how much a person would be willing to pay for the 
rights to the payment of the marriage contract, and that is 
he sum that the witnesses must pay (Jerusalem Talmud; 
Penei Moshe). This assessment is based on both the woman 
herself and her marriage contract. The assessment of the 
woman is based on her age, her health, and her relation- 
ship with her husband, as well as based on the value of the 
marriage contract, as people are willing to pay more for the 


In terms of the husband — byaa: Rashi explains that the 
court assesses the value of the marriage contract according 
o the price that the husband could receive for selling his 
rights to the marriage contract. This is greater than the sum 
he wife would receive in exchange for her rights, because 
he has possession of the usufruct property and therefore 
he purchaser could receive it after the wife’s death without 
itigation, and because he is entitled to all profits from the 
and for the duration of the marriage. The commentaries 
propose varying interpretations of these three opinions 
cited in the Gemara. 


NOTES 


possibility of receiving a larger sum. This is in accordance 
with the opinion of Rav Pappa, as explained by the Rif. 

The Tur writes that the court assesses the value of the 
marriage contract based on the woman, specifically her 
condition and her relationship with her husband, and in 
terms of the marriage contract, specifically the land desig- 
nated for the collection of her marriage contract, whether 
itis superior-quality land, intermediate-quality land, or infe- 
rior-quality land. That sum is then subtracted from the sum 
of the marriage contract, and the conspiring witnesses pay 
the difference to the husband (Rashi; Rosh; Beit Yosef). They 
are not liable to pay the value of profits from the usufruct 
property that they sought to cause the husband to lose, 
unless they were aware of the existence of that property, 
nor need they pay the woman's sustenance (Rambam Sefer 
Shofetim, Hilkhot Edut 21:1; Tur, Hoshen Mishpat 38; Arukh 
HaShulhan, Hoshen Mishpat 38:18). 


In terms of the wife - mwya: Rashi explains that the court 
assesses how much one would be willing to pay the wife 
for the possibility that he will receive payment of her mar- 
riage contract in the event that her husband predeceases 
her or divorces her. That sum is smaller than the sum that 
one would pay for the husband's rights. According to this 
opinion in the Gemara, the amount that one would be will- 
ing to pay to the woman for rights to her marriage contract 
is deducted from the total sum of the marriage contract 
itself, and the conspiring witnesses must pay the difference 
to the husband. 


BACKGROUND 


Marriage contract — mains: This is a legal document given by a hus- 
band to his wife upon their marriage, in which he commits to fulfill 

certain obligations to her during their marriage and in the event of 
its termination. The contract includes a lien on the husband's estate 

to ensure payment of the minimum sum that he is liable to pay if 
she is divorced or widowed: Two hundred dinars for a virgin bride 

and one hundred dinars for other brides. These minimum sums have 

remained in force throughout the centuries, up until the present 
day, though marriage contracts have almost always stipulated a 

good deal more money in practice. While the Talmud delineates the 

general guidelines for drafting the marriage contract, the particular 
provisions and stipulations of each contract are often based on local 

custom. In addition, the marriage contract may include individual 

agreements between the husband and wife. The marriage contract 
provides the marriage with halakhic legitimacy. In the absence of a 

marriage contract, the relationship between the couple is character- 
ized as licentious. 


Marriage contract, Venice, eighteenth century 
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NOTES 


In terms of the wife and her marriage contract - nwa 
anan: Rashi explains that Rav Pappa agrees with Rav Natan 

and merely notes that the court assessment is based exclusively 
on the value of the marriage contract, without factoring the hus- 
band’s loss of the profits from the usufruct property that his wife 

brought to the marriage. The reason is that the witnesses can 

claim that they were unaware of the existence of that property. 
Some commentaries conclude on that basis that if the witnesses 

were aware of the existence of that property, they must pay the 

husband the amount of profits from the usufruct property that 
they conspired to cause him to lose. 


BACKGROUND 


One thousand dinars — 1 abt: The magnitude of this sum is 
such that its buying power was greater than eight months of 
wages for a typical laborer. 


HALAKHA 


On the condition to give the money back to him from now 
until thirty days — ov owhw ayy pean arr nian by: If wit- 
nesses testified that so-and-so was liable to repay a loan within 
thirty days, and he claimed that several years remained before 
he would be liable to repay the loan, and the witnesses were 
rendered conspiring witnesses, the court assesses how much 
one would be willing to pay in order to maintain possession 
of the sum in question for the longer period rather than the 
shorter period (Tur), and the conspiring witnesses pay that 
amount. The Arukh HaShulhan writes that this applies even if 
the longer period included the Sabbatical Year, in accordance 
with the conclusion that the Sabbatical Year does not abrogate 
long-term loans (Rambam Sefer Shofetim, Hilkhot Edut 21:2; Tur, 
Hoshen Mishpat 38; Arukh HaShulhan, Hoshen Mishpat 38:17). 
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Rav Pappa says: One calculates the sum in terms of the wife, as 
Rav Natan bar Oshaya said, and the assessment is done in terms 
of the sum of her marriage contract.‘ One does not include in 
the calculation any usufruct property that the wife brought with 
her into the marriage, the profits of which belong to the husband, 
despite the fact that as a result of the testimony of the conspiring 
witnesses the husband would lose his rights to those profits. One 
calculates the sum only in terms of her marriage contract. 


MI S H N A In the case of witnesses who said: We 


testify with regard to a man called so- 
and-so that he owes another person one thousand dinars’ that 
he borrowed on the condition that he is to give the money back 
to him from now until thirty days" have passed, and the bor- 
rower says that he borrowed that sum but it was on the condition 
that he is to give the money back to him from now until ten 
years have passed, and they were rendered conspiring witnesses, 
here too, it is not possible to render the witnesses liable to pay 
the entire sum. 


Rather, the court estimates how much money a person would 
be willing to give so that he would keep a loan of one thousand 
dinars in his possession, and one calculates the difference 
between that sum in a situation where he would be required to 
give the money back from now until thirty days have passed, 
and that same sum in a situation where he would be required to 
give the money back from now until ten years have passed. That 
difference is the sum that the testimony of the conspiring wit- 
nesses sought to have the borrower lose; therefore, it is the sum 
that they must pay. 


G E M ARA Rav Yehuda says that Shmuel says: In 


the case of one who lends money to 
another for a period of ten years, the Sabbatical Year abrogates 
the debt (see Deuteronomy 15:1-11) and absolves the borrower 
of the obligation to repay it. 


And even though now, during the Sabbatical Year, we do not 
yet read concerning his loan the prohibition: “He shall not 
exact it of his neighbor and his brother, because the Lord’s 
release has been proclaimed” (Deuteronomy 15:2), as the time 
for repayment has not yet arrived, ultimately, when the time 
for repayment arrives, he will come to a situation where the 
prohibition “He shall not exact it” applies. Therefore, like all 
other debts it is abrogated by the Sabbatical Year. 


Rav Kahana raises an objection from the mishna: Rather, the 
court estimates how much money a person would be willing 
to give so that he would keep a loan of one thousand dinars in 
his possession, and one calculates the difference between that 
sum in a situation where he would be required to give the money 
back from now until thirty days have passed, and that same 
sum in a situation where he would be required to give the money 
back from now until ten years have passed. And if you say that 
the Sabbatical Year abrogates a ten-year loan, the conspiring 
witnesses need to pay the borrower the entire sum of the loan 
as well, as their testimony sought to render the borrower liable 
to pay a debt that by right should be entirely forgiven. 
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Rava said: What are we dealing with here in our mishna? We are 
dealing with debts that are not abrogated with the passing of the 
Sabbatical Year, e.g., in the case of one who lends money on the 
basis of collateral, or in the case of one who transfers his promis- 
sory notes to the court™ for collection. As we learned in a mishna 
(Shevi'it 10:2): In the cases of one who lends money on the basis 
of collateral and one who transfers his promissory notes to the 
court for collection, the Sabbatical Year does not abrogate those 
loans. In those cases, the debt would not have been forgiven during 
the Sabbatical Year. Therefore, the conspiring witnesses are not 
liable to pay the entire sum. 


There are those who state another version of this discussion: Rav 
Yehuda says that Shmuel says: In the case of one who lends 
money to another for a period of ten years," the Sabbatical Year 
does not abrogate the debt. And even though when the time for 
repayment arrives he will come to a situation where the prohi- 
bition “He shall not exact it” applies, now, in any event, during 
the Sabbatical Year we do not yet read the prohibition of “He shall 
not exact it” concerning his loan. 


Rav Kahana says: We learn this ruling in the mishna as well: The 
court estimates how much money a person would be willing to 
give so that a loan of one thousand dinars will be in his posses- 
sion, and one calculates the difference between that sum in a situ- 
ation where he would be required to give the money back from 
now until thirty days have passed, and that sum in a situation 
where he would be required to give the money back from now 
until ten years have passed. And if you say that the Sabbatical Year 
abrogates a ten-year loan, then the conspiring witnesses should 
pay the borrower the entire sum of the loan as well, as their testi- 
mony sought to render the borrower liable to pay a debt that by 
right should be entirely forgiven. The fact that they are not required 
to pay the entire sum proves that a ten-year loan is not abrogated 
by the Sabbatical Year. 


Rava said: No proof may be cited from there, as what are we deal- 
ing with here in our mishna? We are dealing with debts that are 
not abrogated with the passing of the Sabbatical Year, e.g., in 
the case of one who lends money on the basis of collateral, or 
in the case of one who transfers his promissory notes to the 
court for collection. As we learned in a mishna (Shevi‘it 10:2): In 
the cases of one who lends money on the basis of collateral and 
one who transfers his promissory notes to the court for collection, 
the Sabbatical Year does not abrogate those loans. In those cases, 
the debt would not have been forgiven during the Sabbatical Year. 
Therefore, the conspiring witnesses are not liable to pay the entire 
sum. 


HALAKHA 


In the case of one who lends money on the basis of col- 
lateral - jawan» mbna: The portion of a loan against which 
there is collateral is not abrogated by the Sabbatical Year. The 
Tur, citing the Rosh, rules that even the portion of the loan 
not covered by collateral is not abrogated (Rambam Sefer 
Zera'im, Hilkhot Shemitta VeYovel 9:14; Shulhan Arukh, Hoshen 
Mishpat 67:12). 


In the case of one who transfers his promissory notes to the 
court — p7 mab viw rina: If one transfers his promissory 
notes to the court and empowers the court to collect his debt, 


the Sabbatical Year does not abrogate his loan (Rambam Sefer 
Zera‘im, Hilkhot Shemitta VeYovel 9:15; Shulhan Arukh, Hoshen 
Mishpat 67:11). 


One who lends another for ten years — seh Svan nx mban 
m: In a case of one who lends money to another for a period 
of ten years or for any other fixed period that includes the 
Sabbatical Year, the Sabbatical Year does not abrogate the loan, 
in accordance with the opinion of most authorities, based on 
the latter version in the Gemara (Rambam Sefer Zera'im, Hilkhot 
Shemitta VeYovel 9:9; Shulhan Arukh, Hoshen Mishpat 67:10). 


NOTES 

In the case of one who lends money on the basis of col- 
lateral - jawan by mbna: Rashi explains that in order for a 
oan to be subject to the provisions of the Sabbatical Year it 
must be available to the lender in the sense that were it not 
or the abrogation of the loan by the Sabbatical Year the 
ender would demand repayment. In a case where there 
is a collateral, the lender will not demand repayment from 
he borrower because he has the borrower's property in his 
possession as collateral. 


In the case of one who transfers his promissory notes 
to the court - p" mab yaw sini: In this case the Sab- 
batical Year does not abrogate the loan because it is the 
court, not the lender, that is demanding repayment from 
he borrower. Therefore the prohibition: He shall not exact 
it, does not apply. 
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NOTES 


On the condition that there is no exploitation 
in this transaction — TWX 12 PRY na by: Rashi 
understands that this is a case where the seller stipu- 
ates that the prohibition and provisions of exploita- 
ion do not apply to this transaction. Since that is 
untrue, the stipulation nullifies the transaction. Most 
commentaries explain the matter in the manner that 
he Rashbam (cited in Tosafot) explains it: His intent 
was to say that the transaction is conditional on the 
prohibition of provisions of exploitation not applying 
o it. One does not have the authority to nullify a 
prohibition. 
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§ And Rav Yehuda says that Shmuel says with regard to abro- 
gation of debts: In the case of one who says to another the stip- 
ulation: I am lending you money on the condition that the 
Sabbatical Year will not abrogate my debt, even if the borrower 
agrees to that stipulation, the Sabbatical Year abrogates the 
debt. The Gemara suggests: Let us say that Shmuel holds that 
the lender who proposed that stipulation is one who stipulates 
counter to that which is written in the Torah," and in the case 
of anyone who stipulates counter to that which is written in 
the Torah, his stipulation is voided. 


The Gemara asks: But wasn’t it stated that there is a dispute 
between Rav and Shmuel concerning this matter? In the case of 
one who says to another the stipulation: I am selling you this 
item on the condition that you have no claim of exploitation’ 
against me" if I charge you more than the item is worth, Rav says: 
The buyer has a claim of exploitation against him, as one cannot 
stipulate to waive the halakha of exploitation. And Shmuel says: 
He has no claim of exploitation against him. Apparently, accord- 
ing to Shmuel, one may stipulate to waive a Torah law in monetary 
matters, as it is tantamount to waiving his rights to money due 
him and it is not in effect counter to that which is written in the 
Torah. 


The Gemara answers: Wasn't it stated with regard to that halakha 
that Rav Anan said: It was explained to me personally by Shmuel 
himself that the matter depends on the formulation of the stipula- 
tion. If the seller stipulates: On the condition that you have no 
claim of exploitation against me, then the buyer has no claim of 
exploitation against him, as it is as though he is waiving his right 
to money due him. But if the seller stipulates: On the condition 
that there is no prohibition of exploitation in this transaction," 
there is a prohibition of exploitation in that transaction. 


HALAKHA 


One who stipulates counter to that which is written in the Torah - 
mina anw m by Tavar: In the case of anyone who stipulates a 

condition that runs counter to that which is written in the Torah, his 

stipulation is null, excepting monetary matters. For example, if one 

betroths a woman and stipulates that the betrothal is conditional 

on his exemption from the obligation to feed and clothe her, his 

stipulation is valid. But if he stipulates that the betrothal is condi- 
tional on his exemption from fulfilling his conjugal obligations to 

her, his stipulation is null and the betrothal is in effect. 

The Rema, citing Haggahot Maimoniyyot, writes that the status 
of a stipulation that runs counter to a prohibition by rabbinic law 
is similar to that of a stipulation that runs counter to that which is 
written in the Torah. The Helkat Mehokek states that some say the 
Sages buttressed their ordinances and decrees, rendering them 
more stringent than Torah law in the sense that the stipulation is 
null even with regard to monetary matters (Rambam Sefer Nashim, 
Hilkhot Ishut 6:9—10; Shulhan Arukh, Even HaEzer 38:5). 


Exploitation — TKN: In a business transaction with regard to 
the price of the item, this term refers to the prohibition against 
deceiving or taking unfair advantage of another person (see Leviti- 
cus 25:14). If either the buyer or the seller exploits the other, the 
injured party has the right to be reimbursed for the deviation of 
the sale price from the value of the sale item. By rabbinic law, one 
may exercise that right and demand reimbursement, if the sum of 
the deviation between price and value is one-sixth of the article's 


BACKGROUND 


On the condition that you have no claim of exploitation against 
me -= XIX by p pxo na by: In the case of one who sells an 
item to another on condition that the buyer has no claim of 
exploitation against him, the buyer can nevertheless claim that he 
was exploited. This applies only in a case where he is unaware of 
the extent of the exploitation and therefore unable to relinquish 
his rights to that sum. That is the ruling all the more so in a case 
where the seller says: On the condition that there is no prohibi- 
tion of exploitation in this transaction. If the buyer was aware of 
the difference between the asking price and the actual price, he 
is not entitled to claim that he was exploited. The halakha is in 
accordance with the opinion of Rav, and Rava's explanation of Rav’s 
opinion in Bava Metzia (51a), because a baraita is cited in support of 
his opinion (Rambam Sefer Kinyan, Hilkhot Mekhira 13:3—-4; Shulhan 
Arukh, Hoshen Mishpat 227:21). 


value. If the sum of the deviation is greater than one-sixth of the 
article’s value, the sale is void. If the deviation is less than one-sixth, 
the injured party is not entitled to reimbursement based on the 
assumption that the injured party will forgive a deviation between 
price and value that small. A claim of exploitation may be lodged for 
only a limited period after a transaction, which is the time necessary 
for the buyer to have the item appraised by an expert (see Rambam 
Sefer Kinyan, Hilkhot Mekhira 12:5). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


-IPWP AVAVA KIW mua by” yn KIT 
IPA oy mn by AVWA TYYIW pre 
ADEA pay - "MIV 


NWT PX - OND Hwan oe mam XIN 
33 33 737 73D -0 pubwn ning yain 
ws mona thy 27: na 311 ap mn 
pron VED WY INIT MWI WYK Tay sa 
a) 1X x- m5 by mon bar. pov 
any) Awa moan ANY — DIN WK 137 

mp by man 


ig - op Hwan oxy mbar 227 na KAN 
mbon 1px,ob ovben ning iyainh wW 
mp by man any) WwwA 


pyres pn xd mama 3% brew a wax 
KIPA NT XaO XW xb ty AMDT AY 
MW ie OND WAN NY abnt: PITANI 
wya abon any oP oven ning iyainh 

ong by man To) 


my yawn maw map" Inst > Y 
YPT May Ap” WNW yowan TONWI 
nbn m xis ATW NID KITE WI NS 
mon [w] $ anh - vow nw” an 
tan ny mbar it- ioe) sp ew mae 
when ninaa wan NWT KW OND 

thy son mwa ov owhy a wae DP 


Rav Anan continues: Here too, if the lender stipulated to the 
borrower: I am lending you money on the condition that you 
will not abrogate the debt during the Sabbatical Year," the 
Sabbatical Year does not abrogate his debt, as the borrower is 
merely waiving money due him. But if he stipulated: On the 
condition that the Sabbatical Year will not abrogate my debt, 
the Sabbatical Year abrogates the debt, as that is a stipulation to 
nullify the halakha of the Sabbatical Year concerning that loan, 
and one may not stipulate counter to that which is written in 
the Torah. 


§ Apropos the loan discussed in the mishna, the Gemara cites 
a Sage who taught: One who lends money to another for an 
unspecified period" is not permitted to demand repayment 
from him less than thirty days after the loan took place. The 
Gemara comments: Rabba bar bar Hana, who was seated before 
Rav, thought to say: This statement applies only with regard to 
a loan with a promissory note, as a person does not typically 
exert himself to write a promissory note for a loan whose dura- 
tion is less than thirty days. But with regard to a loan by oral 
agreement, no, it may be for less than thirty days. Rav said to him: 
This is what my uncle, Rabbi Hiyya, said: This halakha applies to 
both one who lends with a promissory note and one who lends 
by oral agreement. If one fails to establish a time for repayment 
of the loan, he may not demand repayment until thirty days have 
passed since the loan was given. 


The Gemara notes: That is also taught in a baraita: One who 
lends money to another for an unspecified period is not permit- 
ted to demand repayment from him less than thirty days after 
the loan took place, and that is the case with regard to both one 
who lends with a promissory note and one who lends by oral 
agreement. 


The Gemara relates: Shmuel said to Rav Mattana: You shall not 
sit on your feet until you have explained this halakha; explain 
it immediately. From where is this matter that the Sages stated 
derived: One who lends money to another for an unspecified 
period is not permitted to demand repayment from him less 
than thirty days after the loan took place, and that is the case with 
regard to both one who lends with a promissory note and one 
who lends by oral agreement? 


Rav Mattana said to him that it is derived from a verse, as it is 

written: “The seventh year, the Sabbatical Year, approaches” 
(Deuteronomy 15:9). The question arises: From the fact that it is 

stated: “The seventh year... approaches,” don’t I know that it 

is the Sabbatical Year? Rather, why must the verse state: “The 

Sabbatical Year”? It is to tell you that there is another period 

that is like the Sabbatical Year; and which period is it? It is the 

period in the case of one who lends money to another for an 

unspecified period, who is not permitted to demand repayment 

from him less than thirty days after the loan took place. During 

that period, as during the Sabbatical Year, one may not exact 

payment for his loan. In what sense can that period be character- 
ized as a year? It is as the Master said: Thirty days in a year are 

considered a year. 


HALAKHA 


On the condition that you will not abrogate the debt during 
the Sabbatical Year - myyawa ywawn xo nya by: In a case 
of one who lends money to another with the stipulation that 
the Sabbatical Year will not abrogate his debt, the Sabbatical 
Year abrogates his debt. If he stipulates that the borrower will 
not abrogate the debt during the Sabbatical Year, the stipula- 
tion is valid, as one who accepts a financial obligation counter 
to the Torah is obligated to fulfill that commitment, in accor- 
dance with the opinion of Shmuel. See the Lehem Mishne and 


the commentaries on the Shulhan Arukh, who address the 
apparent contradiction between this halakha and the ruling of 
the Rambam in the previous note with regard to exploitation 
(Rambam Sefer Zera'im, Hilkhot Shemitta VeYovel 9:10; Shulhan 
Arukh, Hoshen Mishpat 67:9). 


One who lends money to another for an unspecified period - 
BND ivan ny mban: One who lends money to another for an 
unspecified period of time may not demand payment until 


thirty days have passed. There is no difference in this respect 
whether it was a loan with a promissory note or a loan by oral 
agreement. If there was a fixed custom in the place where the 
loan was transacted establishing a different minimum time 
period, or if the lender explicitly stipulated a different time 
period, that is the determinative period, in accordance with 
the statement of Rav (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 13:5; Shulhan Arukh, Hoshen Mishpat 73:1). 
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HALAKHA 


One who opens a new neck opening on 
Shabbat - nawa AKi¥7 ma NIST: One who 
opens a neck opening in a garment on Shabbat 
is liable to bring a sin-offering for violating the 
primary category of labor of striking a blow with 
a hammer, or for violating the primary category of 
earing if his intent was to then sew the garment 
Beit Yosef). The Rema writes that this halakha 
applies even to a garment that had an opening 
hat was sewn shut by a craftsman (Rambam 
Sefer Zera'im, Hilkhot Shabbat 10:10; Shulhan Arukh, 
Orah Hayyim 317:3; for the ruling in the case of the 
barrel, see Rambam Sefer Zera‘im, Hilkhot Shabbat 
23:2; Shulhan Arukh, Orah Hayyim 314:6). 
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§ And Rav Yehuda says that Rav says: One who unwittingly opens" a 
new neck opening’ ina shirt on Shabbat by cutting through the fabric 
and threads that kept it closed is liable to bring a sin-offering." By creat- 
ing the opening he renders the shirt fit to wear, thereby fashioning a 
utensil on Shabbat. Rav Kahana objects to this: And what is the differ- 
ence between this and the stopper of a wine barrel,” which the Sages 
permitted piercing on Shabbat in order to serve wine to guests? There 
too, by piercing the stopper he fashions a utensil. Rava said to him: The 
cases are not comparable: In this case, that of the neck opening ofa shirt, 
the material closing the neck hole is considered a connecting element, 
i.e. it is an organic part of the weave of the fabric; and in that case, that 
of the stopper of the barrel, the stopper is not considered a connecting 
element, as its purpose is to be removed from the barrel. 


NOTES 


And Rav Yehuda says...one who unwittingly opens - 31 72%) 
nma... mT: Rashi explains that although this halakha is unrelated 
to the topic under discussion, it is cited here due to its structural 
similarity to the previous discussion with regard to a loan for a period 
of ten years, i.e., a statement by Rav Yehuda, followed by a question by 
Rav Kahana, and Rava's attempt to resolve the difficulty. 


One who opens a new neck opening on Shabbat - ma nian 
nawa wwii: The commentaries disagree as to the precise nature 
of this action, and there are halakhic ramifications to that disagree- 
ment. Rashi explains that the case refers to a new garment in which 
a neck opening was not yet opened. Others maintain that there is 
an opening, but the owner seeks to widen the opening and sew a 
proper collar onto it (Tosefot Rabbeinu Peretz, citing Rabbeinu Yitzhak 
of Dampierre). The Ramban, citing Rabbeinu Tam, explains that there 
is a neck opening in the garment in question, but temporary stitches 
were sewn by launderers to close the neck opening to ensure that 


One who opens a neck opening — %7 ma MST: In this image 
it is clear that even the garments of prominent people had a neck 
opening in the fabric rather than a collar. Creating that opening 
transformed the fabric into a garment that could be worn. Some 
explain that the Gemara is referring to ripping the stitches that were 
sewn temporarily by launderers to close the neck opening, in order 
to ensure that the garment would maintain its form in the laundry. 


Bust of Roman emperor Antoninus Pius showing neck opening in a garment 


BACKGROUND 


the garment would maintain its form in the laundry. Ripping those 
threads enables one to wear the garment. 


Liable to bring a sin-offering - nxwn aM: He is liable to bring a sin- 
offering to atone for having unwittingly performed a labor prohibited 
on Shabbat by Torah law. There are differences of opinion as to the 
nature of the prohibited labor involved in ripping a neck opening, 
dependent somewhat on the dispute concerning the action that 
was performed. According to Rashi’s explanation it appears that he 
is liable for completing preparation of a vessel, which falls under 
the rubric of the primary category of labor of striking a blow with a 
hammer, as creating the neck opening completes the garment. From 
the Rambam it appears that he is liable for tearing, although some 
dispute this interpretation of the Rambam. See the Ramban, who 
notes that it must be explained that the tearing of the neck opening 
was performed with the intent to then sew it, as only in that case is 
one liable for tearing. 


Stopper of a barrel — map naiwa: An earthenware stopper was 
used to seal the narrow mouth of a wine barrel. The stopper was in 
essence an independent vessel, but when wine was transported or 
placed in storage for an extended period of time, the stoppers were 
often cemented in place to ensure the barrel remained sealed. When 
the time arrived to open the barrel, one would break the mortar and 
extract the cover. 


Barrel 


Illustration of earthenware barrel with stopper 
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§ And Rav Yehuda says that Rav says: In the case of three log? 
of drawn water" into which one sixty-fourth of a log [kortov]! 
of wine fell, and the color of the water is like the color of wine, 
and that liquid fell into a ritual bath containing less than forty 
sea,’ although the Sages ruled that three log of drawn water invali- 
date a ritual bath, in this case the liquid does not invalidate it, 
because the halakhic status of the liquid that fell into the ritual 
bath is that of wine, and wine does not invalidate a ritual bath. Rav 
Kahana objects to this: And what is the difference between 
this case of water into which wine fell and the case of dye water, 
as we learned in a mishna (Mikvaot 7:3): Rabbi Yosei says: Dye 
water in the amount of three log invalidates a ritual bath?" The 
wine, like the dye, colors the water. Rava said to him: The differ- 
ence is that there the mixture is called dye water, where the water 
maintains the status of water; here it is called diluted wine. 


The Gemara asks with regard to Rav’s statement: But didn’t Rabbi 
Hiyya teach that three log of water into which a kortov of wine fell 
reduce the ritual bath into a state where it is no longer valid? 
Rava said that this baraita is not difficult, as this statement of Rav 
is in accordance with the opinion of Rabbi Yohanan ben Nuri, 
and that baraita taught by Rabbi Hiyya is in accordance with the 
opinion of the Rabbis, who disagree with Rabbi Yohanan ben 
Nuri. As we learned in a mishna (Mikvaot 7:5): In a case where 
there are three log of drawn water 


BACKGROUND 


Log - pab: This is the basic liquid measure used by the Sages. 
It is equivalent to the volume of six eggs, one-quarter of 
a kav, or one twenty-fourth of a se'a. A range of modern 
opinions estimates this volume to be between 300 and 
600 ml. 


Forty sea - ngo DYAN: Forty sea is the minimum quantity 
of water necessary for a ritual bath, which is the equivalent of 


Three log of drawn water, etc. - 131 0° pab nvbw: If three 

log of drawn water fall into a ritual bath in which there was less 

than forty sea of water, the ritual bath is not valid, provided that 
the three /og consisted exclusively of water and maintained 

the appearance of water. If a small amount of wine fell into 

those three /og, giving the water the appearance of wine, or 
if there was less than three /og of water and milk was inter- 
mingled with the water for a total of three log, those mixtures 
do not invalidate the ritual bath (Rambam Sefer Tahara, Hilkhot 
Mikvaot 7:10; Shulhan Arukh, Yoreh De'a 201:23). 


Kortov — aiprip: The source of this word is unclear. Some have 
suggested several Greek and Latin sources, while others have 
said that it might be of Semitic origin, based on the term karatz, 
meaning cut. As explained elsewhere (see Bava Batra 90b), a 


HALAKHA 


LANGUAGE 


eighty hin or 5,760 egg-bulks. The forty-sea@ measure serves as 
the basis for all modern calculations of the various measures of 
volume, since the Talmud tells us that the dimensions of a ritual 
bath must be three cubits by one cubit by one cubit; this is the 
equivalent of forty se’‘a in volume. Consequently, according to 
the standard method of converting talmudic measurements of 
Rav Hayyim Na'e, a ritual bath must contain 332 £ of water, and 
according to the Hazon Ish, it must contain 573 £. 


Dye water in the amount of three /og invalidates a ritual 
bath - pah nwSwa mpar nx p opis yay 1: Three log of dye 
water invalidates a ritual bath in which there was less than forty 
sea, even though the dye water does not have the appearance 
of water, in accordance with the opinion of Rabbi Yosei. If the 
dye water falls into a ritual bath with at least forty se'a, even 
if the dye water alters the ritual bath’s appearance, the dye 
water does not invalidate the ritual bath (Rambam Sefer Tahara, 
Hilkhot Mikvaot 7:8; Shulhan Arukh, Yoreh De'a 201:24-25). 


kortov is a standard unit of measurement equal to one-eighth 
of an eighth, or one sixty-fourth, of a log, which is equivalent 
to between 5 and 9 cu cm. 


AVN pP: MAKKOT :PEREKI:3B 19 


Perek | 
Daf4 Amuda 


HALAKHA 
Three log less one kortov, etc. — aivtip 
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^a: If a small amount of wine is intermingled with three 
log of drawn water and changes the water's appearance, 
and that mixture fell into a ritual bath, it does not invalidate 


the ritual bath. If milk fell into slightly less 


han three log of 


water, it does not invalidate a ritual bath, even though the 


appearance of the mixture is that of wa 
in which there is less than forty sea is i 


er. A ritual bath 
nvalidated only 


by three /og of drawn water that have the appearance of 


water. These halakhot apply to liquid tha 
the appearance of the water in the ritu 
alters the appearance of the water, it inva 
bath 


does not affect 
al bath, but if it 
idates the ritual 


(Rambam Sefer Tahara, Hilkhot Mikvaot 7:11; Shulhan 


Arukh, Yoreh De‘a 201:23 and Shakh there). 
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less one kortov" or any small measure of water, into which a kortov 
of wine fell, increasing the measure of liquid to a total of three log, 
and the appearance of those three log is like the appearance of 
wine; and then those three log fell into a ritual bath, completing 
its requisite forty sea, it did not invalidate the ritual bath, because 
three log of drawn water invalidate the ritual bath, and less than that 
measure of water fell into the ritual bath. And likewise, in a case 
where there are three log of drawn water less one kortov into which 
a kortov of milk" fell and the appearance of those three log is like 
the appearance of water, and those three log fell into a ritual bath, 
completing its requisite forty se‘a, it did not invalidate the ritual 
bath, because in this case too, less than three log of drawn water fell 
into the ritual bath. 


Rabbi Yohanan ben Nuri says: Everything follows the appearance’ 

of those three log. Therefore, if it has the appearance of wine it does 

not invalidate the ritual bath; if it has the appearance of water it invali- 
dates the ritual bath. Perhaps Rav Yehuda says that Rav says that the 

mixture of water and wine does not invalidate the ritual bath because 

he holds in accordance with the opinion of Rabbi Yohanan ben Nuri 

that everything follows the appearance. Rabbi Hiyya holds in accor- 
dance with the opinion of the first tanna that the amount of drawn 

water is the decisive factor, and therefore, regardless of its appearance, 
three log of water invalidates a ritual bath. 


The Gemara asks: Wasn’t this matter already raised as a dilemma by 
Rav Pappa? As Rav Pappa raised a dilemma: There are two ways to 
explain the mishna. One is that Rav teaches: In a case where there 
are three log of drawn water less one kortov, in the first clause. But 
in a case where there are three complete log of water, according to 
the first tanna, it invalidates the ritual bath even if its appearance is 
that of wine. And Rabbi Yohanan ben Nuri comes to say: Every- 
thing follows the appearance, meaning that even in that case, if its 
appearance is that of wine it does not invalidate the ritual bath. And 
if that is the dispute, Rav states his opinion in accordance with the 
opinion of Rabbi Yohanan ben Nuri. 


Or perhaps Rav did not teach: In a case where there are three log of 
drawn water less one kortov, in the first clause of the mishna; rather, 
he taught: In a case where there are three complete log of water into 
which a kortov of wine fell. According to this version of the mishna, 
even the first tanna agrees that if its appearance is that of wine it does 
not invalidate the ritual bath. And when Rabbi Yohanan ben Nuri 
disagrees, it is only with regard to the latter clause that he disagrees, 
in the case of three log of drawn water less one kortov into which a 
kortov of milk fell and the appearance of those three log is like the 
appearance of water. The first tanna holds that in order to invalidate 
a ritual bath two criteria must be fulfilled: There must be three log of 
water and its appearance must be that of water. In this case there is 
less than three log of water. Rabbi Yohanan ben Nuri holds that there 
is only one criterion, appearance. Therefore, in the case of milk, the 
ritual bath is invalidated. 


NOTES 


And likewise where there are three /og...milk - awh 11 
abn. «pab: According to the Rabbis, there is no difference 
whether it was wine or milk that fell into the water, as even 
though the milk does not alter the color of the water, it does not 
invalidate the ritual bath, because the three /og of liquid that 
fell into the ritual bath is one kortov short of three log of water. 
They hold that there are two conditions for three /og of liquid 
to invalidate a ritual bath: There must be three complete /og of 
water that have the appearance of water. 


Everything follows the appearance — 7x17 NX bin Son: 
This constitutes both a leniency and a stringency. It leads to 
leniency if wine is added to three /og of water, as a result of 
which the mixture does not invalidate the ritual bath. It leads to 
stringency if milk is added to less than three log of water creating 
a mixture totaling three /og, as the mixture invalidates the ritual 
bath even though less than three /og of water fell into the ritual 
bath (see Rashi). 
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And according to this latter rendering of the dispute, Rav states 
his opinion in accordance with the opinion of everyone. Why 
then does Rava state: This statement of Rav is in accordance with 
the opinion of Rabbi Yohanan ben Nuri? 


The Gemara answers: This is not difficult, as although for Rav 
Pappa there is a dilemma how to interpret the mishna, for Rava 
it is obvious. 


Apropos this discussion, the Gemara relates that Rav Yosef said: 
I did not hear this halakha with regard to the dilemma whether 
the first clause of the mishna includes the phrase: Less one kortov. 
Abaye said to him: You said it to us, but you forgot due to your 
illness. And this is what you said to us: Rav did not teach: Less 
one kortov, in the first clause of the mishna, and Rabbi Yohanan 
ben Nuri disagrees only with regard to the latter clause, and it 
is Rav who states his opinion in accordance with the opinion 
of everyone. 


§ And Rav Yehuda says that Rav says: In the case of a barrel full 
of drawn water" that fell into the Mediterranean Sea, concerning 
one who immerses there in the spot where the water fell, the 
immersion did not effect his purification,’ because we are con- 
cerned that three log of drawn water should not be collected in 
one place, in the place where he immerses. The Gemara qualifies 
this halakha: And this applies specifically to the Mediterranean 
Sea, whose waters are largely stagnant. But in the case of a stan- 
dard river, whose waters flow, no, this halakha does not apply, as 
the water from the barrel will immediately intermingle with the 
river water. 


The Gemara notes: This is also taught in a baraita: In the case of 
a barrel full of wine’ that fell into the Mediterranean Sea, con- 
cerning one who immerses there, the immersion did not effect 
his purification, because we are concerned that three log of drawn 
wine that is unfit for immersion should not be collected in one 
place. And likewise, a loaf" of teruma that fell there, where the 
wine fell, is impure through contact with the wine. 


The Gemara asks: What is added by the clause introduced with the 
term: And likewise? If the concern is that the wine remained in 
one place and did not intermingle with the seawater, ostensibly that 
concern applies to halakhot of ritual impurity. The Gemara answers: 
Lest you say that there, with regard to immersion, the reason he 
is impure is that since there is uncertainty whether his immersion 
effected his purification, the principle is: Establish the person 
on his presumptive status of impurity. But here, in the case of a 
loaf of teruma, since there is uncertainty whether it was rendered 
impure, the principle is: Establish the teruma on its presumptive 
status of purity. Therefore, the tanna of the baraita teaches us 
that the concern that the loaf touched the wine is substantial to 
the extent that it prevails even over the loaf’s presumptive status 
of purity. 


NOTES 


And this is what you said to us, etc. - 131 bar ANIM: There 
are three opinions with regard to Rav's version of the mishna 
in Mikvaot: According to Rava, Rav's version of the first clause 
includes the phrase: Less one kortov, and as a result Rav holds in 
accordance with the opinion of Rabbi Yohanan ben Nuri rather 
than the opinion of first tanna. According to Rav Yosef, Rav’s 
version does not include the phrase: Less one kortov. Rav Pappa 
was uncertain whether Rav’s version includes that phrase. 


The immersion did not effect his purification - b andy x 

Tya: The straightforward understanding of this matter is ‘that 
there is concern lest the drawn water remain in one spot and 
the one who immerses will immerse in the drawn water rather 
than the seawater. See Josafot and the Ramban, who question 
that understanding. The halakha is that even if a large quantity 


of drawn water falls into a valid ritual bath, it is assimilated into 
the water of the ritual bath through contact with that water, and 
immersion in the drawn water that was purified through contact 
is effective. Based on that understanding, Josafot cite a variant 
reading in the baraita that the reference is to a barrel of wine, 
which is not assimilated into the ritual bath through contact 
with its water (see Ramban and Meiri). 


A barrel full of wine, etc. — 131} mon wan: Here Rashi’s ver- 
sion is: A barrel of wine, as it appears in the Tosefta. Tosafot note 
that there is no alternative to that version, as, if it were a barrel of 
water, why would the teruma be rendered impure? If it is a barrel 
of wine, the person could have rendered the wine impure and 
the wine would have proceeded to render the teruma impure 
(see Ramban and Meiri). 


HALAKHA 

A barrel full of drawn water, etc. - 151072 axon man: 
Ifa barrel filled with drawn water fell into the sea, even the 
Mediterranean Sea, any immersion performed in that place 
is not valid, as three log of the water from the barrel are 
assumed to have remained in one place. If the contents of 
the barrel spilled into a river or any other body of flowing 
water, immersion there is effective, in accordance with the 
statement of Rav Yehuda in the name of Rav (Rambam Sefer 
Tahara, Hilkhot Mikvaot 6:10). 


And likewise a loaf — 333 }3): If a loaf of teruma fell into 
a place where a barrel of drawn water spilled, it is ren- 
dered impure by the drawn water, as stated in the baraita 
(Rambam Sefer Tahara, Hilkhot Mikvaot 6:10, and see Mishne 
LaMelekh there). 
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HALAKHA 
Anyone who pays is not flogged — ir aywan bs 
mpi: Conspiring witnesses who were sentenced 
to pay the money that they conspired to render 
the accused liable to pay are not flogged, in accor- 
dance with the opinion of the Rabbis (Rambam Sefer 
Shofetim, Hilkhot Edut 18:1; Tur, Hoshen Mishpat 38). 


They are flogged only forty lashes — xbx pp px 
DYW: Conspiring witnesses who sought to render 
the accused liable to receive lashes are themselves 
flogged with only forty lashes, in accordance with 
the opinion of the Rabbis (Rambam Sefer Shofetim, 
Hilkhot Edut 18:1). 


Perek | 
Daf4 Amud b 


NOTES 


Granted, according to the Rabbis...for one 
evildoing - nny aye own...pat xabwa: This 
discussion applies exclusively to the first dispute in 
he mishna, which explores whether a conspiring 
witness receives two punishments for performing 
one action; i.e., whether he both is flogged and 
pays the money that they conspired to render the 
accused liable to pay. With regard to the second 
dispute, whether one is flogged with two sets of 
ashes, even the Rabbis concede that the phrase in 
he verse “according to the measure of his wicked- 
ness” does not exempt one from being flogged with 
wo sets of lashes if he violated two prohibitions in 
he performance of one action. This is explained in 
several places in the Mishna (Rashash). 


22 MAKKOT: PEREK I: 4B°:797’XP19 


any rhe wea aux pun” I 
- pant yaa "N omen IVANY 
h poant ows xbw pwa ppt 
raat paben op) pean nina 
ohwan bs wpis osm -YNA 

apih iwy 


son NITY ibs WRI Y PPYR” 
- PARI wynn DIIN MPYA 
Wa myn xo own minw pph 
sexe > omwyy own “pw W 
DINN DDN. PMD IVIT "ODI 

Dyas KPY PP ps 


“inyyy >" - 2217 Kawa 123 
Jaen TAS NOX TYWI DWA, IN 
PY WAY DWA STN TAK ON) 

KAYDINA PRA III KYN 


TA YI ow sexian VA KAY var 
Da qx - obwm apt y1 ow resin 
pY yrow resind mn oywa mpi 
DIYORI N PPY 21 7712p DIP 

KT NIP panit 


MI S HN A If witnesses said: We testify with regard to a 


man called so-and-so that he is liable to pay 
another person two hundred dinars, and they were found to be 
conspiring witnesses, they are flogged, and they pay the money 
they sought to render him liable to pay. Why do they receive two 
punishments? It is due to the fact that the source that brings them 
to liability to receive lashes is not the source that brings them to lia- 
bility for payment; this is the statement of Rabbi Meir. And the 
Rabbis say: Anyone who pays as punishment for a transgression is 
not flogged" for that same transgression. 


Likewise, if witnesses said: We testify with regard to a man called 
so-and-so that he is liable to receive forty lashes, and they were 
discovered to be conspiring witnesses, they are flogged with eighty 
lashes; one set of lashes due to violation of the prohibition: “You 
shall not bear false witness against your neighbor” (Exodus 20:13), 
and one set of lashes due to the verse: “And you shall do to him as 
he conspired” (Deuteronomy 19:19), which is the punishment for 
conspiring witnesses; this is the statement of Rabbi Meir. And the 
Rabbis say: They are flogged with only forty lashes," due to the verse 
“And you shall do to him as he conspired.” 


G E M ARA” regard to the initial dispute between 

Rabbi Meir and the Rabbis in the mishna 
whether conspiring witnesses pay and are flogged, the Gemara asks: 
Granted, according to the Rabbis, the verse that states: “The judge 
shall cause him to lie down, and to be beaten before him, according 
to the measure of his wickedness” (Deuteronomy 25:2), is written 
concerning one who was liable to receive lashes. From “according to 
the measure ofhis wickedness” it is inferred with regard to an individual 
who commits one transgression: For one evildoing™ you can render 
him liable, but you cannot render him liable for two evildoings, 
i.e., one cannot receive two punishments for the same act. But accord- 
ing to Rabbi Meir, what is the reason that he is punished twice for 
committing a single transgression? 


Ulla said: Rabbi Meir derived this halakha from the halakha concern- 
ing one who defames his wife, claiming that when he consummated 

the marriage he discovered that she was not a virgin: Just as the 

defamer' is flogged and pays, as it is written: “And they shall chastise 

him and fine him one hundred silver coins” (Deuteronomy 22:18-19), 
so too, anyone who commits a transgression punishable with lashes 

and a monetary payment is flogged and pays. The Gemara questions 

this derivation: What is notable about the case of a defamer? It is 

notable in that the payment of the defamer is a fine, which is a fixed 

sum that the Torah deems him liable to pay. How can the halakha 

of conspiring witnesses, whose payment is monetary restitution, be 

derived from there? The Gemara answers: Rabbi Meir holds in accor- 
dance with the opinion of Rabbi Akiva, who says: The payment that 
conspiring witnesses are liable to pay is a fine. 


For one evildoing — nm myw OW: A person is not both flogged 
and rendered liable to pay remuneration for violating one prohibi- 
tion. In any case where one is flogged he is exempt from payment, 
with the exception of conspiring witnesses, who pay and are not 
flogged, based on a Torah decree (Rambam Sefer Nashim, Hilkhot 
Navara Betula 1:11; Sefer Zera’im, Hilkhot Terumot 6:6; and Sefer Nezikin, 


Hilkhot Geneiva 3:1). 


HALAKHA 


Defamer - y1 ow xxi: If one defames a young Jewish woman, 
claiming that when consummating the marriage he discovered 
that she was nota virgin, and it is subsequently determined that he 
lied, he is flogged and pays a fine of one hundred silver coins. This 
halakha is an exception to the principle that one does not receive 
two punishments for violating one prohibition, due to the fact that 
both punishments are explicit in the Torah (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 3:1). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


ABT NTN NAT NT BEIT NDS 
13197 WNIT) WPA TW wan nin xy” 
ney jr SAND KI -Na WY 
vy pp paw a ney x ane 

apa 


ENIT DWT yo XS IK KPP N 


ia pw ind mh mint own xb 
px nwyn ia pew wb Say nwyn 
wbo mpna tSn voy ppb 

am) xu voy ppi nwynia pw 


TA yI ow KISIA waa KAY vor 
TUYN ta pew xd y1 ow wyi 
nyp ta py we DD as -VW ppt? 
py yr ow wxind ma by ppb 

town api 


DYN 13 p> wry wax NYY 
ia pew xb pont oy ma panit 
pew wd bs aX - yoy ppt nwyn 
pani ww no.vhy ppb nwyn ta 

RIT PPY PN Be 


KD PTI I pap yr ow wyi 
IKI MT NDI MOTD AT ONT 
ia px xb - ay mwa sI, 
pew med be ax- voy ppi nwyn 

hy ppb myn ta 


N Dap Bw Taw MwA wT mn 
TDAI xb Am NWP Kd 
DY 


The Gemara comments: There are those who teach this state- 
ment of Ulla with regard to that which is taught in a baraita: It 
is stated with regard to the Paschal offering: “And you shall let 
nothing of it remain" until morning, but that which remains of 
it until morning you shall burn with fire” (Exodus 12:10). The 
verse comes to provide a positive mitzva to burn the remains 
after it has taught a prohibition, which states: “You shall let 
nothing of it remain,” to say that one is not flogged for its 
violation; this is the statement of Rabbi Yehuda. This is a prohi- 
bition whose transgression entails the fulfillment of a positive 
mitzva, in which the mitzva serves to rectify the violation of the 
prohibition, and no lashes are administered. 


Rabbi Akiva says: The fact that one is not flogged is not for that 
reason; rather, it is due to the fact that this prohibition: “And you 
shall let nothing of it remain,” is a prohibition that does not 
involve an action, as one violates the prohibition through failure 
to take action, and concerning any prohibition that does not 
involve an action, one is not flogged for its violation. The 
Gemara learns by inference that Rabbi Yehuda holds in princi- 
ple with regard to a prohibition that does not involve an action, 
that one is flogged for its violation. From where does Rabbi 
Yehuda derive that one is flogged in that case? 


Ulla said: Rabbi Yehuda derived this halakha from the defamer; 
just as the defamer violates a prohibition that does not involve 
an action, as it involves only speech, and one is flogged for its 
violation, so too, with regard to any prohibition that does not 
involve an action, one is flogged for its violation. The Gemara 
questions this derivation: What is notable about the case of the 
defamer? It is notable in that he is flogged and pays for violation 
ofa single prohibition. Due to that stringency, other less stringent 
prohibitions cannot be derived from the case of the defamer. 


Rather, Reish Lakish says: Rabbi Yehuda derives this principle 
from the case of conspiring witnesses. Just as the conspiring 
witnesses violate a prohibition that does not involve an action 
and an individual is flogged for its violation, so too, with regard 
to any prohibition that does not involve an action, one is 
flogged for its violation. The Gemara questions this derivation: 
What is notable about the case of conspiring witnesses? It is 
notable in that the witnesses do not require forewarning" in 
order to administer their punishment, which is an exception 
to the principle that corporal punishment may be administered 
only after forewarning. Due to that stringency, other less strin- 
gent prohibitions cannot be derived from the case of conspiring 
witnesses. 


The Gemara answers: The case of the defamer will prove that the 
absence of forewarning is not a significant factor, as the defamer 
requires forewarning and nevertheless is flogged for a prohibition 
that does not involve an action. And the inference has reverted 
to its starting point. The defining characteristic of this case is not 
like the defining characteristic of that case, and the defining 
characteristic of that case is not like the defining characteristic 
of this case. Their common denominator is that in both cases 
there is a prohibition that does not involve an action and one 
is flogged for its violation. So too, with regard to any prohibition 
that does not involve an action, one is flogged for its violation. 


The Gemara questions this derivation: What is notable about 
their common denominator? They are notable in that payment 
in both cases is a fine, and therefore other, less stringent prohibi- 
tions cannot be derived from them. The Gemara answers: This is 
not difficult; Rabbi Yehuda does not hold in accordance with 
the opinion of Rabbi Akiva that the payment of conspiring wit- 
nesses is a fine. In his opinion, therefore, that is not a common 
denominator. 


HALAKHA 

And you shall let nothing of it remain, etc. - ‘nin x 
"ay: One who intentionally leaves over meat of the Pas- 
chal offering until the morning of the fifteenth of Nisan, 
and likewise anyone who fails to partake of sacrificial food 
within its appointed time, violates a prohibition. He is not 
flogged for the latter violation because it is a prohibition 
that entails fulfillment of a positive mitzva. See KesefMishne 
and Mishne LaMelekh, who discuss why the Rambam does 
not base his ruling on the fact that it is a prohibition that 
does not involve an action (Rambam Sefer Avoda, Hilkhot 
Pesulei HaMukdashin 18:9 and Sefer Korbanot, Hilkhot Korban 
Pesah 10:11). 


Conspiring witnesses...do not require forewarning — 
TCI DDN... PX pai Ow: Conspiring witnesses are pun- 
ished even without forewarning (Rambam Sefer Shofetim, 
Hilkhot Edut 18:4; Tur, Hoshen Mishpat 38). 
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Rather, the Gemara proposes an alternative refutation: What is 
notable about their common denominator? They are notable in 
that the cases of the defamer and of conspiring witnesses both 
contain a stringent aspect; therefore, other, less stringent prohibi- 
tions cannot be derived from them. The stringency in the case of 
the defamer is that he both is flogged and pays, and the stringency 
in the case of conspiring witnesses is that they do not require 
forewarning. The Gemara answers: And Rabbi Yehuda does not 
refute a derivation from a common denominator based on the 
fact that both cases contain a different stringent aspect. He holds 
that the mere fact that there is a stringency in each does not serve 
as a common denominator. 


§ The Gemara resumes its analysis of the dispute between Rabbi 
Meir and the Rabbis in the case of conspiring witnesses who testify 
that another is liable to receive lashes. Rabbi Meir holds that they 
are flogged with eighty lashes, one set of lashes due to violation 
of the prohibition: “You shall not bear false witness against your 
neighbor” (Exodus 20:13), and one set of lashes due to the verse: 
“And you shall do to him as he conspired” (Deuteronomy 19:19). 
The Rabbis say: They are flogged with only forty lashes, due to 
the verse “And you shall do to him as he conspired.” The Gemara 
asks: And with regard to the Rabbis, concerning this verse: “You 
shall not bear false witness against your neighbor,’ what do they 
derive from it, if one is not flogged for its violation? 


The Gemara answers: They require that verse as a prohibition 
against conspiring witnesses. Every punishment enumerated in 
the Torah, including that of conspiring witnesses, is accompanied 
by an explicit verse prohibiting the action that results in the punish- 
ment. The Gemara asks: And with regard to Rabbi Meir, who 
holds that conspiring witnesses are flogged for violating this pro- 
hibition, from where does he derive a prohibition for conspiring 
witnesses? Rabbi Yirmeya said: He derives it from the verse 
written in the context of conspiring witnesses: “And those who 
remain shall hear and fear, and shall not continue to perform any 
more evil of this kind in your midst” (Deuteronomy 19:20). The 
verse warns that conspiring witnesses should not continue with 
their sinful conduct. 


The Gemara asks: And concerning the Rabbis, what do they derive 
from that verse? The Gemara answers: That verse is necessary 
according to the Rabbis 


for the requirement of proclamation." When the witnesses are 
taken to their execution, there is a mitzva for the court to publicly 
proclaim the transgression for which they are being punished, in 
order to deter others from committing the same transgression. And 
Rabbi Meir derives the requirement of proclamation from the 
phrase in that verse: “Shall hear and fear.” The prohibition is 
derived from the phrase “and shall not continue to perform any 
more evil.” 


HALAKHA 


Proclamation — m97: A court that sentenced conspiring witnesses, and received such and such punishment, i.e., execu- 
witnesses writes and sends to every city a proclamation that tion, lashes, or monetary payment (Rambam Sefer Shofetim, 
so-and-so and so-and-so testified, were rendered conspiring Hilkhot Edut 18:7 and Hilkhot Mamrim 3:8). 
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MI S H N A When punishing conspiring witnesses based 


on the verse: “As he conspired to do to his 
brother” (Deuteronomy 19:19), one divides the punishment of 
money among them, but one does not divide the punishment of 
lashes" among them; each receives thirty-nine lashes. The mishna 
elaborates: How so? If the witnesses testified about someone that 
he owes another person two hundred dinars and they were then 
found to be conspiring witnesses, the witnesses divide the sum 
among themselves and pay a total of two hundred dinars. But if they 
testified about someone that he was liable to receive forty lashes 
and they were then found to be conspiring witnesses, each and 


every one of the witnesses receives forty lashes. 
The Gemara asks: From where are these 


G E MA matters, that the witnesses do not divide the 


punishment of lashes among themselves, derived? Abaye said: 
“Wicked” (Deuteronomy 25:2), is stated with regard to those liable 
to receive lashes, and: “Wicked” (Numbers 35:31), is stated with 
regard to those liable to receive a court-imposed death penalty. Just 
as there, with regard to those sentenced to be executed, there is no 
partial death penalty, so too here, with regard to those liable to 
receive lashes, there is no partial administering of lashes. 


Rava said: The reason the punishment of lashes is not divided is that 
we require fulfillment of the verse: “As he conspired to do to his 
brother” (Deuteronomy 19:19), and were the conspiring witness to 
receive fewer than thirty-nine lashes, the verse would not be fulfilled. 
The Gemara asks: If so, in the case of money too, one should not 
divide the sum between them, as each sought to cause the defendant 
loss of the entire sum. The Gemara answers: Sums of money paid by 
the witnesses can combine, as the person against whom they testified 
receives the entire sum that they sought to cause him to lose, but 
lashes administered to the witnesses cannot combine. 


MI S H N A Witnesses are not rendered conspiring wit- 


nesses until the witnesses who come to ren- 
der them conspiring impeach the witnesses themselves" and not 
merely their testimony. 


How so? A set of witnesses said: We testify with regard to a man 
called so-and-so that he killed a person, and they attested to the 
precise time and place that the murder took place. Then, a second set 
of witnesses came to court and said to them: How can you testify 
about this event? This person who was killed, or this person who 
killed, was with us, i.e., with the second set of witnesses, on that day 
in such and such place, which is not the location identified by the 
first set of witnesses. In that case, although the second set of witnesses 
contradicted the testimony of the first set, these first witnesses are 
not rendered conspiring witnesses. But if the second set of witnesses 
came to court and said to them: How can you testify about that 
event? You were with us on that day in such and such place. In this 
case, these first witnesses are rendered conspiring witnesses, and 
are executed on the basis of their, i.e., the second set’s, testimony. 


NOTES 


Until the witnesses impeach the witnesses themselves — 7 
pasy nx wap: In other words, the testimony must address the 
witnesses and not their testimony (see Rashi and Tosafot). This 
halakha is based on the fact that if a second set of witnesses 
testifies that the incident did not occur in the manner described 
by the first, this is merely a case of two contradictory testimo- 
nies regarding the same event. Although both testimonies are 
disregarded, the first set of witnesses are not thereby rendered 
conspiring witnesses. By contrast, if the second set of witnesses 
testifies, saying to the first set: You were with us, the second set 
of witnesses is not addressing the event at all, as they are not 
required to know whether the victim was killed or when the 


incident transpired. Rather, they are providing unchallenged 
estimony with regard to the first set of witnesses, who become 
defendants. If a second set of witnesses testified that the first set 
of witnesses violated a prohibition, e.g., committed murder, the 
first set of witnesses would not be deemed credible to claim: We 
did not kill him. In this case too, when the second set of witnesses 
estifies that the first set of witnesses could not have witnessed 
he incident because they were with them elsewhere, the first set 
of witnesses is not deemed credible to contradict them (Ram- 
ban’s Commentary on the Torah; Tur; see Penei Yehoshua and 
Abravanel’s Commentary on the Torah). 


HALAKHA 


One divides the punishment of money but one does 
not divide the punishment of lashes — jana popen 
niana pown PXI: If witnesses who testified that a per- 
son owed money to another were rendered conspir- 
ing witnesses, the conspiring witnesses divide equally 
between them the payment owed to the defendant. If 
their testimony resulted in their liability to receive lashes, 
each receives thirty-nine lashes or the number of lashes 
that he can withstand (Rambam Sefer Shofetim, Hilkhot 
Edut 181; Tur, Hoshen Mishpat 38). 


Until the witnesses impeach the witnesses them- 
selves — payy NX Ww IY: Witnesses are not rendered 
conspiring witnesses ‘if their testimony is contradicted 
by other witnesses, e.g., if the second set testifies that 
the perpetrator or the victim was with them elsewhere 
at that time. They are rendered conspiring witnesses only 
by testimony that addresses the witnesses themselves, 
e.g, if the second set testifies that the first set was with 
them elsewhere at the time that they claimed to have 
witnessed the incident (Rambam Sefer Shofetim, Hilkhot 
Edut 18:2; Tur, Hoshen Mishpat 38). 
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NOTES 


If other witnesses came and the second set rendered 

them conspiring witnesses, etc. — 131 Bvt) DNN N2: 

Most commentaries (Rashi; Rabbeinu Hananel; Rif: Rambam) 
explain that one set of witnesses came and testified with 

regard to a certain incident, and a second set came and ren- 
dered them conspiring witnesses. A third set of witnesses 
came and corroborated the testimony of the first set, and the 
second set came and rendered them conspiring witnesses, 
claiming that they too were with them elsewhere. The second 

set proceeds to render all subsequent sets of witnesses, who 
corroborate the testimony of the first set, conspiring wit- 
nesses. By contrast, the Ramban adopts the explanation of 
the geonim, which is cited and rejected by the Rif, that the 
mishna is referring to a series of witnesses, each rendering 

the previous set conspiring witnesses. The Ramban writes 
that this explanation is supported by a baraita in the Tosefta 
that addresses a case of that kind. 


LANGUAGE 
Conspiracy [istatit] - myy: There are many variants of 
his term and many explanations with regard to its precise 
meaning. Apparently, the primary version of the term is istatit, 
rom the Greek otdatg, stasis, which has many connotations. 
n this context it means faction of conspirators, conspiracy, 
or plot. 


Building [bira] — mya: A parallel term in Assyrian means 
ortified city. The word has different connotations in biblical 
Hebrew and in rabbinic Hebrew. Here the reference is to a 
arge building. 


BACKGROUND 


Good eyesight — x12 X1: The distance from which an 
average person, who is not nearsighted, can discern items 
is relatively static. As is the case with the other senses, there 
are exceptional individuals who clearly have greater visual 
acuity than most. Nevertheless, the Gemara explains, one 
does not take these exceptional people into account, but 
rather bases the estimate on the abilities of typical people, 
especially because it is unlikely that both witnesses happened 
to have exceptional vision. 
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HALAKHA 


If other witnesses, i.e. a third set, came and corroborated the 
testimony of the first set of witnesses, and the second set of wit- 
nesses testified that this third set of witnesses were also with them 
elsewhere that day and rendered them conspiring witnesses, 
and similarly, if yet other witnesses, i.e., a fourth set, came and 
corroborated the testimony of the first set of witnesses and the 
second set rendered them conspiring witnesses," even if one 
hundred sets of witnesses were all rendered conspiring witnesses 
by the same second set of witnesses, all of them are executed on 
the basis of their testimony, as the authority of two witnesses is 
equivalent to the authority of numerous witnesses. Rabbi Yehuda 
says: This situation where a set of witnesses renders all the others 
conspiring witnesses is a conspiracy [istatit],' as there is room 
for suspicion that they simply decided to impeach all witnesses 
who offer that testimony, and it is only the first set alone that 
is executed. 


G E M ARA With regard to the halakha that witnesses 


are rendered conspiring witnesses only if 
the second set testifies that the first set was with them elsewhere 
at that time, and not if they directly contradict the testimony of 
the first set, the Gemara asks: From where are these matters 
derived? Rav Adda said: It is derived from a verse, as the verse 
states with regard to conspiring witnesses: “And the witness is a 
false witness; he testified falsely against his brother” (Deuter- 
onomy 19:18), indicating that they are not rendered conspiring 
witnesses until the body of the testimony is rendered false, 
i.e the testimony with regard to the actual witnesses was 
proven wrong, as they were not there at the time of the event 
in question. 


The school of Rabbi Yishmael taught a different source for this 

halakha. It is stated in that passage: “If an unrighteous witness 

rise up against any man to bear perverted witness against him” 
(Deuteronomy 19:16), indicating that the witnesses are not ren- 
dered conspiring witnesses until the body of the testimony is 

rendered perverted, but not through contradiction of any aspect 

of the testimony. 


§ Rava says: Two witnesses came and said: So-and-so killed a 
person to the east ofa building [bira], " and two other witnesses 
came to court and said to the first set: But were you not with us 
to the west of the building at that time? How can you testify to 
an incident that transpired on the other side of the building? We 
see: If, when people are standing to the west of the building they 
see to the east of the building, these witnesses are not conspir- 
ing witnesses. But if it is not possible to see from one side of the 
building to the other, these witnesses are conspiring witnesses. 


The Gemara asks: Isnt that obvious? The Gemara answers: Lest 
you say: Let us be concerned about the possibility that these 
witnesses have particularly good eyesight’ and were able to see 
that far despite a typical person’s being unable to see that far. 
Therefore, Rava teaches us that one does not take that possibility 
into account. 


If other witnesses came and the second set rendered them 
conspiring witnesses — DV) DINK wa: The fact that the 
testimony of the second set is deemed credible is a Torah 
decree. Even if the first set consisted of one hundred witnesses, 
and two witnesses came and testified that all one hundred 
were with them elsewhere at the time, the testimony of the 
latter is deemed credible. This is the case even if those one 
hundred witnesses testify as fifty sets of witnesses, who testify 
in succession, in accordance with the Rif’s interpretation of 
the mishna. 

The Rambam writes that if a set of witnesses testifies that 
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Reuven killed Shimon, and another set of witnesses rendered 
he first set conspiring witnesses, the first set of witnesses are 
o be executed and Reuven is spared. If a third set renders the 
second set conspiring witnesses, the second set and Reuven are 
o be executed, and the first set is spared. If a fourth set renders 
he third set conspiring witnesses, the third set and first set are 
o be executed, and Reuven and the second set are spared. This 
is the procedure even if one hundred sets come to court and 
provide alternating testimony, in accordance with the interpre- 
ation of the mishna and the Tosefta by the geonim (Rambam 
Sefer Shofetim, Hilkhot Edut 18:3, 20:5-6; Tur, Hoshen Mishpat 38). 


To the east of a building, etc. -^9 nYa nyaa: In a case where 
two witnesses testified that one person killed another east of 
a building, and other witnesses came and testified that the 
first set was with them to the west of the building, if there 
is a vantage point from which the east side can be viewed 
from the west side, the first set of witnesses are not conspiring 
witnesses. If there is no vantage point from which that view 
is possible, they are conspiring witnesses, and one does not 
speculate that perhaps their vision is superior to that of any- 
one else (Rambam Sefer Shofetim, Hilkhot Edut 19:1; Tur, Hoshen 
Mishpat 38). 
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And Rava says: If two witnesses came and said: So-and-so killed 
a person in Sura in the morning on Sunday," and two other wit- 
nesses came to court and said to the first set: In the evening on 
Sunday you were with us in Neharde’a, we see: If one is able to 
travel from Sura to Neharde’a from morning until evening they 
are not conspiring witnesses, as conceivably they could have wit- 
nessed the murder in Sura and traveled to Neharde’a by evening. 
And if itis not possible to travel that distance in that period of time, 
they are conspiring witnesses. 


The Gemara asks: Isn’t that obvious? The Gemara answers: Lest 
you say: Let us be concerned about the possibility that these wit- 
nesses traveled on a flying camel,’ i.e., one that runs so quickly that 
it enabled them to traverse the distance faster than the typical 
person. Therefore, Rava teaches us that one need not take that 
possibility into account. 


And Rava says: If two witnesses came and said: On Sunday so- 
and-so killed a person, and two other witnesses came and said: 
You were with us on Sunday, but on Monday that same so-and-so 
killed that same person. Moreover, even if the second set of wit- 
nesses said: On Shabbat eve so-and-so killed that same person, 
the first set of witnesses is executed, despite the fact that the person 
against whom they testified was liable to be executed without their 
testimony. The reason they are liable is that at the time that they 
testified, conspiring to have him executed by the court, the man 
was not yet liable for execution by the court. 


The Gemara asks: What is Rava teaching us? We learn in a mishna 
(6b) with regard to two sets of witnesses who testified that one 

person killed another: Therefore, if one of the sets of witnesses 

was found to be a set of conspiring witnesses, he, the accused, and 

they, the conspiring witnesses, are executed by the court, and the 

second set of witnesses is exempt. The accused is executed because 

the testimony of the witnesses who were not rendered conspiring 
witnesses remains unchallenged. The first set of witnesses is exe- 
cuted because they were rendered conspiring witnesses. Clearly, 
conspiring witnesses may be executed even though they testified 

against a guilty person who was sentenced to death, provided that 
their testimony was delivered before he was sentenced. 


The Gemara answers: It was the latter clause of this halakha, teach- 
ing that it is not so with regard to the verdict, that contains a novel 

element, and therefore it was necessary for Rava to teach it, and in 

the context of teaching the latter halakha he taught the first case as 

well. The latter clause is: If two witnesses came on Tuesday and 

said: On Sunday so-and-so was sentenced" to death in a certain 

court, and two other witnesses came and said: On Sunday you 

were with us elsewhere and you could not have witnessed the 

verdict in that court, but on Shabbat eve the same so-and-so was 

sentenced to death, the first set of witnesses are not executed. 
Moreover, even if the second set of witnesses said: On Monday 
the same so-and-so was sentenced to death, the first set of wit- 
nesses are not executed, as at the time that they testified against 
him, on Tuesday, the man was already liable to be executed, and 

it is as though they conspired to kill a dead man. 


The Gemara adds: And likewise, the same halakha that applies with 
regard to witnesses who testify about one who is sentenced to death 
applies to the matter of payments ofa fine." 


NOTES 


And likewise with regard to the matter of payments of a fine - 
Dap hwa pyh 12): The reason is that even if the incident occurred 
as they said, the accused can exempt himself from payment of the 
fine if he admits his liability. That is not the case with regard to 
testimony that one owes another person money, because once 


no difference whether it transpired on one day or another. Nor can 
one say, as he can in cases of capital law, that ultimately the accused 
might not be executed, as the witnesses in cases of monetary 
law are not cross-examined as thoroughly as they are in cases of 
capital law (Ritva). 


other witnesses come and establish that he is liable to pay, there is 


HALAKHA 

So-and-so killed a person in Sura in the morning 
on Sunday — ny nibs ay xnawa 103 NIDA KV 
waa: If two witnesses testified that one person killed 
another in Jerusalem, and a second set testifies that 
he first set was with them in Lod that evening, one 
observes whether it is at all possible to reach Lod 
rom Jerusalem within that period of time, even if 
it is possible only on horseback. If it is possible, the 
first set of witnesses are not conspiring witnesses; 
if not, they are conspiring witnesses, and one does 
not speculate that perhaps they rode a uniquely fast 
horse. If two witnesses said that one person killed 
another in a certain place on Sunday, and two others 
estified that the first set was with them elsewhere 
on that day, but that person killed the other on the 
ollowing day, or even if they testify that he killed 
he other person several days earlier, both the killer 
and the first set of witnesses are executed. Since the 
iller had not yet been sentenced at the time of the 
estimony of the first set of witnesses, even though 
he had already committed the murder, they are con- 
spiring witnesses (Rambam Sefer Shofetim, Hilkhot 
Edut 1911-2; Tur, Hoshen Mishpat 38). 


On Sunday so-and-so was sentenced, etc. - ma 
yay abs bw iw W KIWA: If two witnesses tes- 
tified on Tuesday that a person was sentenced to 
death in another court on Sunday, and two others 
testified that the first set was with them elsewhere on 
Sunday, but that person was sentenced on Shabbat 
eve or Monday, the first set is not executed, as when 
they testified that they witnessed his sentencing he 
had already been sentenced to death (Rambam Sefer 
Shofetim, Hilkhot Edut 19:2). 


BACKGROUND 
Flying camel — x3 sona: There are several breeds 
of camel, used for different purposes. Most camels 
are employed as beasts of burden, and they walk 
slowly. Racing camels are capable of running fast, like 
a galloping horse, for an extended period. Apparently, 
the term flying camel refers to a camel of this sort. 


Racing camels 
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HALAKHA 

On Sunday he stole and slaughtered or sold, etc. - 1m3 
13) 1391 n29) 333 Ngawa: If two witnesses testified on 
Tuesday that on Sunday a person stole an animal and then 
either slaughtered it or sold it and was sentenced, and two 
others testified that the first set was with them elsewhere 
on Sunday, but he was sentenced on Shabbat eve, or even 
if they said that he stole the animal and then slaughtered or 
sold it on Sunday and was sentenced on Monday, the first 
set is not liable to pay the fine, as the thief was already liable 
to pay the fine when they testified that they witnessed his 
sentencing. The same applies to all similar cases (Rambam 
Sefer Shofetim, Hilkhot Edut 19:2). 
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The Gemara explains: If two witnesses came and said: On Sunday 
this person stole and then slaughtered or sold an ox or a lamb, 
thereby rendering him liable to pay a fine of four or five times the 
value of the stolen animal (see Exodus 21:37), and then two other 
witnesses came and said to the first set of witnesses: On Sunday 
you were with us elsewhere, but on Monday this same person stole 
and then slaughtered or sold an ox or a lamb, the first set of wit- 
nesses pay the accused four or five times the value of the stolen 
animal. This is because at the time that according to their testimony 
he stole the animals, he had not yet stolen. Moreover, even if the 
second set of witnesses said: It was earlier, on Shabbat eve, that he 
stole and then slaughtered or sold the animals, the first set of wit- 
nesses pay the accused the amount of the fine he would have had to 
pay, as at the time that they testified the accused man had not yet 
been found liable for payment by the court, and he could have 
admitted his guilt and exempted himself from paying the fine. They 
conspired to render him liable. 


But if two witnesses came on Tuesday and said: On Sunday this 
person stole and then slaughtered or sold" an ox ora lamb and was 
sentenced to pay a fine of four or five times the value of the stolen 
animal, and two other witnesses came and said: On Sunday you 
were with us, but that person stole and then slaughtered or sold 
an ox or a lamb, and was sentenced on Shabbat eve, the first set of 
witnesses are exempt from payment. Moreover, even if the second 
set of witnesses said: On Sunday he stole and then slaughtered or 
sold an ox or a lamb, corroborating the testimony of the first set, 
and on Monday he was sentenced to pay the fine, the first set of 
witnesses do not pay the accused. This is because at the time that 
they testified against him, on Tuesday, the man had already been 
found liable for payment by the court, and therefore they are not 
conspiring witnesses. 


§ The mishna teaches that Rabbi Yehuda says that if a single set of 
witnesses rendered numerous sets of witnesses, all of whom testified 
that one person killed another, conspiring witnesses, this situation 
is a conspiracy, and only the first set of conspiring witnesses is 
executed. 


The Gemara asks: If Rabbi Yehuda states that this situation is a 
conspiracy, and there is suspicion that the second set is not truthful, 
let even the first set of witnesses who were rendered conspiring 
witnesses based on their testimony also not be executed. Rabbi 
Abbahu said: The mishna is referring to a case where the judges 
already executed the first set of witnesses. Rabbi Yehuda is saying 
that no witnesses are executed other than the first set of witnesses, 
who were already executed. 


The Gemara challenges: If so, what was, already was; there is no 
point in stating it as a halakha. Rather, Rava said this is what Rabbi 
Yehuda is saying: Ifit is only one set of witnesses that is rendered 
conspiring witnesses by the second set, the witnesses are executed; 
if there is more than one set they are not executed at all. The 
Gemara asks: But doesn’t Rabbi Yehuda say: It is only the first set 
alone that is executed? This indicates that contrary to Rava’s expla- 
nation, it is a case involving more than one set of witnesses. The 
Gemara notes: Indeed, this matter is difficult. 
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Apropos the dispute in the mishna, the Gemara relates: There was a 

certain woman who brought witnesses to testify on her behalf, and 

they were proven to be liars. She brought other witnesses, and they 
too were proven to be liars. She went and brought yet other wit- 
nesses, who were not proven to be liars. There is an amoraic dispute 

whether the testimony of the third set of witnesses is accepted. Reish 

Lakish said: This woman has assumed the presumptive status of 
dishonesty because of her repeated reliance on false witnesses; there- 
fore, the testimony of the third set is rejected. Rabbi Elazar said to 

him: If she has assumed the presumptive status" of dishonesty, has 

the entire Jewish people assumed that presumptive status? Why 
assume that these witnesses are dishonest? 


The Gemara relates: On another occasion, Reish Lakish and Rabbi 
Elazar were sitting before Rabbi Yohanan and an incident similar 
to this one came before them for judgment. Reish Lakish said: This 
woman has assumed the presumptive status of dishonesty. Rabbi 
Yohanan said to him: If she has assumed the presumptive status 
of dishonesty, has the entire Jewish people assumed that presump- 
tive status? When Reish Lakish heard Rabbi Yohanan respond in a 
manner identical to the earlier response of Rabbi Elazar, he turned 
his head and glared angrily at Rabbi Elazar, and he said to him: You 
heard this matter from bar Nappaha,‘i.e., Rabbi Yohanan, and you 
did not say it to me in his name? Had I known that you were stating 
Rabbi Yohanan’s opinion I would have accepted it. 


The Gemara suggests: Let us say that Reish Lakish stated his opin- 
ion that this woman has assumed the presumptive status of dishon- 
esty in accordance with the opinion of Rabbi Yehuda, who invali- 
dates the testimony of witnesses based on suspicion that arises due 
to the circumstances even though there is no proof that they lied. 
And Rabbi Yohanan stated his opinion in accordance with the 
opinion of the Rabbis, who do not invalidate testimony based on 
unsubstantiated suspicion. 


The Gemara rejects this suggestion: Reish Lakish could say to you: 

I state my opinion even in accordance with the opinion of the Rab- 
bis, as the Rabbis say that one relies on witnesses who render mul- 
tiple sets of witnesses conspiring witnesses only there, in the mishna, 
in a case where there is no one who is seeking to hire witnesses to 

testify on his behalf, and one could assert that their testimony is true. 
But here, there is this woman who is seeking to hire witnesses to 

testify on her behalf, which arouses suspicion that she hired them to 

lie on her behalf. 


And Rabbi Yohanan could say to you: I state my opinion even in 
accordance with the opinion of Rabbi Yehuda, as Rabbi Yehuda 
says that the testimony of the second set is invalid based on unsub- 
stantiated suspicion only there, in the mishna, where circumstances 
exacerbate the suspicion that they are lying, as we say: Is that to say 
that everyone, the numerous sets of witnesses, was standing near 
these witnesses who testify in order to render them conspiring wit- 
nesses? But here, perhaps these witnesses who came last and were 
not proven to be liars know the content of the testimony, and these 
witnesses who were proven to be liars do not know the content of 
the testimony. The fact that the testimony of the first sets of wit- 
nesses was rendered void has no bearing on the status of other 
witnesses. 


MI S H N A The conspiring witnesses are executed only 


if they are rendered conspiring witnesses after 
the verdict of the accused is concluded." This is in contrast to the 
opinion of the Sadducees, as the Sadducees say: Conspiring wit- 
nesses are executed only if they are rendered conspiring witnesses 
after the accused is killed on the basis of their testimony, as it is 
stated: “A life for a life” (Exodus 21:23; see Deuteronomy 19:21). 


HALAKHA 


If she has assumed the presumptive status, etc. - 
ADTA NT Dts: If an individual brought witnesses 
and their testimony was contradicted, and he then 
brought other witnesses whose testimony was also 
contradicted, and he continued to bring witnesses 
whose testimony was contradicted, until he finally 
brought witnesses whose testimony is not contra- 
dicted, their testimony is accepted, and one does not 
say it is evident that all the witnesses he solicits are 
false witnesses. Even if he has assumed the presump- 
tive status of dishonesty, that does not mean that the 
entire Jewish people has assumed that presumptive 
status, as stated by Rabbi Yohanan and Rabbi Elazar 
(Rambam Sefer Shofetim, Hilkhot Edut 22:5; Shulhan 
Arukh, Hoshen Mishpat 31:4). 


Only after the verdict is concluded - aw ay 
pti: Conspiring witnesses are executed only if the 
court delivers a verdict based on their testimony 
(Rambam Sefer Shofetim, Hilkhot Edut 20:1; Tur, Hoshen 
Mishpat 38). 


LANGUAGE 


Bar Nappaha - pa) 33: In several places in the 
Babylonian Talmud, and more frequently in the Jeru- 
salem Talmud, Rabbi Yohanan is called bar Nappaha. 
Little is known about Rabbi Yohanan’s family, as he 
was orphaned at a young age. Nevertheless, some 
attribute the appellation, which means son of a 
blacksmith, to his father’s occupation. Others (see 
Rashi on Sanhedrin 96a) explain that he was given 
this name due to his renowned beauty. To avoid 
endangering his beauty by mentioning it, they chose 
an appellation that represents the opposite of beauty, 
since blacksmiths are perpetually covered in soot. 
Alternatively, it alludes to his craftsmanship in Torah 
(Avoda Zara 50b). 
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NOTES 

And his brother is alive — O°) vrig "171; Some understand 
that the term in the verse “to his brother” indicates that the 
reference is to a living person, and this appears to be Rashi’s 
understanding. By contrast, the Ritva explains that the term 
brother would be appropriate even if the accused had been 
executed, as all Jews, living or dead, are considered brothers. 
Instead, proof is from the phrase “as he conspired,’ from which 
it is inferred: But not as he succeeded in doing. 


If they killed with their testimony they are not executed — 
P3772 pR WIA: The Rambam indicates this halakha applies only 
in cases where their testimony leads to execution of the 
accused. But if their testimony led to the accused paying or 
receiving lashes they are still liable for punishment, although 
others disagree with regard to lashes. 

Several explanations were suggested for this halakha. The 
Rambam writes that it is learned through tradition. Others infer 
it from the language of the phrase in the verse “as he conspired 
o do to his brother” from which it is derived that his brother is 
alive (see Meiri and Radbaz). 

The Meiri presents an explanation, citing the geonim: Since 
hey sinned in an intentional and premeditated manner and 
not in an angry outburst, and they are guilty of both false 
estimony and murder, their punishment is too great for 
atonement by an earthly court and only a heavenly court 
can appropriately punish them; see a similar explanation in 
he Kesef Mishne. The Meiri himself says that since the court 
has already taken action and executed the accused, one does 
undermine its action. Retrying the case would undermine the 
authority of the court in all areas. 

The Ramban’s Commentary on the Torah says that based on 
the verse: “God is present in the assembly of the Lord” (Psalms 
82:1), itis evident that the court receives heavenly guidance to 
reach a just verdict. If the court already implemented its verdict, 
presumably the accused deserved his fate (see the second 
explanation in the Kesef Mishne and see Beer HaGola, chapter 2). 


LANGUAGE 

Distinguished [Beribbi] — 133: This appellation, beribbi or 
berabbi, is a contraction for ben Rabbi, meaning son of Rabbi. 
Already during the tannaitic era this term was used as an hon- 
orific for a distinguished Torah scholar who was significant in 
his generation. According to this understanding of the term, 
it can be explained to mean: Son of the prominent, or son 
of Sages. This appellation was employed whether the father 
of the Sage in question was actually prominent, e.g., Rabbi 
Oshaya Beribbi, who was the son of Rabbi Hama bar Rabbi 
Bisa, or whether his father was not prominent. Occasionally, a 
Sage is called simply Berabbi, an honorific without a name. 

With few exceptions, when the term berabbi appears after 
the name of one Sage and is followed by the name of another 
Sage, the term means son of the latter Sage. When it appears 
after the name of a Sage but is not followed by the name of 
another Sage it is a reference to the prominence of that Sage. 


HALAKHA 


If they killed with their testimony they are not executed — 
PA px WH: If the accused was executed by the court, and 
the witnesses were then rendered conspiring witnesses, 
they are not executed. If the accused was flogged based on 
their testimony, they are flogged, and if the accused made 
a monetary payment based on their testimony they must 
reimburse him. Some commentaries disagree and hold that 
if the accused was flogged the conspiring witnesses are not 
flogged (Rambam Sefer Shofetim, Hilkhot Edut 20:2, and Ra’avad 
and Kesef Mishne there). 
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The Rabbis said to the Sadducees: But wasn’t it already stated: 
“And you shall do to him as he conspired to do to his brother’ 
(Deuteronomy 19:19), and this latter verse indicates that his 
accused brother is alive?" And if so, why is it stated: “A life for a 
life”? One might have thought that if they are rendered conspiring 
witnesses from the moment the judges accepted their testimony 
in court, they will be executed, even though no verdict was con- 
cluded. Therefore, the verse states: “A life for a life,” teaching that 
they are executed only if they are rendered conspiring witnesses 
after the verdict of the accused will be concluded, from the 

moment that the court is on the verge of taking his life. 


G E M ARA It is taught with regard to the halakha in 


the mishna that a Sage referred to as the 
Distinguished [Beribbi]' says: If the conspiring witnesses have 
not yet killed the accused with their testimony they are executed, 
but if they killed the accused with their testimony they are not 
executed. The father of that Sage, who was also a prominent 
Sage, said to him: My son, is this matter not derived through 
an a fortiori inference? If, when they were unsuccessful in their 
attempt to kill the accused they are executed, all the more so if they 
were successful in killing him should they be executed. 


J 


He said to his father: You have taught us, our teacher, that 
one does not administer punishment based on an a fortiori 
inference.’ The punishment must be stated in the Torah. As it is 
taught in a baraita that among the relatives with whom engaging 
in intercourse is forbidden it states: “A man who takes his sister, 
the daughter of his father or the daughter of his mother” (Levi- 
ticus 20:17): I have derived only the daughter of his father who 
is not the daughter of his mother, or the daughter ofhis mother 
who is not the daughter of his father. From where is it derived 
that one is liable for engaging in intercourse with his sister who is 
both the daughter of his mother and the daughter of his father? 
It is derived from a verse, as the verse states: “He has uncovered 
the nakedness of his sister” (Leviticus 20:17), indicating that one 
is liable for engaging in intercourse with any sister. 


The baraita continues: Even if the verse had not stated that one is 
liable for engaging in intercourse with his sister, i.e., one’s sister 
with whom he has both parents in common, I have proof from 
an a fortiori inference: If the Torah punished an individual for 
engaging in intercourse with the daughter of his father who is 
not the daughter of his mother, or for engaging in intercourse 
with the daughter of his mother who is not the daughter of 
his father, is it not all the more so clear that he should be pun- 
ished for engaging in intercourse with his sister who is both the 
daughter of his father and the daughter of his mother? From 
the fact that the Torah explicitly prohibited intercourse in that 
case and did not rely on the inference, you learn that one does 
not administer punishment based on an a fortiori inference. 


BACKGROUND 


One does not administer punishment based on an a fortiori 
inference — pia ya pwy jx: Even though an a fortiori infer- 
ence is one of the hermeneutic principles through which the 
Torah is interpreted, and it is a logical inference, one does not 
rely on those inferences to administer corporal punishment. 
Some commentaries explain that the rationale for this prin- 
ciple, assuming that it is not merely a Torah edict and it has a 
rationale, is that there is always the possibility that the a fortiori 
inference will be refuted (Halikhot Olam). Alternatively, due 


to the principle governing a fortiori inferences: It is sufficient 
for the conclusion that emerges from an a fortiori inference 
to be like its source, because the source is more lenient than 
the result, the sinner who violated a severe prohibition would 
receive a less severe punishment. Since the punishments effect 
atonement for the sinner, if a severe offender receives a less 
severe punishment he will not have gained atonement for his 
sin (Maharsha). 
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The baraita continues: We heard from that verse (Leviticus 20:17) 
the punishment for engaging in intercourse with one’s sister with 
whom he has both parents in common. From where is the pro- 
hibition against engaging in those acts of intercourse derived? It 
is derived from a verse, as the verse states: “The nakedness of 
your sister, the daughter of your father or the daughter of your 
mother... you shall not uncover” (Leviticus 18:9). [have derived 
the prohibition against engaging in intercourse only with the 
daughter of his father who is not the daughter of his mother, 
or with the daughter of his mother who is not the daughter of 
his father. From where do I derive a prohibition against engaging 
in intercourse with his sister who is both the daughter of his 
father and the daughter of his mother? It is derived from a verse, 
as the verse states: “The nakedness of the daughter of your 
father’s wife, born of your father; she is your sister” (Leviticus 
18:11), indicating that engaging in intercourse with any sister is 
prohibited. 


The baraita continues: Even if the verse had not stated that engag- 
ing in intercourse with one’s sister with whom he has both parents 

in common is forbidden, I have proof for this from an a fortiori 

inference: If one was prohibited from engaging in intercourse 

with the daughter of his mother who is not the daughter of his 

father, and with the daughter of his father who is not the daugh- 
ter of his mother, is it not all the more so clear that he is prohib- 
ited from engaging in intercourse with his sister who is both the 

daughter of his father and the daughter of his mother? You 

learn from this that one does not derive a prohibition based on 

an a fortiori inference. 


The baraita continues: From where is it derived that one does not 
administer punishment to those liable to receive lashes" based 
on an a fortiori inference, and that the principle is not limited to 
capital punishment? The verse states a verbal analogy between 
the term “wicked” written with regard to those liable to be exe- 
cuted and the term “wicked” written with regard to those liable 
to receive lashes. With regard to those liable to be executed, it is 
written: “Who is wicked and deserves to die” (Numbers 35:3). 
With regard to those liable to receive lashes, it is written: “And it 
shall be if the wicked is deserving of lashes” (Deuteronomy 25:2). 


From where is it derived that one does not administer punish- 
ment to those liable to be exiled based on an a fortiori inference? 
It is derived by means ofa verbal analogy between the term “mur- 
derer” written with regard to those who kill intentionally (see 
Numbers 35:21) and the term “murderer” written with regard to 
those who kill unwittingly (see Numbers 35:11). The conclusion 
is that one does not administer any punishment based on an 
a fortiori inference. 


NOTES 


From where is it derived that one does not administer 
punishment to those liable to receive lashes — npa eiai 
pan: Rashi and Tosafot understand this question not as a con- 
tinuation of the previous discussion but as a question concern- 
ing the matter discussed in the mishna, i.e., that conspiring 
witnesses who sought to have the accused executed are 
themselves executed only if the court reached a verdict sen- 
tencing the accused to death. From where, then, is it derived 
with regard to conspiring witnesses who sought to have the 
accused receive lashes that they receive lashes only if the court 
reached a verdict that the accused is liable to receive lashes? 


Tosafot add an explanation concerning the source that the 
same is true with regard to conspiring witnesses who sought 
to render another liable in a monetary payment. 

Rabbeinu Hananel claims that these questions constitute a 
continuation of the previous matter, an attempt to prove that 
one does not administer punishment based on a derivation 
from an a fortiori inference, neither with regard to the death 
penalty, nor with regard to lashes, nor with regard to exile. 
This explains why the Gemara did not ask the same question 
concerning monetary liability, as one administers financial 
punishment based on a derivation from an a fortiori inference. 
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NOTES 

| will not see the consolation — mama nyg: The literal 
translation of his statement is: | will see the consolation. 
Although it is clear that the intention of Rabbi Yehuda 
ben Tabbai was to take an oath that he acted in the 
manner described, the formulation of the oath is difficult, 
as he should have stated explicitly: | will not see the 
future consolation. 

Rashi explains that Rabbi Yehuda ben Tabbai was 
speaking euphemistically, preferring to say that he will 
experience the redemption, although he meant that 
he would not see the redemption. Alternatively, Rashi 
explains that his statement is unrelated to the ultimate 
redemption. Rather, he is saying that he would be forced 
to accept condolences as his son will die if he did not kill 
a single conspiring witness to eradicate this reasoning 
from the hearts of the Sadducees. 


Conspiring witnesses are not executed unless both of 
them are rendered conspiring witnesses — DYI p 
omw mine TW pP panit: The later commentaries 
ask: A close reading of the words of Rabbi Yehuda ben 
Tabbai indicates that he was aware that by Torah law he 
should not have executed the witness, as he stated that 
he executed the witness in order to eradicate the rea- 
soning from the hearts of the Sadducees. Evidently, the 
execution was in accordance with the ruling (Sanhedrin 
46a) that the court may administer lashes and capital 
punishment, even when not required by Torah law, to 
erect a fence around the Torah. Why, then, did Shimon 
ben Shatah criticize his ruling by citing the halakha 
derived from the verse? 

Hazon Yehezkel explains that Shimon ben Shatah's 
criticism was as follows: The halakha that conspiring wit- 
nesses are not executed unless they are both rendered 
conspiring witnesses is derived from a verse, and was 
also disputed by the Sadducees. Therefore, although 
executing the witness served the function of counter- 
ing the reasoning of the Saducees with regard to the 
halakha of witnesses becoming conspiring witnesses as 
soon as the verdict is issued, it strengthened the reason- 
ing of the Saducees concerning their opinion that even 
one witness can be executed as a conspiring witness. 
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§ Apropos the dispute between the Sadducees and the Sages, it is 
taught in a baraita: Rabbi Yehuda ben Tabbai’ says in the form of 
an oath: I will not see the future consolation" of the Jewish people 
if I did not as a member of the court killa single conspiring witness, 
in order to eradicate this reasoning from the hearts of the Saddu- 
cees, who would say: The conspiring witnesses are executed only 
if they are rendered conspiring witnesses after the accused will be 
killed. Rabbi Yehuda ben Tabbai killed the conspiring witness while 
the accused remained alive. 


Shimon ben Shatah’ said to him: I will not see the consolation of 
the Jewish people if you did not shed thereby innocent blood, as 
the Sages said: Conspiring witnesses are not executed unless both 
of them are rendered conspiring witnesses," and they are not 
flogged unless both of them are rendered conspiring witnesses. In 
this case, only one was rendered a conspiring witness. 


Rabbi Yehuda ben Tabbai immediately accepted a commitment 
upon himself that he would issue a halakhic ruling only when 
he was before Shimon ben Shatah, to avoid mistakes in the future. 
And throughout all of Rabbi Yehuda ben Tabbai’s days he would 
tearfully prostrate himself on the grave of that witness whom he 
executed, to request forgiveness for having done so, and his voice 
was heard from a distance. And the people thought to say that it 
was the voice of the executed witness that was heard. Rabbi Yehuda 
ben Tabbai said to them: It is my voice. Know that this is so, as 
tomorrow, i.e., sometime in the future, he, referring to himself, will 
die, and his voice will no longer be heard. 


Rav Aha, son of Rava, said to Rav Ashi: The fact that the voice will 

cease after Rabbi Yehuda ben Tabbai’s death is inconclusive as proof 
that the voice is not that of the executed witness. Perhaps the reason 

that the voice of the executed person will no longer be heard is that 

he confronted Rabbi Yehuda ben Tabbai in trial before the heavenly 
court, obviating the need for crying from his grave. Alternatively, 
perhaps Rabbi Yehuda ben Tabbai appeased the executed witness 

in the World-to-Come, and there is silence because no grievances 

remained. 


Yehuda ben Tabbai - »av ja 77: Yehuda ben Tabbai was 
a member of one of the pairs of tanna‘im during the early 
annaitic era listed in the first chapter of tractate Avot; his coun- 
erpart was Shimon ben Shatah. 

The tanna’im disagree as to whether Yehuda ben Tabbai was 
he Nasi of the Sanhedrin or the deputy Nasi. Some claim that 
he filled the role of Nasi when Shimon ben Shatah was forced 
0 flee from the king. In any event, it is apparent that Yehuda 
ben Tabbai considered himself a disciple-colleague of Shimon 
ben Shatah. 
No details are known about the life of Yehuda ben Tabbai or 
where he lived. It is related, however, that when they sought 
o appoint him to a position on the Sanhedrin he fled to Alex- 
andria, and he acquiesced to assume the position only after 
receiving letters from Eretz Yisrael beseeching him to return. It 
is stated in the Jerusalem Talmud that he played a role in issuing 
the rabbinic decree that reconstituted metal vessels reassume 
the impurity that existed before they were broken. 


Shimon ben Shatah — now a piynw: The Nasi of the Sanhedrin 
during the reign of Alexander Jannaeus, Shimon ben Shatah 
was one of the most significant leaders of the Jewish people 
and proponents of the Oral Law. He was a member of one of the 
pairs of tanna‘im in the early tannaitic period; his counterpart 
was Yehuda ben Tabbai. He was an authoritative leader who 
insisted on observing the minutiae of Torah law. He took vigor- 
ous action against anyone who sought to undermine the estab- 
lished halakha, whether the pressure to do so originated from 
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outside the Jewish community or from various sectarian groups 
within the community. During his tenure as Nasi, witchcraft 
was eliminated from Eretz Yisrael through the enforcement o 
a series of decrees. He also revised and enhanced the authority 
of marriage contracts. 

Shimon ben Shatah was exacting with regard to juridica 
protocol (see Avot 1:9) and refused to convict a man based 
on circumstantial evidence. The Gemara relates that he once 
saw an individual chase another into a ruin. He followed and 
discovered the pursued individual dying and his pursuer stand- 
ing over him holding a bloody knife. Shimon ben Shatah ruled 
hat the person could not be convicted without the testimony 
of witnesses. He said that God would exact punishment from 
he guilty, and soon thereafter the pursuer was bitten by a snake 
and died (Sanhedrin 37b). 

His insistence on the preeminence of the Sanhedrin’s juris- 
diction led him to both subpoena the king and insist that 
he latter treat the court with the same deference with 
which an ordinary citizen would treat it. Due to that confron- 
ation, and for a number of other reasons, he clashed with 
he Hasmonean king Alexander Jannaeus and was forced 
0 go into hiding on several different occasions. On one of 
hose occasions he and Yehuda ben Tabbai fled to Alexan- 
dria. As evident from the account in tractate Berakhot (48a), 
he would not compromise his principles, neither in the face 
of threats nor due to demonstrations of respect or flattery. 
When people testified falsely against his son in an attempt 
o take revenge against him, he and his son submitted to the 


punishment so that the procedures of jurisprudence would 
not be compromised. 


Although his sister, Salome Alexandra, or Shlomtzion in 
Hebrew, was wife of Alexander Jannaeus, Shimon ben Shatah 
continued to practice his profession as a tanner. Before the 
king's death, he advised his wife to improve relations with 
the Pharisees after his demise. When she succeeded him, she 
appointed Shimon ben Shatah as effective leader of the nation 
in charge of domestic affairs. Among his enduring contributions 
to the Jewish people was his establishment of universal primary 
education. In every respect, Shimon ben Shatah’s tenure was 
considered a joyful period in the history of the Jewish people. 


Artist's conception of Shimon ben Shatah confronting Alexander Jannaeus 
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MI S H N It is written: “At the mouth of two witnesses 

or three witnesses shall he who is to die be 
executed” (Deuteronomy 17:6). The question is: If the testimony 
is valid with two witnesses, why did the verse specify that it is 
valid with three? Rather, it is to juxtapose and liken three to two: 
Just as three witnesses can render the two witnesses conspiring 
witnesses, so too, the two witnesses can render the three wit- 
nesses conspiring witnesses. And from where is it derived that 
two witnesses can render even one hundred witnesses conspiring 
witnesses?" It is derived from a verse, as the verse states: “Three 
witnesses.” Since the verse is obviously discussing witnesses, the 
term witnesses is superfluous, as it could have stated: Two or three. 
The term “witnesses” teaches that two witnesses can render a set 
of witnesses conspiring witnesses irrespective of their number. 


Rabbi Shimon says that three witnesses are mentioned in the verse 
in order to teach: Just as two witnesses who testified that a person 
is liable to be executed are not killed for this testimony unless both 
of them are found to be conspiring witnesses, so too, three wit- 
nesses who testified together are not killed unless all three of them 
are found to be conspiring witnesses." And from where is it derived 
that the same halakha applies even to one hundred witnesses? It is 
derived from a verse, as the verse states: “Three witnesses.” The 
superfluous term “witnesses” teaches that the status of all witnesses 
who come to court as a single set of witnesses is that of one testimony 
with regard to this halakha. 


Rabbi Akiva says: The third witness mentioned in this verse does 
not come for the judges to be lenient concerning him; rather, its 
mention comes for the judges to be stringent concerning him and 
to render his halakhic status like that of these two witnesses who 
testified with him. One could claim that since the testimony of the 
third witness is superfluous, as the testimony of the other two wit- 
nesses sufficed, the third witness and any other witnesses beyond 
the first two should be exempt. Therefore, the verse teaches that 
since he testified with them and was rendered a conspiring witness 
with them, he too is executed. 


One can learn a moral from this halakha: And if the verse punished 

one who associates with transgressors with a punishment like the 

one received by the transgressors, even though his role in the trans- 
gression is ancillary, all the more so will God pay a reward to one 

who associates with those who perform a mitzva like the reward 

of those who perform the mitzva themselves, even though his role 

in performing the mitzva is ancillary. 


The mishna cites another derivation based on the juxtaposition of 
two to three: And just as with regard to two witnesses, ifone of them 
is found to be a relative or is otherwise disqualified, their entire 
testimony is voided, as it is no longer the testimony of two witnesses, 
so too, with regard to three witnesses who came to testify as one set, 
if one of them is found to be a relative or is otherwise disqualified, 
their entire testimony is voided, even though two valid witnesses 
remain. From where is it derived that the same halakha applies even 
in the case of one hundred witnesses? It is derived from a verse, as 
the verse states: “Witnesses.” 


HALAKHA 


And from where is it derived that two witnesses can render 
even one hundred witnesses conspiring witnesses, etc. — p33) 
nD TNA bow: The fact that the testimony of the second set of 
witnesses is deemed more credible rather than that of the first 
set is a Torah edict. Even if the first set consisted of one hundred 
witnesses, and two others came and testified that the first set 
of witnesses were with them elsewhere, they render the first 
set of witnesses conspiring witnesses. The Tur explains: Why is 
the testimony of the second set deemed credible? It is because 
their testimony is about the first set of witnesses, not their testi- 
mony. It is as though they testified that the first set of witnesses 
committed murder or performed a prohibited labor on Shabbat. 


The first set of witnesses is not deemed credible to rebut that 
testimony (Rambam Sefer Shofetim, Hilkhot Edut 18:3; Tur, Hoshen 
Mishpat 38). 


Unless all three of them are conspiring witnesses — vw Ty 
panit WW: If three, or even one hundred, witnesses testified as 
one set of witnesses, and some of them were rendered conspiring 
witnesses, they are punished only when all of them are rendered 
conspiring witnesses. The halakha is in accordance with the opin- 
ion of Rabbi Shimon, as the discussion in the Gemara is conducted 
with regard to his opinion (Rambam Sefer Shofetim, Hilkhot Edut 20:3 
and Kesef Mishne there; Tur, Hoshen Mishpat 38). 
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HALAKHA 


Both monetary law and capital law — °7 10% 
Dw) VT TI Maia: If one of the witnesses was 
found to be a relative or was otherwise disqualified 
from testifying, the entire testimony is voided, both 
in cases of capital law and in cases of monetary law. 
That is the halakha only if those disqualified witnesses 
had intent to testify, but if they did not have intent 
to testify, the testimony of the valid witnesses is 
unaffected. The halakha is in accordance with the 
opinion of Rabbi Yehuda HaNasi, as Rav Nahman 
rules in accordance with his opinion and Rava 
explains his opinion in the Gemara (Rambam Sefer 
Shofetim, Hilkhot Edut 5:3-4; Shulhan Arukh, Hoshen 
Mishpat 36:1). 


And that is their status only where all testified, etc. - 
na) o1 rry xm; The Rambam holds that if as 

many as one hundred witnesses each testified within 

he time required for speaking a short phrase after 
he witness who preceded him, they are punished as 

conspiring witnesses only if all of them are rendered 

conspiring witnesses. If more time elapsed between 

heir testimonies, the first two witnesses who are 

rendered conspiring witnesses are punished, even 

hough there were others who were not rendered 

conspiring witnesses. Nevertheless, the testimony 
is voided because at least one of the witnesses was 

ound to be disqualified. 

The Ra‘avad disagrees with the Rambam and holds 
hat if more time elapsed and they are divided into 
separate sets of witnesses, those who were rendered 
conspiring witnesses are punished but the testimony 
of the others remains valid (Rambam Sefer Shofetim, 
Hilkhot Edut 20:3, and see Kesef Mishne and Radbaz 
there; Tur, Hoshen Mishpat 38). 


Within the time required for speaking a short 
phrase — 1° 943 Jin: This is a period of time whose 
duration is equivalent to the duration of the greeting 
of a student to a rabbi: Shalom alekha, rabbi, which 
means: Greetings to you, my teacher (Rambam Sefer 
HaMadda, Hilkhot Talmud Torah 5:5; Sefer Hafla‘a, 
Hilkhot Shevuot 2:17; and Sefer Shofetim, Hilkhot Edut 
20:3; Shulhan Arukh, Yoreh De'a 242:16). 


NOTES 


When the witnesses forewarned them - paa 
1a ay: Rashi and most commentaries explain 
that the witnesses indicate their intent to testify by 
forewarning the perpetrator, and those disqualified 
witnesses who did not forewarn the perpetrator do 
not invalidate the testimony of the others. The term: 
Them, is difficult according to this explanation (see 
Meiri). Others maintain that it is the witnesses who 
are forewarned upon their arrival in court with the 
question: Is it to testify that you came to court, or 
is it to observe that you came to court (Rabbeinu 
Yehonatan of Lunel; Rid; Riaz). 
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Rabbi Yosei says: In what case is this statement, that if one of 
the three witnesses is disqualified the entire testimony is voided, 
said? It is said with regard to cases of capital law, which are 
adjudicated stringently. But with regard to cases of monetary 
law, which are adjudicated more leniently, even if one of the wit- 
nesses is disqualified, the testimony will be validated with the 
testimony of the rest of the witnesses, and if it is sufficient the case 
can be adjudicated on that basis. Rabbi Yehuda HaNasi disagrees 
and says: If one of the three witnesses is disqualified the entire 
testimony is voided in both cases of monetary law and cases of 
capital law." 


And when does one disqualified witness void the entire testimony? 
Only when the witnesses forewarned them" before they performed 
the transgression, thereby demonstrating their desire to fill the role 
of witnesses in that case. But when they did not forewarn them, 
what shall two brothers do in a case where they, together with 
others, saw someone who killed a person? Will the murderer 
escape punishment because two relatives happened to be there at 
the time of the murder and their presence voids the entire testi- 
mony? No, the testimony is voided by the presence of relatives or 
disqualified witnesses only when their intent was to testify. If that 
was not their intent, they do not void the testimony. 


GEMARA“*2?29s the statement in the mishna 
that the halakhic status of one hundred 
witnesses equals that of two witnesses with regard to the halakha 
of conspiring witnesses among other halakhot, Rava says: And 
that is their status only in a case where all the witnesses testified" 
within the time required for speaking a short phrase." If their 
testimony extended over a longer period, the testimony of the 
witnesses does not constitute one testimony. Rav Aha of Difti 
said to Ravina: Now, what are the circumstances of the period 
of time indicated by the words: Within the time required for 
speaking a short phrase? It is a period whose duration is equivalent 
to the duration of the greeting of a student to a rabbi: Shalom 
alekha, rabbi, which means: Greetings to you, my teacher. The 
duration of the testimony of one hundred witnesses is always 
greater than the duration of that greeting. How, then, can one 
hundred witnesses testify within the time required for speaking 
a short phrase? 


Ravina said to him: Rava means that each and every witness must 
begin testifying within the time required for speaking a short 
phrase after the other witness completes his testimony. The result 
is an uninterrupted series of testimonies that combine into a single 
testimony. 


§ The mishna teaches that Rabbi Akiva says: The third witness 
mentioned in this verse does not come for the judges to be lenient 
concerning him; rather, its mention comes for the judges to be 
stringent concerning him and to render his halakhic status like that 
of these two witnesses who testified with him. And just as with 
regard to two witnesses, if one of them was found to be a relative or 
otherwise disqualified their entire testimony is voided, the same is 
true for a set consisting of numerous witnesses. Rav Pappa said to 
Abaye: But if that is so, that a relative or other disqualified witness 
who witnesses an incident voids the entire testimony, the murdered 
victim should spare the accused from execution because the victim 
himself witnessed his own murder, and he is considered a disquali- 
fied witness because of his personal stake in the verdict. Therefore, 
the entire testimony should be voided. Abaye said to Rav Pappa: 
A murderer is executed only when he killed the victim from behind 
him and the victim did not witness his murder. 
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Rav Pappa said to Abaye: It is not uncommon for a murder to take 
place without the knowledge of the victim. But in a case where 
one is sentenced to death for sodomizing a male, why is he exe- 
cuted? The one who was sodomized should spare the accused 
from execution. Here too, since the victim witnessed the sodomy, 
and he is disqualified from bearing witness due to his personal 
stake in the verdict, the entire testimony should be voided. The 
Gemara answers: The sodomizer, too, is executed only when he 
sodomized the victim from behind him, and the victim did not 
witness the act of sodomy. 


Rav Pappa said to Abaye: Although it is possible to construct a 
scenario where the victim did not witness the act, it is difficult 
to construct a scenario where the perpetrator did not witness 
the act. Therefore, the murderer and the one who sodomizes 
should spare themselves from execution and void the testimony 
because they witnessed the act, and they are disqualified from 
bearing witness on the grounds that a person is not capable of 
testifying about himself. Abaye was silent and was unable to 
respond. When Rav Pappa came before Rava with this question, 
Rava said to him: It is written: “According to two witnesses or 
three witnesses shall a matter be established” (Deuteronomy 
19:15); it is with regard to those who establish a matter as legal 
fact in court that the verse is speaking. It is only witnesses 
who are relatives or otherwise disqualified who void the entire 
testimony, not subjects of the matter. Therefore, there is no basis 
for the questions of Rav Pappa. 


§ The mishna teaches that Rabbi Yosei says: In what case is this 
statement said... what shall two brothers do in a case where they, 
together with others, saw someone who killed a person? Rabbi 
Yosei says that it is only with regard to cases of capital law that one 
disqualified witness voids the entire testimony, and Rabbi Yehuda 
HaNasi says that this is the halakha even with regard to cases of 
monetary law. The mishna continues and says that it is only if the 
witnesses forewarned the perpetrators that they are classified as 
witnesses capable of voiding the entire testimony. The Gemara 
poses a question: How do we, the members of the court, formu- 
late what we say to the witnesses in order to ascertain whether 
their intent was to testify? 


Rava says: This is what we say to the witnesses who come to the 
court: Did you come to observe™ the proceedings or did you 
come to testify? If the witnesses say they came to testify, then if 
one of them is found to be a relative or otherwise disqualified, 
their entire testimony is voided. If the witnesses say that they 
came to observe, in that situation, what shall two brothers do in 
a case where they saw someone who killed a person? It is cer- 
tainly unusual for those who witnessed the murder to not even 
attend the court hearing. 


With regard to the dispute in the mishna, it was stated that 
there is an amoraic dispute: Rav Yehuda says that Shmuel says: 
The halakha is in accordance with the opinion of Rabbi Yosei, 
and Rav Nahman says: The halakha is in accordance with the 
opinion of Rabbi Yehuda HaNasi. 


HALAKHA 


Did you come to observe, etc. — ^3) 0N% nmi: How does 
one determine whether the testimony of disqualified witnesses 
is joined with the testimony of the valid witnesses? When a large 
group of witnesses arrives at the court they are asked whether 
at the time of the incident in question their intent was to testify. 
All witnesses who state that their intent was to testify are taken 


is a relative or disqualified from serving as a witness for another 
reason. Some say, citing the Rosh, that even if the potential 

witness's intent at the time of the incident was to testify, the 

testimony is nullified only if he actually came to court and testi- 
fied (Rambam Sefer Shofetim, Hilkhot Edut 5:5; Shulhan Arukh, 
Hoshen Mishpat 36:1, and Sma and Shakh there). 


aside and are investigated to determine whether any of them 


NOTES —W——_——_—- 
Did you come to observe, etc. — ^3 "NX nnn: Rashi 
explains that the following question is posed to the dis- 
qualified witnesses or relatives: At the time of the incident 
that you witnessed, was your intention to testify about that 
incident, or was your intent merely to observe, e.g., they 
heard someone scream and while seeking to ascertain its 
cause witnessed a murder. Many commentaries maintain 
that the question is posed concerning their arrival in court: 
Is it to testify that you came to court or is it to observe that 
you came to court, as you were motivated by curiosity? This 
is the basis of the dispute between the authorities whether 
disqualified witnesses void the testimony if they witnessed 
the incident with the intent to testify, or only if they came 
to court to testify. 

The Ritva writes that the custom of designating specific 
witnesses to serve as witnesses to a betrothal to the exclu- 
sion of all others is based on Rashi’s opinion, due to the 
concern that one of the relatives present might have in 
mind to witness the betrothal with the intent to testify. 

Tosafot offer a different explanation, citing Rav Hayyim 
HaKohen. The question is posed to the valid witnesses: Was 
it your intent to testify together with the disqualified wit- 
nesses? The Rif concurs. Others hold that this question is 
posed to all the witnesses. 
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HALAKHA 


Two witnesses observing an individual, etc. — mw 
11 inix ptr: If two witnesses observed the transgres- 
sor from one window and two observed him from 
another window, and one person stood in the middle 
and forewarned him, the two sets of witnesses are con- 
sidered a single set of witnesses provided that at least 
one of the witnesses in each set are able to see one of 
the witnesses in the other. If they are unable to see each 
other, and they are not amalgamated into one set by 
means of the one delivering the forewarning, they are 
considered two independent sets of witnesses, in accor- 
dance with the opinion of Rava. Therefore, if one set is 
rendered conspiring witnesses they are executed, and 
the accused is executed on the basis of the testimony 
of the other set of witnesses (Rambam Sefer Shofetim, 
Hilkhot Edut 4:1). 


That the Sanhedrin will not hear testimony from the 
mouth of an interpreter — 9a Nyniw pT NTA sow 
paana: Judges must be capable of understanding the 
language in which the testimony is delivered and may 
not hear the testimony through an interpreter. They 
must also be capable of understanding the language 
in which the litigants state their claims. Nevertheless, 
judges may employ the services of an interpreter to 
respond to the litigants in their own language, in accor- 
dance with the incident in the Gemara involving Rava. 

If the judge does not require an interpreter at all, and 
one of the litigants seeks to employ an interpreter to 
articulate his claims after first voicing those claims him- 
self, he may do so. The Sma comments that the reason 
for the current custom according to which court cases 
are conducted by means of attorneys is that anyone 
who comes for judgment before established judges 
implicitly accepts to be judged according to the proto- 
cols determined by the court before which they appear, 
which may allow this practice (Rambam Sefer Shofetim, 
Hilkhot Edut 21:8; Shulhan Arukh, Hoshen Mishpat 17:6, 
28:6; see Rambam Sefer Shofetim, Hilkhot Sanhedrin 2:6). 


Disjointed testimony — nnm Mt: The witnesses in 
cases of capital law must see the transgressor together, 
and must testify in court together. How so? If one sees 
an individual violate the transgression from one window, 
and the other witness sees him violate the transgression 
rom a different window, the two witnesses constitute 
a single set of witnesses only if they can see each other. 
f they were together in one room and one of them 
ooked out the window and saw one person performing 
prohibited labor on Shabbat and saw another person 
who forewarned him not to do so, and then he moved 
back into the house and the second witness looked out 
he same window and saw the person performing the 
same prohibited labor, they do not constitute a set of 
witnesses because they did not witness the act together 
(Rambam Sefer Shofetim, Hilkhot Edut 4:1). 
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MISHN In a case where there were two witnesses 

observing an individual" violating a capital 
transgression from this window in a house, and two observing him 
from that window in a house, and one person was forewarning the 
transgressor in the middle between the two sets of witnesses, the 
halakha depends on the circumstances. In a situation where some 
of the witnesses observing from the two windows see each other, 
the testimony of all these witnesses constitutes one testimony, but if 
they do not see each other, the testimony of these witnesses consti- 
tutes two independent testimonies. Therefore, as two independent 
sets of witnesses, if one of the sets was found to be a set of conspiring 
witnesses, while the testimony of the other set remained valid, both 
he, the one accused of violating the capital transgression, and they, 
the conspiring witnesses, are executed, and the second set, whose 
testimony remained valid, is exempt. 


Rabbi Yosei says: Transgressors are never executed unless his two 
witnesses are the ones forewarning him, as it is stated: “At the mouth 
of two witnesses ...he who is to be put to death shall die” (Deuter- 
onomy 17:6), from which it is derived that it is from the mouths of the 
two witnesses that the accused must be forewarned, and forewarning 
issued by someone else is insufficient. Alternatively, from the phrase 

“at the mouth of two witnesses” one derives that the judges must 
hear the testimony directly from the witnesses, and the Sanhedrin 
will not hear testimony from the mouth of an interpreter." 


GE M ARA Rav Zutra bar Tuvya says that Rav says: 


From where is it derived with regard to dis- 
jointed testimony," in which each of the witnesses saw the incident 
independent of the other, that it is not valid? It is derived from a 
verse, as it is stated: “He shall not die at the mouth of one witness’ 
(Deuteronomy 17:6). The exposition is as follows: What is the mean- 
ing of “one witness”? If we say that it means one witness literally, we 
learn it from the first portion of the verse: “At the mouth of two 
witnesses,’ indicating that the testimony of fewer than two witnesses 
is not valid. Rather, what is the meaning of “one witness”? It means 
that the accused is not executed based on the testimony of people 
who witnessed an incident with one witness here and one witness 
elsewhere. 


The Gemara notes: This is also taught in a baraita: It is written: “He 
shall not die at the mouth of one witness,” from which it is derived 
to include the halakha that in the case of two witnesses who observe 
an individual violating a capital transgression, one from this window 
and one from that window, and they do not see each other, that they 
do not join to constitute a set of witnesses. Moreover, even if they 
witnessed the same transgression from the same perspective, watching 
the incident not at the same time but one after the other in one 
window, they do not join to constitute a set of witnesses. 


Rav Pappa said to Abaye: Why is it necessary to mention both cases? 
Now if in the case where one witness views the incident from this 
window and one witness views the incident from that window, where 
this witness sees the entire incident and that witness sees the entire 
incident, you say that they do not join to testify together as two wit- 
nesses, if they see the incident one after the other, where this witness 
sees half the incident and that witness sees half the incident, is it 
necessary to say that the witnesses do not join together? Abaye said 
to him: It is necessary to state this halakha only with regard to a 
case where they witnessed one who engages in intercourse with 
a forbidden relative, which is a continuing act, and each of the wit- 
nesses saw sufficient behavior to render the transgressor liable. The 
tanna of the baraita teaches that even in that case, they do not join 
to constitute a set of witnesses. 
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From his own mouth — sayy 9912: Rashi and Rabbeinu Hananel 
explain that this phrase refers to a situation where the victim 
forewarns his killer. By contrast, from the language of the 
Rambam it appears that it is the transgressor who states the 
forewarning. The Meiri explains that the reference is to a case 
where upon seeing a person approaching him to forewarn him, 
the transgressor said: There is no need to forewarn me; | know 
that | am about to violate a prohibition for which | am liable to 


receive such and such a punishment. 


Apropos witnesses joining to constitute a set of witnesses, Rava 
says: Even if the witness in either window is unable to see the wit- 
ness in the other window, if the witness in each window sees the 
one who is forewarning the accused," or if the one who is fore- 
warning the accused could see the two disjointed witnesses, they 
join to constitute a set of witnesses. Rava says: The one forewarn- 
ing the accused of whom the Sages spoke need not be a third 
witness, but even if the victim forewarns the murderer from his 
own mouth," and even if the forewarning emerged from the 
mouth of a demon," meaning the source of the forewarning is 
unknown, the forewarning is legitimate. 


Rav Nahman says: Disjointed testimony of two witnesses, each 
of whom observed an incident independent of the other, is valid 
in cases of monetary law," as it is written: “He shall not die at the 
mouth of one witness” (Deuteronomy 17:6). This indicates that 
it is only with regard to cases of capital law that disjointed testi- 
mony is not valid, but with regard to cases of monetary law that 
testimony is valid. 


Rav Zutra objects to this: But if that is so, and disjointed testi- 
mony is effective in certain cases, in cases of capital law disjointed 
testimony should spare the accused from execution." Since one 
must exploit every avenue possible to prevent executions, in a case 
where some of the disjointed witnesses were rendered conspiring 
witnesses, the entire testimony should be voided on their account. 
Why, then, did we learn in the mishna that if one set witnessed 
the capital transgression from one window and one set from the 
other window, and one set was found to be a set of conspiring 
witnesses, he, the accused, and they, the conspiring witnesses, 
are executed? The Gemara comments: Indeed, that is difficult 
according to Rav Nahman. 


Q The mishna teaches that Rabbi Yosei says: Perpetrators are never 
executed unless his two witnesses are the ones forewarning him. 
Rav Pappa said to Abaye: And is Rabbi Yosei of the opinion that 
this line of reasoning is correct, and forewarning by the witnesses 
is indispensable? But didn’t we learn in a mishna (9b): Rabbi 
Yosei says: An enemy who commits murder cannot claim that he 
killed the victim unwittingly. Rather, he is executed even if there 
was no forewarning, due to the fact that his halakhic status is like 
that of one who is cautioned and forewarned. Apparently, Rabbi 
Yosei does not always require that there be forewarning. 


Abaye said to him: That statement in the mishna you cited that is 
attributed to Rabbi Yosei is actually the opinion of Rabbi Yosei bar 
Yehuda, as it is taught in a baraita: Rabbi Yosei bar Yehuda says: 
A haver does not require forewarning, as forewarning was insti- 
tuted only to distinguish between one who commits a transgres- 
sion unwittingly and one who does so intentionally. A haver, who 
is a Torah scholar, does not require forewarning to distinguish 
between them. Rabbi Yosei ben Halafta, whose opinion is cited in 
the mishna here, is of the opinion that forewarning is a necessary 
prerequisite to executing someone who is judged liable, and that 
forewarning must be issued by the witnesses. 


NOTES 

From the mouth of a demon - “w7 19: The Rambam and 
the Meiri explain this metaphorically: It means that he heard a 
forewarning but did not see who issued it. 


But if that is so in capital law disjointed testimony should 
spare him from execution — yn nia yta anya xbw: This 
question is difficult to understand, as the Gemara just derived 
from a verse that disjointed testimony is not valid in cases of 
capital law. Rashi explains that since there is one area where 
disjointed testimony is valid, that should be reason enough for 
the court to justify sparing the accused in cases of capital law. 
This is because the court is required to seek any means possible 
to spare him. 


HALAKHA 


If the witness in each window sees the one who is 
forewarning the accused — TAT NY pxit vI ON: If 
the person forewarning the transgressor is able to see the 
witnesses and they are able to see him, even though the 
witnesses are unable to see each other they constitute a 
set of witnesses and are eligible to testify, in accordance 
with the statement of Rava (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 12:2). 


Forewarning...even from his own mouth, etc. - ...7 
“aVinyy sd DDK: There is no difference whether the fore- 
warning was issued by one of the witnesses or whether 
it was issued by another person. Even if the forewarning 
was issued by one who is disqualified from testifying, e.g., 
a woman or a Canaanite slave, or if the witnesses heard 
the forewarning and did not see from where it originated, 
or if the transgressor stated the forewarning himself, the 
transgressor is executed (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 12:2). 


Disjointed testimony...in cases of monetary law - nity 
Dining 7... IN: In monetary matters, even if the 
witnesses are unable to see each other they constitute a 
set of witnesses and are eligible to testify. How so? If one 
witness testifies that one person borrowed money from 
another in his presence on a certain date or if he testifies 
that one person admitted in his presence that he owed 
money to the other, and the second witness testifies tha 
the person borrowed the money or admitted to his owing 
money to another on a different day, they constitute a se 
of witnesses and are eligible to testify. The halakha is the 
same if one witness testifies that the person borrowed 
in his presence and the second witness testifies that the 
person admitted to the debt his presence, or if the firs 
witness testifies that the person admitted to the debt in 
his presence and the second testifies that the person bor- 
rowed in his presence. In all these cases they constitute a 
set of witnesses and are eligible to testify. Likewise, their 
testimony is valid even if they testify in court on differ- 
ent days. That is the halakha with regard to testimony 
concerning ritual matters as well, e.g., a woman entering 
into seclusion with a man (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 4:2-3; Shulhan Arukh, Hoshen Mishpat 30:6 and 
Even HaEzer 11:1, and in the comment of Rema). 
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NOTES 


Certain people who spoke a foreign language - 17137 
nip: From the description of the incident it appears 
that these foreigners were the litigants, but from the 
context in which it is cited it appears that they were wit- 
nesses, as that is the case described in the mishna. The 
Bah therefore concludes that in this respect there is no 
difference between witnesses and litigants, and that is 
the halakha. 


Perek | 
Daf7 Amuda 


HALAKHA 

Relatives of the guarantor, etc. — 13) KIWI AAP: 
Witnesses related to the guarantor are disqualified from 
testifying with regard to a loan, both in a case where the 
borrower denies that there was a loan and they seek to 
testify that he borrowed the money (Rashi) and in a case 
where the borrower claims that he repaid the debt and 
they seek to testify that he did not (Shulhan Arukh, Hoshen 
Mishpat 33:16). 


One whose verdict was delivered and he fled - 
m iT Waa: In the case of one whose verdict was 
delivered and he fled and came before another court, the 
verdict is not overturned. Rather, if two witnesses come 
and testify that he was sentenced to death in court, he 
is executed on the basis of their testimony. This halakha 
applies to a murderer, but in other cases of capital law, 
the witnesses who testified in the first trial must appear 
before the second court and testify that the accused 
was sentenced to death, and the witnesses execute the 
perpetrator themselves (Sanhedrin 45a). They must testify 
before a court of twenty-three (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 13:7). 


The mitzva to establish a Sanhedrin is in effect both 
in Eretz Yisrael and outside Eretz Yisrael — n3itia prtqD 
vd ayna yxa: When the Sanhedrin has the author- 
ity to adjudicate cases of capital law in Eretz Yisrael, its 
members adjudicate those cases outside Eretz Yisrael 
as well, provided that the Sages of the Sanhedrin who 
sit in judgment outside Eretz Yisrael were ordained in 
Eretz Yisrael (Rambam Sefer Shofetim, Hilkhot Sanhedrin 
4:12, 14:14). 


A Sanhedrin that executes once in seven years, etc. — 
4D) yiawa NNN NITI primp: The court must judge 
cases of capital law in a deliberate manner. Any court 
that executes a transgressor once in seven years is char- 
acterized as destructive. Nevertheless, if the testimony 
warrants reaching a verdict of death against the accused, 
the court is required to execute him, even if the result 
is one execution a day (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 14:10). 
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§ The mishna teaches: Alternatively, from the phrase in the verse 

“at the mouth of two witnesses” one derives that the Sanhedrin 
will not hear testimony from the mouth of an interpreter. The 
Gemara relates: There were certain people who spoke a foreign 
language“ who came before Rava for judgment. Rava installed 
an interpreter between them and heard the testimony through 
the interpreter. The Gemara asks: And how did he do so? But 
didn’t we learn in the mishna that the Sanhedrin will not hear 
testimony from the mouth of an interpreter? The Gemara answers: 
Rava knew what they were saying, as he understood their language, 
but he did not know how to respond to them in their language. 
He posed questions through the interpreter but understood the 
answers on his own, as required by the mishna. 


Apropos disqualified witnesses, the Gemara relates: Two people 
called Ile’a and Tuviyya, who signed as witnesses on a promissory 
note, were relatives of the guarantor" of the loan. Rav Pappa 
thought to say that since vis-a-vis the borrower and lender these 
witnesses are distant and are not related, their testimony on the 
document is valid. Rav Huna, son of Rav Yehoshua, said to Rav 
Pappa: If the borrower does not have the means to repay the 
loan, doesn’t the lender pursue the guarantor to claim his debt? 
Therefore, the guarantor is party to the loan, and his relatives are not 


eligible to serve as witnesses on the promissory note. 
This mishna continues to discuss the matter 


MI S H N of testimony in the case of one who is liable 


to be executed. Concerning one whose verdict was delivered and 
he was sentenced to death and he fled," and he then came before 
the same court that sentenced him, they do not overturn his 
verdict and retry him. Rather, the court administers the previous 
verdict. Consequently, in any place where two witnesses will stand 
and say: We testify with regard to a man called so-and-so that his 
verdict was delivered and he was sentenced to death in the court 
of so-and-so, and so-and-so and so-and-so were his witnesses, 
that person shall be executed on the basis of that testimony. 


The mishna continues: The mitzva to establish a Sanhedrin with 
the authority to administer capital punishments is in effect both 
in Eretz Yisrael and outside Eretz Yisrael." A Sanhedrin that 
executes a transgressor once in seven years" is characterized 
as a destructive tribunal. Since the Sanhedrin would subject the 
testimony to exacting scrutiny, it was extremely rare for a defendant 
to be executed. Rabbi Elazar ben Azarya says: This categorization 
applies to a Sanhedrin that executes a transgressor once in 
seventy years. Rabbi Tarfon and Rabbi Akiva say: If we had 
been members of the Sanhedrin, we would have conducted trials 
in a manner whereby no person would have ever been executed. 
Rabban Shimon ben Gamliel says: In adopting that approach, 
they too would increase the number of murderers among the 
Jewish people. The death penalty would lose its deterrent value, as 
all potential murderers would know that no one is ever executed. 


GEMARA™ Gemara infers: It is in the case of one 


who comes before the same court that 
they do not overturn the verdict, but if one comes before a differ- 
ent court they overturn the verdict and retry the case. The Gemara 
asks: Isn’t it taught in the latter clause of the mishna: Any place 
where two witnesses will stand and say: We testify with regard to 
aman called so-and-so that his verdict was delivered and he was 
sentenced to death in the court of so-and-so, and so-and-so and 
so-and-so were his witnesses, that person shall be executed on the 
basis of that testimony? This indicates that the verdict is not over- 
turned and the defendant is not retried even before another court. 
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Abaye said: This apparent contradiction is not difficult, as 
here, in the first clause of the mishna, from which it was inferred 
that the second court overturns the initial verdict, it is referring 
to a case where the initial verdict was outside Eretz Yisrael 
and the defendant came before a court in Eretz Yisrael. There, 
in the latter clause, which indicates that the second court sus- 
tains the initial verdict and does not retry the defendant, it is 
referring to a case where the initial verdict was in Eretz Yisrael, 
and the case subsequently came before a court outside Eretz 
Yisrael. 


This is as it is taught in a baraita, that Rabbi Yehuda ben Dostai 
says in the name of Rabbi Shimon ben Shatah: If a convicted 
defendant fled from Eretz Yisrael to outside Eretz Yisrael 
one does not overturn his verdict. Rather, they implement 
the initial verdict. But if one fled from outside Eretz Yisrael to 
Eretz Yisrael," one overturns his verdict and the defendant is 
retried. Perhaps, due to the merit of Eretz Yisrael, the court 
will discover a reason to exonerate him. 


§ The mishna teaches: The mitzva to establish a Sanhedrin 
with the authority to administer capital punishments is in effect 
both in Eretz Yisrael and outside Eretz Yisrael. The Gemara 
clarifies: From where are these matters derived? It is as the 
Sages taught: It is written with regard to the sentencing of 
murderers: “And these shall be for you as a statute of justice 
for your generations in all your dwelling places” (Numbers 
35:29), from which we learn that the mitzva to establish a 
Sanhedrin is in effect both in Eretz Yisrael and outside Eretz 
Yisrael. 


If so, what is the meaning when the verse states: “Judges and 
officers you shall appoint in all your gates” (Deuteronomy 
16:18), which indicates that the mitzva to establish a Sanhedrin 
is in effect where the gates are yours, i.e., only in Eretz Yisrael? 
The explanation is as follows: In your gates, in Eretz Yisrael, 
you establish courts" in each and every district and in each 
and every city, and outside Eretz Yisrael you establish’ courts 
in each and every district, but you do not establish courts 
in each and every city. The requirement to establish courts in 
every city is only in Eretz Yisrael. 


§ The mishna teaches: A Sanhedrin that executes once in seven 
years is characterized as a destructive tribunal. Rabbi Elazar 
ben Azarya says: This categorization applies to a Sanhedrin that 
executes once in seventy years. A dilemma was raised before 
the Sages: Is Rabbi Elazar ben Azarya saying that a Sanhedrin 
that executes once in seventy, rather than seven, years is char- 
acterized as a destructive tribunal? Or perhaps he is saying that 
standard conduct is for a Sanhedrin to execute once in seventy 
years, and only if it executes more than one person during that 
period is it characterized as destructive? The Gemara concludes: 
The dilemma shall stand unresolved. 


The mishna teaches that Rabbi Tarfon and Rabbi Akiva say: 
If we had been members of the Sanhedrin, we would have con- 
ducted the trials in a manner where no person would have ever 
been executed. The Gemara asks: How would they have acted 
to spare the accused from execution if witnesses testified that he 
intentionally committed murder? Rabbi Yohanan and Rabbi 
Elazar both say that they would have asked the witnesses: Did 
you see whether the accused killed a tereifa,™ i.e., a person 
with a condition that would lead to his death within twelve 
months, or if he killed someone who was intact? The halakhic 
status of a tereifa is like that of one who is dead, in the sense 
that one who kills him is not executed. Since no witness can be 
certain with regard to the victim's physical condition, they would 
invalidate any testimony to a murder. 


HALAKHA 


But if one fled from outside Eretz Yisrael to Eretz Yisrael, 
etc.- 1 vy vd mann: If one is sentenced in a court out- 
side Eretz Yisrael and flees and appears in a court inside Eretz 
Yisrael, the verdict is overturned and the accused is retried, in 
accordance with the statement of Shimon ben Shatah. If the 
judges who sentence him outside Eretz Yisrael reconvene in 
Eretz Yisrael and the one sentenced appears before them, they 
do not overturn the verdict (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 13:8). 


In your gates you establish courts, etc. - Dwin TAX pP wwa 
"931 D9" 3: The mitzva to establish a court in each and every 
district and in each and every city is in effect only in Eretz Yis- 
rael. Outside Eretz Yisrael there is no mitzva to establish a court 
in every district. The Kesef Mishne and the Lehem Mishne cite 
a variant reading in the Rambam consistent with the Gemara 
here that outside Eretz Yisrael there is a mitzva to establish 
courts in each and every district but not in each and every city. 
The Radbaz upholds the standard version of the Rambam that 
outside of Eretz Yisrael there is neither a mitzva to establish 
courts in each and every district nor is there a mitzva to do 
so in each and every city (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 1:2). 


Did you see whether the accused killed a tereifa, etc. — 
93) 377 75° ODN: One who kills a tereifa, even if the vic- 
im was eating, drinking, and walking in the marketplace, is 
exempt from a court-imposed death penalty. The presump- 
ive status of all people is that they are intact and not tereifot, 
and their murderers are put to death unless it is medically 
established that the present status of the victim, due to a blow 
hat was struck or due to illness, will lead to his death. The 
halakha is in accordance with the opinion of Rabban Gamliel 
in the mishna, contrary to the opinions of Rabbi Tarfon and 
Rabbi Akiva (Rambam Sefer Nezikin, Hilkhot Rotzeah UShmirat 
HaNefesh 2:8 and Kesef Mishne there). 


NOTES 


And outside Eretz Yisrael you establish, etc. - Palsy) ayna 
^d Dwin TAN: The Meiri cites a variant reading: And outside 
Eretz Yisrael you neither establish courts in each and every 
district nor establish them in each and every city. He explains 
that according to the Rambam, in Eretz Yisrael they establish 
a Sanhedrin in every district and every city. Outside of Eretz 
Yisrael there is no obligation of that kind; they establish courts 
there where necessary. 


Did you see whether the accused killed a tereifa - 00%] 
a7 7DW: The commentaries, foremost among them Rab- 
beinu” Tam, note that based on the Gemara in tractate Hullin 
(1b) and on reason, one need not consider far-fetched pos- 
sibilities, e.g., that the victim was a tereifa, as one relies upon 
presumptive status and upon the majority. Rabbeinu Tam 
explains (see Sefer HaYashar) that the Gemara here is no 
saying the accused will be exonerated based on the distan 
possibility that the victim might have been a tereifa. Rather, 
he witnesses are asked questions until at some point they 
do not know the answer, or contradict each other, which wil 
render their testimony void. Tosafot add that the statement in 
he Gemara: No person would have ever been executed, does 
not mean that the accused would always be exonerated, bu 
hat Rabbi Akiva and Rabbi Tarfon would cross-examine the 
witnesses so extensively that it would be difficult to convic 
he accused. 
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BACKGROUND 

Brush into a tube - myptowa binan: This refers specifically 
to a tube of kohl, an stibnite-based eye shadow, the use of 
which dates back to ancient times. It served both cosmetic 
purposes, to create the impression that the eye is larger, 
and medicinal purposes. The substance was stored in a thin 
tube or a pair of matching tubes, and was applied by means 
of a brush that was apparently a thin reed. 


Kohl tube with applicator, fourteenth century BCE 


HALAKHA 


In cases involving adulterers from when they will appear 
as adulterers - DSK2123 IX PW WIKI: When testify- 
ing that someone engaged in intercourse with forbidden 
relatives, witnesses are not required to testify that they 
witnessed the act in graphic detail, like a brush entering 
into a tube. It is sufficient if they saw the man and woman 
in an embrace typical of those engaging in intercourse. 
One need not entertain the possibility that perhaps it 
was merely an embrace and they did not proceed to 
engage in intercourse. This testimony is also sufficient to 
deem a woman adulterous and render her forbidden to 
her husband (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
119; Shulhan Arukh, Even HaEzer 20:1, in the comment of 
Rema, 178:16). 
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Rav Ashi said: Even if you say that they examined him postmor- 
tem and he was intact the testimony could be challenged, as per- 
haps in the place that the sword pierced the victim's body there 
was a perforation in one of the organs that renders the person 
a tereifa, but which was rendered undetectable by the wound 
caused by the sword. 


The Gemara asks: With regard to one who engages in intercourse 
with a forbidden relative, how would they have acted to spare 
the accused from execution? Abaye and Rava both say that they 
would have asked the witnesses: Did you see the intercourse, like 
a brush entering into a tube?’ Since witnesses rarely witness the 
act that closely, one could claim that the testimony is incomplete. 
The Gemara asks: And concerning the Rabbis, who disagree 
with Rabbi Tarfon and Rabbi Akiva, how would they have adju- 
dicated that case? The Gemara answers: They hold in accordance 
with the statement of Shmuel, as Shmuel says: In cases involving 
adulterers one can testify and convict them from when they will 
appear as adulterers," without any need for him to witness the 
act in graphic detail. 
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Witnesses can be rendered conspiring witnesses only if their testimony fulfills all 
the criteria of testimony. Therefore, in a case where a set of witnesses came to court 
and one of them was a disqualified witness, since their testimony is not valid, if they 
are later rendered conspiring witnesses they are not punished accordingly. Likewise, 
witnesses are rendered conspiring witnesses only if all of them are rendered as such, 
and if there was testimony that only one of them was conspiring, not only does the 
other witness go unpunished, even the witness against whom there was testimony 
goes unpunished. 


Just as depending on the circumstances witnesses join together or do not join 
together to constitute a single testimony, in general, the halakha is the same con- 
cerning conspiring testimony. There is a difference in that regard between cases of 
monetary law and cases of capital law. 


Witnesses can be rendered conspiring only if their testimony was accepted. There 
is a Torah edict that if the sentence was already implemented, even if the witnesses 
were later rendered conspiring they are not punished, as it is written: “And you shall 
do to him as he conspired to do to his brother” (Deuteronomy 19:21), from which it 
is inferred: As he conspired to do, but not as he did. 


A second set of witnesses renders the first set conspiring witnesses only if they 
testify: You were with us elsewhere at the time that you testified that you witnessed 
the incident and not where you claimed to be, because only through testimony 
directed at the witnesses themselves can they be rendered conspiring witnesses. By 
contrast, when the second set contradicts the testimony of the first set, they do not 
render them conspiring witnesses. Although their testimony is rendered void, the 
conspiring witnesses are not punished. 


As with testimony in general, with regard to rendering witnesses as conspiring, the 
testimony of two witnesses is considered full-fledged testimony and their authority 
equals that of more numerous witnesses opposing them. Therefore, one set of wit- 
nesses can render several sets of witnesses as conspiring witnesses. 


In theory, all conspiring witnesses should be flogged for bearing false witness. 
Despite this, based on the principle: “According to the measure of his wickedness” 
(Deuteronomy 25:2), from which it is inferred with regard to one who commits one 
transgression: For one evildoing you can render him liable, but you cannot render 
him liable for two evildoings, i.e., one cannot receive two punishments for the same 
act, if a conspiring witness is liable to be executed or to remit a monetary payment, 
he is not flogged for bearing false witness. In a case where it is not possible to punish 
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the witnesses as they plotted, e.g., if they testified that one’s lineage is flawed, or that 
one is liable to be exiled, the conspiring witnesses are flogged. 


When the conspiring witnesses are liable to receive either the death penalty or lashes, 
each one is given the entire punishment. When they are liable to remit a monetary 
payment they divide the payment between them, as in that case the defendant 
receives the entire payment that the witnesses sought to cause him to lose. In any 
case that the witnesses seek to render the defendant liable to pay, they are not neces- 
sarily liable to pay the sum that they mentioned in their testimony; rather, they pay 
an amount based on an assessment of the actual loss that the defendant would have 
suffered had his conviction not been overturned. 


With regard to cases of capital law, the Gemara concluded that anyone who was 
sentenced to death in court and fled, and then was apprehended by that court or 
by another court, is not retried and the original verdict is implemented; unless 
he fled from outside of Eretz Yisrael to Eretz Yisrael. In that case he is retried. The 
Sages concluded that although one must take great care to keep death sentences to 
a minimum, they must not be completely abolished, because that would result in an 
increase in the number of murderers among the Jewish people. 
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You shall designate three cities for you in the midst of your land, which the 
Lord your God gives you to possess it. Prepare for you the road, and divide 
the borders of your land, which the Lord your God causes you to inherit, into 
three parts, that every murderer may flee there. And this is the matter of the 
murderer, who shall flee there and live: Who kills his neighbor unawares, as 
he did not hate him from before; and as one who goes with his neighbor into 
the forest to hew wood, and his hand fetches a stroke with the ax to cut down 
the tree, and the blade displaces from the wood and finds his neighbor and 
he dies; he shall flee to one of these cities and live. Lest the blood redeemer 
pursue the murderer, while his heart is hot, and overtake him, because the 
way is long, and strike him fatally; and for him there is no sentence of death, 
as he did not hate him from before. Therefore I command you, saying: You 
shall designate three cities for you. 

(Deuteronomy 19:2-7) 


Then the congregation shall judge between the murderer and the blood 
redeemer according to these laws; and the congregation shall rescue the 
murderer from the hands of the blood redeemer, and the congregation shall 
restore him to his city of refuge, that he fled there; and he shall dwell there 
until the death of the High Priest, who was anointed with the sacred oil. And 
if the murderer shall at any time go beyond the border of his city of refuge, 
where he flees; and the blood redeemer finds him outside the border of his 
city of refuge and the blood redeemer murders the murderer, he has no blood; 
for in his city of refuge he shall dwell until the death of the High Priest; and 
after the death of the High Priest the murderer shall return to his ancestral 
land. And these matters shall be for you a statute of law unto you throughout 
your generations in all your dwellings. 

(Numbers 35:24-29) 


The halakhot of an unintentional murderer and cities of refuge are mentioned in 
several places (Exodus 21:13; Numbers 35:6-29; Deuteronomy 4:41-43, 19:1-13; 
Joshua 20:1-9). Despite all those verses, there remain several matters that are not 
sufficiently clear and require elaboration based on the tradition of the Oral Law and 
the statements of the Sages. 


The myriad practical problems with regard to the punishment of exile can be divided 
into two primary categories. The first is the precise definition of an unintentional 
murderer, and the second is the halakhic details of the punishment of exile. In 
tractate Sanhedrin, the criteria for defining an intentional murderer who is liable to 
receive a court-imposed death penalty are detailed: Two people must testify that 
they witnessed the act, a forewarning that indicates that the act was premeditated and 
performed with intent must have occurred, and the act must have been performed 
in a manner where the death of a victim was a direct result of the act. 


The unintentional murderer is liable to be exiled, yet not every murderer not char- 
acterized as an intentional murderer is categorized as an unintentional murderer. 
On the one hand there are cases where the victim was killed with no culpability on 
the part of the one who caused the death, e.g., death due to circumstances beyond 
the murderer’s control, in which case he is not liable to be exiled. There are also 
incidents where not all the criteria for executing the murderer are in place, even 
though it is clear that he is guilty of intentional murder. It is evident that exile is not 
merely punishment and protection for the murderer, but also serves as atonement 
for his sin. In that case, the murderer is not entitled to that atonement. Defining the 


Introduction to 
Perek II 


43 


44 


This file may not be reproduced or distributed in any form without express permission from the publisher 


precise specifications of murder that engenders liability for exile is one of the primary 
focuses of this chapter. 


Likewise, the halakhot of exile itself are clarified here: How does the unintentional 
murderer reach the city of refuge? What are the boundaries of the cities of refuge 
in terms of providing protection from the blood redeemer? Is it permitted for the 
unintentional murderer to leave the city of refuge under any circumstances? In addi- 
tion, how does the exile exist in the city of refuge? Who is the High Priest whose 
death enables the unintentional murderer to return to his place of residence? When 
is the murderer ultimately released from exile? 


The details of the cities of refuge, their identity and their number, and their unique 
halakhot are the second topic discussed in this chapter. 


In general, this chapter is the primary source for clarification of the halakhot of the 
unintentional murderer and the cities of refuge. 
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one who kills a person unintentionally. 


Whether one is liable to be exiled depends on the particular circum- 
stances of the case: If one was rolling" a roller’ to smooth the 


oywa TPI AIN voy hon covering of mortar that he applied to seal his roof and the roller 
bax ab T-N voy bon fell upon a person and killed him, or if one was lowering a barrel 
yoy abo 2) Tyna qing ox from the roof and it fell on a person and killed him, or if he was 
poan mana abir TIAN descending a ladder and he fell on a person and killed him, in all 


Anam yoy mbon bana 


of these cases, he is exiled. But if one was pulling a roller toward 


him and it fell from his hands upon a person and killed him, or if 
one was lifting a barrel and the rope was severed and it fell upon 
a person and killed him, 


These are the people who are exiled — phian a by: One who 
kills unintentionally is exiled from his place of residence to a city 
of refuge. It is a positive mitzva to exile him there. 

There are three categories of unintentional murderers: One 
whose action is deemed unintentional, who is exiled to a city of 
refuge and spared from death; one whose unintentional action 
borders on being an action performed due to circumstances 
beyond his control, who is exempt from exile and if the blood 
redeemer, i.e., a relative of the victim who may take it upon 
himself to kill the murderer, indeed kills him, he is liable to be 
executed; and one whose unintentional action borders on the 
intentional, due to his negligence, and he is not exiled, as the 
atonement provided by exile is insufficient due to the severity 


of his transgression (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 5:1, 6:1-4). 


One was rolling, etc. - ^3) Saya mit: If one was raising a barrel 
to the roof, and the rope snapped and the barrel fell down and 
killed someone, or if he was climbing a ladder and fell upon 
and killed someone below him, he is exempt from exile, as this 
borders on being an action performed due to circumstances 
beyond his control. If he was lowering the barrel, descending 
the ladder, or rolling a roller, and the barrel, the person himself, 
or the roller fell upon and killed someone below him, he is liable 
to be exiled (Rambam Sefer Nezikin, Hilkhot Rotzeah UShmirat 
HaNefesh 6:12). 


One was rolling -bn mm: Rolling in this context is the push- 
ing of the roller away from him; pulling is bringing it back toward 

him. Rashi and the Riaz explain that although in talmudic times 

roofs were typically flat, the plaster with which they covered 

them was applied so that the roof's surface had a slight incline 

to facilitate the draining of rainwater. In smoothing the plaster, 
one rolls the roller from the apex of the roof in a downward 

motion, thereby fulfilling the criterion established at the end of 
the mishna: Any murderer who kills unintentionally through his 

downward motion is exiled. 


Roller -; Tyan: A roller was virtually indispensable in the treat- 
ment of roofs. Roofs in the talmudic period typically consisted 
of wooden beams with the gaps between them sealed with 
several layers of plaster. After placing the plaster, they would 
smooth it with a roller, which was usually a cylindrical stone 
with holes on each side through which a handle or handles 
were inserted. The one smoothing the plaster would push the 
implement in one direction and pull it back. 


Stone rollers for compressing plaster, from the Second Temple period 


Roller - apn: Rashi explains that this is a thick, smooth piece 
of wood used to smooth the layer of plaster on the roof. Tosafot 
maintain that it is a round, elongated stone with handles on 
each side that one would roll over the cement to smooth it. Rab- 
beinu Yehonatan of Lunel claims that it refers to an apparatus 
that functioned as a type of elevator on which stones or other 
building materials were raised to the rooftop. 
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HALAKHA 


Any murderer who kills unintentionally through his 
downward motion - inv)» qaw ba:The principle is that 
one who commits unintentional murder in a downward 
motion is liable to be exiled, and one who commits unin- 
tentional murder not in a downward motion is exempt 
from being exiled (Rambam Sefer Nezikin, Hilkhot Rotzeah 
UShmirat HaNefesh 6:13). 


To exclude the one who says that it is permitted - v9 
am sain: If one was of the opinion that it is permitted 
to kill, his action borders on the intentional, and he is not 
exiled to a city of refuge (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 6:10). 


To exclude the one with intent to kill an animal, 
etc. -^3 maa ain pamah v: The action of one who 
intended to kill one person and killed another borders 
on the intentional, and he is not exiled to a city of refuge 
(Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 
6:10). 
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or if one was climbing a ladder and he fell upon a person and 
killed him, that unintentional murderer is not exiled. This is the 
principle: Any murderer who kills unintentionally through his 
downward motion" is exiled," and one who kills not through 
his downward motion is not exiled. 


G E M ARA The Gemara asks with regard to the prin- 


ciple that one is exiled only if he killed 

unintentionally through a downward motion: From where are 

these matters derived? It is derived from a verse, as Shmuel says 

that the verse states with regard to those exiled to a city of refuge: 

“And he cast it down upon him and dies” (Numbers 35:23), indi- 

cating that one is not liable to be exiled unless the item falls in a 
downward motion. 


The Sages taught in a baraita derivations from verses written 
with regard to the unintentional murderer: “Unintentionally” 
(Numbers 35:11); to exclude from exile the one who kills inten- 
tionally. “Unawares” (Deuteronomy 19:4); to exclude from exile 
the one who kills with intent. 


The Gemara asks: Why is a derivation necessary to exclude one 
who kills intentionally? It is obvious that he is not exiled; he 
is subject to the death penalty. Rather, Rava said: Say that the 
type of intentional killer referred to is meant to exclude the one 
who says that it is permitted" to kill the victim. The verse teaches 
that this person is neither executed nor is he exiled. Abaye said 
to Rava: Ifthe reference is to one who says that it is permitted, he 
is a victim of circumstances beyond his control, as he did not 
know any better. How could that be characterized as intentional? 
Rava said to him: That is not a problem, as I say that with regard 
to one who says that it is permitted, his action borders on the 
intentional." 


The baraita states: “Unawares”; to exclude from exile the one who 
kills with intent. The Gemara asks: With intent? It is obvious that 
he is not exiled; he is subject to the death penalty. Rabba said: 
The reference is to exclude the one who acted with the intent to 
kill an animal" and he killed a person inadvertently, or one who 
acted with the intent to kill a gentile and he killed a Jew, or one 
who acted with the intent to kill a non-viable newborn and he 
killed a viable newborn. 


NOTES 


Any murderer who kills unintentionally through his down- 
ward motion is exiled - mhia inpy tyra dp: Although Shmuel 
derives this principle from a verse, the Rambam explains its 
rationale as follows: Since everyone is aware that items fall, and 
that falling items or people pose a danger to those below, pre- 
sumably any incident that occurs as the result of a downward 
motion can be attributed to a lack of caution, and therefore, the 
unintentional murderer is exiled. For that incident to result from 
an upward motion is rare and borders upon being an action 
performed due to circumstances beyond his control, and he is 
not exiled for it (Meiri). 


He is a victim of circumstances beyond his control...his 
action borders on the intentional - x17 id ITP...817T DUK: 

With regard to exile, there is no difference between one whose 
action was performed due to circumstances beyond his control 
and one whose action bordered on the intentional. In neither 
case is the murderer exiled. One who acted due to circumstances 
beyond his control is not exiled because he is not guilty at all, 
and the atonement provided by exile would be insufficient due 
to the severity of the transgression of the one whose action 
bordered on the intentional. The Rambam maintains that there 
is a difference in the halakhic status of the two with regard to 
the case of a blood redeemer taking vengeance. If the blood 
redeemer kills an unintentional murderer who acted due to 
circumstances beyond his control, the former's status is that of 
a murderer. But if the blood redeemer kills an unintentional mur- 
derer whose action bordered on the intentional, he is exempt. 
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The Sages taught in a baraita based on the verse written with regard 
to an unintentional murderer: “And if suddenly, without enmity, 


he thrust him or cast upon him any vessel without lying in wait” 


(Numbers 35:22). “If suddenly”; this serves to exclude one who 
unintentionally kills another that he encounters at a corner." 
“Without enmity”; this serves to exclude one who unintentionally 
kills his enemy," as even if the act appears unintentional, the pre- 
sumption is that it was not. “He thrust him”; this indicates that 
even if he unintentionally shoved him with his body™ and killed 
him, he is liable to be exiled. “Or cast upon him’; this serves to 
include the case of a downward motion that is for the purpose of 
an upward motion," e.g., if one bent down in order to lift an item 
from the ground, and in the process of bending down he killed 
another unintentionally, he is exiled. “Without lying in wait”;" this 
serves to exclude one who had the intent to throw a stone to this 
side and it went to a different side" and killed a person. 


And it is written with regard to an unintentional murderer: “And 

who did not lie in wait” (Exodus 21:13); this serves to exclude one 

who had intent to throw a stone two cubits and he inadvertently 
threw it four cubits and killed a person. And it is written concerning 

an unintentional murderer: “And as one who goes with his neigh- 
bor into the forest” (Deuteronomy 19:5), from which it is derived: 
Just as a forest is ownerless property, and there is permission for 

the victim and for the assailant" to enter there, so too, uninten- 
tional murder that occurs in any place where there is permission 

for the victim and for the assailant to enter there, is punishable 

with exile. The unintentional murder of one who entered the assail- 
ant’s property without his permission is not cause for the murderer 
to be exiled. 


§ The Gemara cites a related discussion. Rabbi Abbahu raised a 
dilemma before Rabbi Yohanan: If one was ascending a ladder 
and the rung was displaced from beneath him, and the rung fell 
and killed another, what is the halakha with regard to his being 
exiled? In a case like this, is it considered killing in an upward 
motion, as he was climbing the ladder, and therefore he is exempt, 
or is it considered killing in a downward motion, as when he 
stepped on the rung he pushed it down, and therefore he is liable? 
Rabbi Yohanan said to him: In the scenario you described, you 
already touched upon the case in the baraita cited above, the case 
of unintentional murder that is performed with a downward motion 
that is for the purpose of an upward motion. The ruling in the 
baraita is that one is liable to be exiled in that case. 


HALAKHA 


NOTES 

If suddenly, this serves to exclude one who unintention- 
ally kills another at a corner - 1 nD vyna: Rashi 
explains that the term “suddenly [befeta]" is referring to an 
immediate and proximate occurrence. In this case, one with 
a knife in his hand who collides with another when round- 
ing a corner was not yet next to the victim when drawing 
his knife (see Ritva and Rabbeinu Hananel). 


He thrust him, this indicates that even if he unintention- 
ally shoved him with his body — iaaa iama iat: The 
language of the baraita indicates that he is exiled even in 
that case, and Rashi explains that the reference is to one who 
pushed another without the intent to do so. The Rambam 
and the Meiri maintain that the baraita should be under- 
stood: He thrust him, to exclude one who shoved him with 
his body. One who shoves another and causes his death is 
not exiled, as his action borders on the intentional. 


Without lying in wait [tzediyya] - nx xba: Rashi explains 
that the term tzediyya is related to the term tzad, side, and 
it means facing a particular side. If one was facing one side 
and an item slipped out of his hand and went in a different 
direction, he is not liable to be exiled, as it is deemed an 
action performed due to circumstances beyond his control. 
The Rambam agrees. The Meiri explains that the reason he 
is not exiled is that his action bordered on the intentional. 


To throw a stone two cubits, etc. -= ^3) DAW pind: These 
are cases where the item flew farther than he intended, e.g., 
four cubits instead of two, or eight instead of four. Tosafot 
cite two explanations suggested by Rashi in Bava Kamma 
(26b). According to one explanation, from this verse it is 
derived that one who does so is not liable to be executed 
as a murderer, but he is liable to be exiled. According to the 
second explanation, he is exempt from exile as well. Tosafot 
and Rabbeinu Hananel agree with the second explanation, 
as in that case his action borders on the intentional and 
therefore the atonement provided by exile is insufficient. 
The Rambam agrees. 


The rung was displaced - nyw vnw: The question is 
whether the determining factor that caused the death of 
the person below is the action of the person, in which case 
it is an upward motion, or that of the item, the rung, whose 
motion was downward (Rashi). 


To exclude one who unintentionally kills another at a cor- 
ner = m'y% me bis: One who unintentionally kills another 
while rounding a corner is not exiled to a city of refuge, as his 
action borders on the intentional (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 6:10). 


To exclude one who unintentionally kills his enemy - 015 
Kaw: If one unintentionally kills an enemy, he is not exiled to 
a city of refuge, as presumably his action borders on the inten- 
tional. An enemy, in this context, is anyone who did not speak to 
him for three days due to enmity (Rambam Sefer Nezikin, Hilkhot 
Rotze'ah UShmirat HaNefesh 6:10). 


That even if he unintentionally shoved him with his body - 
iana iam: The action of one who caused the death of another 
by shoving him with his body borders on the intentional, and 
he is not exiled to a city of refuge (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 6:10). 


Downward motion that is for the purpose of an upward 
motion — mby sd sw TPY: One who kills another while 


performing an upward motion and one who kills another while 
performing a downward motion that was performed for the 
purpose of an upward motion is not liable to be exiled. The 
Kesef Mishne and others find the Rambam’s ruling on this mat- 
ter difficult (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 6:13). 


One who had intent to throw to this side and it went to a 
different side, etc. - say 10% 1%% a9 tsb m 1% mamn: The 
action of one whose intent was to ‘throw: an item to one side but 
it went in a different direction and killed another borders on the 
intentional and he is not exiled to a city of refuge (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 6:14). 


One who had intent to throw a stone two cubits, etc. — pama 
^) Dw pind: The action of one whose intent was to throw 
an object two cubits and who threw it four cubits and killed 
a person borders on the intentional, and he is not exiled to a 
city of refuge (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 6:10). 


Just as a forest is ownerless and there is permission for 
the victim and for the assailant — pray pod mw Ww ma: 

One is liable to be exiled only if he unintentionally mur- 
dered another in a place where it is permitted for both the 
victim and the assailant to enter. Therefore, if one enters the 
courtyard of another without permission and the owner of 
the courtyard murdered him unintentionally, the owner is 
exempt from exile. If one entered with permission, the owner 
is exiled (Rambam Sefer Nezikin, Hilkhot Rotze’ah UShmirat 
HaNefesh 6:11). 


One was ascending a ladder and the rung was displaced — 
apo bw owa mhiy mi: One who unintentionally kills in a 
downward motion that is for the purpose of an upward motion 
is not exiled to a city of refuge. How so? If one was climbing a 
ladder and a rung was displaced from beneath him and killed a 
person below him, he is exempt from exile. See the Kesef Mishne 
and others, who seek to reconcile the opinion of the Rambam 
with the Gemara (Rambam Sefer Nezikin, Hilkhot Rotze'ah USh- 
mirat HaNefesh 6:14). 
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BACKGROUND 

Butcher who was chopping - axp2 Maw 3x0: 
A butcher [katzav], called by this name because he 
chops and cuts [mekatzev] the meat of the animal, uses 
a cleaver or small ax to cut the parts of the animal limbs 
and its bones. In order to effectively cut the meat in 
a manner that will cause as little damage as possible, 
the butcher must employ great force. He therefore 
raises the cleaver and lowers it powerfully. Occasion- 
ally, in order to generate greater momentum, he lowers 
the implement behind him and then raises it above 
his head and lowers it onto the meat. 


o. Ürer moon 
Upri ~ ede hin 
ia feat of hia 


Motions involved in cleaving meat 


NOTES 


With a downward motion in front of him, etc. - 77a 
^D maw: Rashi explains that whether it was before or 
behind him, whether he lowered the ax in order to raise 
it or whether he raised the ax in order to lower it, the 
determining factor is the motion that he performed: If 
he raised the ax he is exempt, and if he lowered the ax 
he is liable. The Ritva agrees. Rabbeinu Hananel explains 
that if his objective was to raise the ax he is exempt 
even if the murder was caused in a downward motion, 
and if his objective was to lower the ax he is liable even 
if the murder was caused in an upward motion. Rab- 
beinu Hananel adds that this is the understanding in 
the Jerusalem Talmud. The Rambam agrees. 


HALAKHA 

With a downward motion in front of him, etc. - 7a 
^D) maw: In a case where a butcher chopping meat 
raised the arm ho ding the cleaver behind him and 
lowered it in front of him to break a bone, if he kills in 
the course of the initial motion that entails raising the 
cleaver in front of him and lowering it behind him to 
create momentum, he is not liable to be exiled. If he 
kills in the course of the second motion, which entails 
raising the cleaver behind him and lowering it in front 
of him, he is liable to be exiled. The principle is: Any 
murderer who kills unintentionally through his down- 
ward motion is exiled, and one who kills not through 
his downward motion is not exiled. This is in accordance 
with the explanation of Rabbeinu Hananel and the Jeru- 
salem Talmud (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 6:13). 
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Rabbi Abbahu raised an objection to the explanation of Rabbi 
Yohanan from the mishna, which states: This is the principle: Any 
murderer who kills unintentionally through his downward motion 
is exiled, and one who kills not through his downward motion is 
not exiled. Rabbi Abbahu clarifies: With regard to the phrase in the 
mishna: One who kills not through his downward motion, what 
case that was not already specified does this serve to add? Is it not 
to add a case like this, and to teach that even though the death was 
caused by the falling rung, since the assailant was ascending the 
ladder at the time, he is not exiled? Rabbi Yohanan replied: And 
according to your reasoning that this apparently extraneous phrase 
serves to include a case that is not addressed explicitly, with regard 
to the previous phrase in the mishna: Any murderer who kills unin- 
tentionally through his downward motion, what case that was not 
already specified does this serve to add? 


Rather, one may say that it serves to add the case of a butcher. Here 
too, in the latter clause, the phrase: One who kills not through his 
downward motion, serves to add the case of a butcher, as it is 
taught in a baraita: With regard to a butcher who was chopping’ 
animal limbs with a cleaver, one Sage taught that ifhe killed a person 
in front of him, he is liable to be exiled; ifhe killed a person behind 
him, he is exempt. And it is taught in another baraita: Ifhe killed 
a person behind him, he is liable; if he killed a person in front of 
him, he is exempt. And it is taught in another baraita: Both if he 
killed a person in front of him and if he killed a person behind 
him, he is liable. And it is taught in another baraita: Both if he 
killed a person in front of him and if he killed a person behind him, 
he is exempt. And although these baraitot appear contradictory, the 
apparent contradiction is not difficult. 


When a butcher is about to cut the meat of an animal, he raises the 
cleaver and lowers it behind him in order to create momentum 
that will generate power. Then he raises the cleaver from behind him 
and brings it down forcefully onto the meat. In that process, the 
butcher lowers the cleaver in front ofhim and behind him and raises 
the cleaver both in front of him and behind him. Each of the four 
baraitot addresses a different stage of the process. Here, the baraita 
that says he is liable if he unintentionally murders a person in front 
of him and exempt if he unintentionally murders a person behind 
him, is referring to a case where the butcher swings the cleaver 
with a downward motion in front of him™ and an upward 
motion behind him. There, the baraita that says he is exempt 
if he unintentionally murders a person in front of him and liable if 
he unintentionally murders a person behind him, is referring to a 
case where the butcher swings the cleaver with an upward motion 
in front of him and a downward motion behind him. 


In addition, here, the baraita where he is liable in both instances, 
is referring to a case where the butcher swings the cleaver with a 
downward motion both in front of him and behind him. There, 
the baraita where he is exempt in both instances, is referring to a 
case where the butcher swings the cleaver with an upward motion 
both in front of him and behind him. The two phrases that consti- 
tute the principle in the mishna teach that the determining factor is 
whether the motion is upward or downward, not whether it is in 
front of him or behind him. This is Rabbi Yohanan’s reply to the 
objection of Rabbi Abbahu. 


The Gemara suggests: Let us say that Rabbi Abbahu’s dilemma with 
regard to unintentional murder committed by one climbing a ladder 
is the subject of a dispute between tanna’im: If one was ascending 
a ladder and its rung was displaced from beneath him, it is taught 
in one baraita that he is liable, and it is taught in another baraita 
that he is exempt. What, is it not that the tanna’im disagree with 
regard to this, as one Sage holds: It is unintentional murder in a 
downward motion, and therefore he is liable, and one Sage holds: 
It is unintentional murder in an upward motion, and therefore he 
is exempt? 
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The Gemara rejects that parallel: No, that is not the point of conten- 
tion, as everyone agrees that it is an upward motion, and there is no 


dispute between the Sages in the baraitot. Nevertheless, the apparent 
contradiction between them is not difficult, as here, in the baraita 
that rules him liable, the reference is to payment of damages," as with 
regard to one’s liability to pay damages, there is no difference between 
upward and downward motions, or between intentional and unwitting 
damage; and there, in the baraita that rules him exempt, the reference 
is to exile, from which one who murders unintentionally in an upward 
motion is exempt by Torah edict. 
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If you wish, say instead that in both this baraita and that baraita the 
reference is to exile, and it is not difficult, as this baraita, where 
the ruling is that he is liable, is referring to a case where the rung of 
the ladder was worm infested and he should have been cautious 


before stepping on it, and that baraita, where the ruling is that he is 
exempt, is referring to a case where the rung was not worm infested, 
as in that case it is murder due to circumstances beyond his control, 
as he could not have anticipated that the rung would be displaced. 
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And if you wish, say that in both this baraita and that baraita the refer- 
ence is to a rung that was not worm infested, and it is not difficult, 
as this baraita, where the ruling is that he is exempt, is referring to a 
case where the rung was tightly inserted into the ladder, and therefore 


he could not have foreseen that it would be displaced, and that baraita, 
where the ruling is that he is liable, is referring to a case where the 
rung was not tightly inserted" and he should have anticipated its 


displacement. 
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If the blade of hatch displaced 
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from its handle," and it flew through the air 


and killed a person, Rabbi Yehuda HaNasi says: He is not exiled, 
and the Rabbis say: He is exiled. If part of a tree that is being split’ 
flew through the air and killed a person, Rabbi Yehuda HaNasi says: 


The murderer is exiled, and the Rabbis say: He is not exiled. 
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G E M ARA It is taught in a baraita that Rabbi Yehuda 

HaNasi said to the Rabbis: Is it stated in the 
verse: And the blade displaces from its wood handle? But isn’t it 
stated: “And the blade displaces from the wood” (Deuteronomy 19:5), 
indicating that it is a wood chip from the tree that causes the death of 
the person? And furthermore: Etz is stated below: “And the blade 
displaces from the etz, and etz is stated above, earlier in the same 


verse: “And his hand wields the ax to cut down the etz” Just as the 
term etz stated above is referring to wood from the tree that is being 
split, so too, the term etz stated below is referring to wood from the 
tree that is being split, not to the wood of the ax handle. 


Here the reference is to payment of damages - pers JX2: 
In the case of one who was ascending a ladder and a rung was 
displaced from beneath him and caused damage, if the rung 
was not tightly fitted and sturdy he is liable to pay damages, 
provided that it took place in the domain of the victim of the 
damage. If the rung was tightly fitted and sturdy and was displaced 
or became worm infested he is exempt, as that is considered an 
act of God. The Maggid Mishne writes that the Rambam had a 
variant reading of the Gemara: And if you wish, say instead that 
in both this baraita and that baraita the reference is to damage 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:4; Shulhan Arukh, 
Hoshen Mishpat 378:3). 


HALAKHA 


If the blade was displaced from its handle - inpa bran vaw: 
If the blade was displaced from its handle and killed a person, 
the one wielding the ax is liable to be exiled, in accordance with 
the opinion of the Rabbis (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 6:15). 


Part of a tree that is being split - ypaman yyy p: If the blade 
was displaced by the force of the ax striking the tree and killed 
someone, the wielder of the ax is not liable to be exiled, as this 
is a force generated by the strength of his action, and it is like an 
action performed due to circumstances beyond his control, in 
accordance with the opinion of Rabbis, according to Rabbeinu 
Hananel’s explanation of the mishna and Gemara (Rambam Sefer 
Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 6:15). 


NOTES 


Where the rung was not tightly inserted — xa 
pam: Rashi explains that the two answers concern- 
ing the stability of the rung distinguish between a 
case that is considered an upward motion, in which 
case one is exempt, and one that is considered a 
downward motion, in which case one is liable. Rashi 
explains that if the rung was worm infested or loose it 
was already sagging when he stepped on it; therefore, 
it is classified as a downward motion. If the rung was 
not worm infested and tightly inserted it is classified 
as an upward motion (see Rabbeinu Hananel and 
Ramban). 


If the blade was displaced from its handle - vaw 
inpa bran: Rabbeinu Hananel explains that accord- 
ing to Rabbi Yehuda HaNasi, the fact that the blade 
was displaced from its handle indicates that it was 
loosely attached; therefore, the action borders on the 
intentional. Others maintain that the displacement of 
the blade from its handle could not be anticipated, 
and therefore his action is due to circumstances 
beyond his control (Rabbeinu Yehonatan of Lunel; 
Rid). 


Part of a tree that is being split - ypaman yyy pra: 
Rashi explains that in the process of the tree's being 
chopped down part of the tree broke off and flew 
through the air and killed someone. According to the 
Rambam, this is a case where the blade was displaced 
by the force of the ax striking the tree (see Jerusalem 
Talmud). Rabbeinu Hananel cites both explanations. 
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BACKGROUND 


Excerpt from the Leningrad Codex, with defective and plene spellings 


Perek II 
Daf8 Amuda 


HALAKHA 


One who cast a clod onto a palm tree — KD'S KIWI JK 
Kopt: If one cast a stone at a palm tree in order to cause 
dates to fall, and they fell upon a child and killed him, the one 
who cast the stone is exempt from exile, as that is merely a 
force generated by the force of his action, in accordance with 
the statement of Rav Pappa (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 6:15). 
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Rav Hiyya bar Ashi says that Rav says: And both of them, Rabbi 

Yehuda HaNasi and the Rabbis, interpreted one verse to arrive at 
their rulings. The verse states: “And the blade displaces [venashal] 

from the wood.” Rabbi Yehuda HaNasi holds: The tradition of 
the manner in which the verses in the Torah are written is authori- 
tative, and one derives halakhot based on the manner in which the 

words are written, not on the manner in which they are vocalized. 
And it is written venishel, a transitive verb, indicating that the blade 

displaced wood chips from the tree. And the Rabbis maintain: 

The vocalization of the Torah is authoritative,’ and we read the 

term as venashal, an intransitive verb indicating that the blade is 

displaced from its wooden handle and kills a person. 


The Gemara asks: And does Rabbi Yehuda HaNasi hold that the 
tradition of the manner in which the verses in the Torah are written 
is authoritative? 


The tradition is authoritative. . 


.the vocalization is authorita- 


BACKGROUND 
of the manner in which the verses in the Torah are written is 


tive — xpa? oy vw... ox w»: The written form of the 
Torah as it appears in Torah scrolls lacks vowels. All Hebrew 
letters are consonants, but several letters occasionally serve as 
matres lectionis, the Latin term whose literal meaning is moth- 
ers of reading. When used in this manner, these letters, alef, heh, 
vav, and yod, are not pronounced at all but indicate the correct 
pronunciation of the words in which they appear. A word can 
thereby be written defective, without these additional letters, 
or plene, with them. Some Sages maintain that the tradition 


authoritative, and one derives halakhot based on the spelling 
of the words. By contrast, others hold that the vocalization of 
the Torah is authoritative, meaning that one derives halakhot 
based on the pronunciation of the words, although it diverges 
from the spelling. This dispute applies only when the written 
and vocalized texts of the Torah are entirely different. If it is 
possible to reconcile the two readings, as is the case here, this 
is certainly preferable. 
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But doesn’t Rav Yitzhak, son of Rabbi Yosef, say that Rabbi 
Yohanan says: Rabbi Yehuda HaNasi, and Rabbi Yehuda ben 
Roetz, and Beit Shammai, and Rabbi Shimon, and Rabbi Akiva 
all hold that the vocalization of the Torah is authoritative, not 
the manner in which it is written? How can Rav Hiyya bar Ashi 
ascribe Rabbi Yehuda HaNasi’s ruling to the contrary opinion? The 
Gemara answers: That is the reason that Rabbi Yehuda HaNasi 
said to the Rabbis: And furthermore. Rabbi Yehuda HaNasi said 
to them: If the tradition of the manner in which the verses in the 
Torah are written is authoritative, that supports my interpretation 
of the verse; if not, there is an additional proof. 


Rav Pappa said: In the case of one who cast a clod of earth onto 
a palm tree," and he severed dates from the tree, and the dates 
went upona person and killed him, we have arrived at the dispute 
between Rabbi Yehuda HaNasi and the Rabbis in a case where 
one was splitting wood and a wood chip flew through the air and 
killed a person In that case, Rabbi Yehuda HaNasi deems him liable 
to be exiled, and the Rabbis deem him exempt from exile. The 
Gemara asks: Isnt that obvious? The cases are identical. What 
novel element is Rav Pappa introducing? The Gemara answers: The 
parallel between the cases drawn by Rav Pappa is necessary. Lest 
you Say that these severed dates were not propelled by the force of 
his action but are like an item propelled by a force generated by 
the force of his action, and even Rabbi Yehuda HaNasi would 
concede that in that case he is exempt from exile, Rav Pappa 
teaches us that the dates are considered to have been severed by 
the force of his action. 
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The Gemara asks: But according to Rabbi Yehuda HaNasi, 
how can you find circumstances of a force generated by the 
force of his action where he would be exempt from exile? The 
Gemara answers: It can be found in a case where one cast a 
clod of earth and it struck a branch of the palm tree, and the 
branch, propelled by the clod, proceeded to strike a cluster of 
dates [likhevasa]' and severed the dates from the branch they 
were on and the dates proceeded to kill a person. 


MI S H N A One who threw a stone into the public 


domain and killed a person is exiled. 
Rabbi Eliezer ben Ya’akov says: If after the stone left his 
hand" the other person placed his head out into the public 
domain and received a blow from the stone, he is exempt, as 
when he cast the stone into the public domain there was no 
one there. 


In the case of one who threw the stone into his courtyard" 
and killed a person, if the victim had permission to enter into 
there, the murderer is exiled, but ifnot, he is not exiled, as it is 
stated with regard to the cities of refuge: “And as one who goes 
with his neighbor into the forest” (Deuteronomy 19:5), from 
which it is derived: Just as with regard to a forest, the victim 
and the assailant both have equal permission to enter there, so 
too, with regard to all places that the victim and the assailant 
have permission to enter there, the killer is liable. This 
serves to exclude the courtyard of the homeowner, where the 
victim and the assailant do not both have permission to enter 
there. Since the victim had no right to enter his courtyard, the 
unintentional murderer is exempt from exile. 


Abba Shaul says: Another halakha can be derived from that 
verse: Just as the cutting of wood that is mentioned in the verse 
is optional, so too, all those liable to be exiled are examples 
of cases where the unintentional murderer was engaged in an 
activity that is optional. This serves to exclude a father who 
strikes his son,"’ and a teacher who oppresses his student, and 
an agent of the court" deputized to flog transgressors. If, in the 
course of performing the mitzva with which they are charged, 
they unintentionally murdered the son, the student, or the 


person being flogged, respectively, they are exempt. 
The mishna teaches: One who threw a 


GE MA stone into the public domain and killed 


a person is exiled. The Gemara asks: If he threw the stone into 
the public domain, why is he exiled? He is an intentional 
murderer." He knows that there are generally people in the public 
domain and is aware that he is likely to harm someone with 
the stone. Rav Shmuel bar Yitzhak says: The reference in the 
mishna is not to one who threw a stone for no reason; rather, 
it is a case where one is demolishing his wall, and one of 
the stones struck a person. The Gemara counters: That too is 
intentional, as he should have examined the other side of the 
wall to determine if there was anyone there. The Gemara answers: 
It is a case where one is demolishing his wall at night, when 
passersby are scarce. The Gemara asks: At night too he is 
required to examine the other side of the wall to determine if 
there is anyone there, as although it is uncommon, people are 
apt to walk through a public domain at all hours. 


A father who strikes his son — ia ny naan Ax: The Rambam 
notes that this applies only to a father who unintentionally 
killed his son in the course of imposing necessary discipline. 


Otherwise, his status is like that of any 
another. 


NOTES 
Agent of the court - p1 ma mw: Rashi and Rabbeinu Yeho- 
natan of Lunel explain that the reference is to an agent of the 
court administering forty lashes, in the course of which he 
kills the person being flogged. The Rambam explains that 
the reference here is to an agent of the court dispatched to 
enforce the ruling of the court or ensure that one who was 
summoned appears in court, and the agent strikes the person 
in the course of executing his mission. 


person who strikes 


LANGUAGE 
Cluster of dates [kevasa] - xpx33: This Aramaic word is simi- 
lar to, and is perhaps derived from, the Arabic 4wLS, kibāsah, 
meaning a palm branch. 


mi F d « & 


Remnants of dates and pits found at Qumran in the Judean Desert 


HALAKHA 
If after the stone left his hand, etc. — 1314797 JANT TNS! OX: 
If one threw a stone, and after it left his handa person placed his 
head out and the stone struck him and he died, the person who 
threw the stone is exempt from exile, in accordance with the 
statement of Rabbi Eliezer ben Ya'akov (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 6:9). 


Threw the stone into his courtyard — ind JANT ON pY: 
In a case where one threw a stone into his own courtyard 
and killed another, if that other person had permission to 
be in the courtyard, the one who threw the stone is liable to 
be exiled; if not, he is exempt (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 6:11). 


A father who strikes his son, etc. — ^3) {24 Mite 7327 2X: If a 
father struck a son who refused to study Torah, general wisdom, 
or a profession, and he unintentionally killed him; or if a rabbi 
disciplined his recalcitrant student and unintentionally killed 
him; or if an agent of the court struck a person who was sum- 
moned to the court and failed to appear and unintentionally 
killed him, each is exempt from exile, as the killing took place 
in the course of the performance of a mitzva. The Ra‘avad dis- 
agrees with the Rambam with regard to an agent of the court, 
and he holds that the exemption applies only to an agent of the 
court who flogged a person with more lashes than the court 
assessed that he could bear (Rambam Sefer Nezikin, Hilkhot 
Rotze'ah UShmirat HaNefesh 5:5-6 and Migdal Oz there). 


Into the public domain he is an intentional murderer - mwy 
8177-119 DDT: With regard to one who throws a stone into the 
public domain, or one who demolishes a wall and its stones 
fall into a public domain and kill a person, it is an action that 
borders on the intentional and he is not exiled to a city of refuge 
whether he did so by day or night. He is guilty of negligence, as 
he should have looked to ensure that there was no one nearby 
when throwing the stone or demolishing the wall (Rambam 
Sefer Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 6:6). 


t’Ap1):MAKKOT:PEREKII-8A §1 
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BACKGROUND 


Scrap heap — 75W: The scrap heap mentioned refers to a 
place off the beaten path where people would throw scrap 
items and other objects no longer in use. Sometimes the 
scrap heap was located in a private domain, although others 
would discard their items there; at other times it was located 
in the public domain. As it was off the beaten path, the scrap 
heap would be used as a bathroom. Some scrap heaps 
were obscured from the view of passersby, and they were 
utilized as a bathroom both during the day and at night. 
Others were not sufficiently obscured for use during the 
day or were located in a place where people congregated 
during the day, and were used as a bathroom only at night. 


HALAKHA 


One demolishes his wall into a scrap heap — inp anipa 
maw: With regard to one who demolishes his wall into a 
scrap heap at night, if it is frequented by the multitudes, his 
action borders on the intentional and he is not exiled to a 
city of refuge. If it is not frequented by the multitudes, he is 
victim of circumstances beyond his control and is exempt 
from exile (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 6:7). 


That is utilized for people to defecate there at night — 
mya mag) mawy: If one demolished his wall by day into 

a scrap heap where people defecate at night but not by 

day, and a person happened to be there and was struck by 

a stone from the wall and died, the one who demolished 

the wall is exiled. If the victim came and sat there after the 

stone was dislodged from the wall, he is exempt, in accor- 
dance with the statement of Rabbi Eliezer ben Ya'akov in the 

mishna (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 6:8 and Kesef Mishne there). 


That he may not sell in a distant place — pinta 7131» Kow: 
If one sold his ancestral field and retained possession of 
other fields, and he then sold those fields in order to 
finance the reacquisition of the field he sold, the buyer 
who purchased the field is not required to sell it back to 
him (Rambam Sefer Zera‘im, Hilkhot Shemitta VeYovel 11:17). 


NOTES 


To exclude one who sells a field that was found in his 
possession that he may not sell, etc. — xow nyg bp 
"31 Tiana: The reference here is to one who sold his ancestral 
field and later obtained the means to redeem it. In that case, 
the buyer cannot prevent his reacquisition of the field. The 
halakha derived from this verse is that if the prior owner 
seeks to finance that reacquisition by selling a field that had 
been in his possession when he sold the field in question, 
the buyer is not required to acquiesce to his demand but 
may choose to retain the field until the Jubilee Year. 
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The Gemara answers: The reference in the mishna is to a case 
where one demolishes his wall into a scrap heap,’ where there 
is no reasonable expectation to find anyone there, as it is located 
out of the way. The Gemara asks: What are the circumstances of 
this scrap heap? If it is frequented by the multitudes because it 
is utilized as a bathroom, he is negligent; if it is not frequented 
by the multitudes, although it is a public domain in the sense that 
it is not private property, he is a victim of circumstances beyond 
his control, as there was no reason to consider the possibility that 
someone was there." 


Rav Pappa said: It is necessary to state this halakha only in the 
case of a scrap heap that is utilized for people to defecate there 
at night" but is not utilized for people to defecate there during 
the day, but it happens on occasion that one will sit there and 
defecate during the day. One who demolishes his wall into the 
scrap heap during the day is neither negligent, as the scrap 
heap is not utilized for people to defecate there during the 
day, nor is he a victim of circumstances beyond his control, 
as it happens on occasion that one will sit there and defecate 
during the day, which he should have considered. Therefore, 
his status is that of an unintentional murderer who is liable to 
be exiled. 


§ The mishna teaches that Rabbi Eliezer ben Ya’akov says: If 
after the stone left his hand the other person placed his head out 
into the public domain and received a blow from the stone, he is 
exempt. The Gemara cites a related baraita. The Sages taught that 
itis written: “And the blade displaces from the wood and finds his 
neighbor and he dies” (Deuteronomy 19:5), from which it is 
inferred: “And finds”; this serves to exclude one who presents 
himself and is thereby killed by the stone. From here Rabbi 
Eliezer ben Ya’akov says: If after the stone left his hand the 
other person placed his head out into the public domain and 
received a blow from the stone, the murderer is exempt. 


The Gemara asks: Is that to say that the term “and finds” indi- 
cates an item that was there initially, prior to the incident in 
question? And the Gemara raises a contradiction from that 
which is written with regard to one who seeks to redeem an 
ancestral field that he sold: “And he acquires the means and finds 
sufficient funds for his redemption” (Leviticus 25:26). The term 


“and finds” serves to exclude one who, in order to accrue funds 


to redeem his field, sells a field that was found in his possession 
when he originally sold the field. It means that he may not sell" 
land that he owns in a distant place and redeem land that he 
owns in a proximate place, or sell a low-quality tract of land 
and redeem with the funds accrued from that sale high-quality 
land. One may not exploit his right to redeem his land for his 
own advantage. This baraita indicates that the term “and finds” 
indicates an item that was not there at the time but presents 
itself later. 


Rava said: This is not difficult, as here, with regard to exile, the 
term is interpreted in keeping with the context of the verse, and 
there, with regard to the redemption of land, the term is inter- 
preted in keeping with the context of the verse. There, the term 
is interpreted in keeping with the context of the verse. The 
term “and finds” is similar to the phrase that precedes it: “And 
he acquires the means.” Just as the meaning of the phrase “he 
acquires the means” is that he acquires the means from now, as 
had he possessed the means beforehand he would not have sold 
his ancestral field at all, so too, the meaning of the term “and finds” 
is also that he finds sufficient funds from now and no earlier. Here, 
with regard to exile, the term is interpreted in keeping with the 
context of the verse, as the term “and finds” is similar to a forest: 
Just as a forest is an entity that is there initially, so too, the term 


“and finds” also is referring to an entity that is there initially. 
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§ The mishna teaches: One who throws a stone, etc. Abba Shaul 

derives from the verse: “And as when one goes with his neighbor 

into the forest” (Deuteronomy 19:5): Just as the cutting of wood 

mentioned in the verse is optional, so too, all those liable to be 

exiled are in cases where the unintentional murderer was engaged 

in an activity that is optional. One of the Sages said to Rava: From 

where do you know that the derivation is from the cutting of wood 

for a purpose that is optional? Perhaps the derivation is from the 

cutting of wood for the purpose of building a sukka or from cut- 
ting wood for the arrangement of wood on the altar, both of which 

are obligatory, since they are mitzvot, and even so the Merciful 

One states: Let him be exiled. Rava said to him: Since if one 

found wood already cut he does not cut other wood, as in that case 

it is not a mitzva to cut, now, when there is no wood cut as well, 
although he is cutting wood to facilitate fulfillment of a mitzva, the 

act of cutting the wood itself is not a mitzva. 


Ravina raised an objection to the opinion of Rava from clause 
of the mishna that states that the example of the forest serves to 
exclude a father who strikes his son, and a teacher who oppresses 
his student, and an agent of the court. Let us say with regard to a 
father who strikes his son: Since if the son was learned, it is not a 
mitzva to strike him, now, in a case where the son is not learned 
and the father strikes him to facilitate his education too, it is nota 
mitzva, and therefore he should be exiled. Rava replied: There, 
even though the son is learned, it is a mitzva to strike him from 
time to time, as it is written: “Chastise your son, and he will give 
you rest; and he will give delight to your soul” (Proverbs 29:17). 


Rava then said: That which I said is nothing, as there is a different 
proof that the verse is not referring to cutting wood in fulfillment 
of a mitzva. It is written: “And as when one [veasher] goes with his 
neighbor into the forest.” Based on the term asher, which indicates 
that the entering into the forest may or may not occur, what is the 
nature of the forest mentioned in the verse? It is a place where if 
one wants to, he enters the forest, and if one wants to, he does not 
enter. And if it enters your mind that the verse is referring to one 
who cuts wood to fulfill a mitzva, would it suffice if he did not 
enter the forest? He must enter the forest to fulfill the mitzva. 


Rav Adda bar Ahava said to Rava: Is it so that wherever the term 
asher is written in the Torah it is a case where if he wants to he does 

so, and it is not referring to a mitzva or an obligation? If that is so, 
that which is written: “And a man who [asher] becomes impure 

and does not purify himself, and that soul shall be excised ...as he 

has impurified the Sanctuary of God” (Numbers 19:20), can be 

referring only to a case where if he wants to he becomes impure, 
and if he wants to, he does not become impure. But in the case of 
a corpse with no one to bury it [met mitzva], where it would not 
suffice for him not to become impure in the process of burying it, 
would you say: So too, he is exempt from the punishment of karet 
ifhe enters the Temple in a state of impurity? 


Rava replied: There it is different, as the verse states with regard 
to one impure with impurity imparted by a corpse: 


-Dipa ban -”mp ab” “He shall be impure” (Numbers 19:13), indicating that the same 


halakhot apply in any case, unrelated to the manner in which he 
became impure. 
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NOTES 


One who immersed that day...one who has not yet 
brought an atonement offering — 7B1mM/2...01 bap 
wna: One who immersed that day is one whose 
process of purification is completed only after sunset. 
With regard to one who has not yet brought an atone- 
ment offering, there are four types of impurity from 
which the purification process is not complete until 
the atonement offering is sacrificed on the eighth day, 
the day after immersion on the seventh day: A zav, a 
zava, a woman after childbirth, and a leper. Although 
it is permitted for them to partake of teruma after 
immersion on the seventh day and sunset, they may 
not partake of sacrificial food until they sacrifice their 
atonement offerings. 


Does not need to state, etc. -^9 m2 ‘Py inns: Rabbi 
Akiva holds that although this verse is written in the 
context of Shabbat, the reference is to the Sabbatical 
Year, as it was already derived that it is prohibited to 
perform labor on Shabbat, and there is no reason for 
the Torah to specify plowing and reaping. 
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HALAKHA 


The Gemara challenges: He requires that verse for a different deri- 
vation, as that which is taught in a baraita: The phrase “He shall 
be impure” serves to include one who immersed that day and 
whose purification process will be completed at nightfall. If he 
enters the Temple before nightfall, he is also liable to receive karet. 
The phrase later in that verse: “His impurity is upon him,” serves 
to include one who has not yet brought an atonement offering 
to complete the purification process, e.g., a leper or a zav. Rava said 
to Ravina: I said that the halakha that one rendered impure by a 
met mitzva is liable to receive karet is derived from the extraneous 
term “yet,” in the phrase later in that same verse: “His impurity is 
yet upon him,” which indicates that one is liable for entering the 
Temple in a state of impurity regardless of the manner in which he 
became impure. That is one version of the discussion. 


Some teach this exchange with regard to this baraita: “In plowing 
and in harvest you shall rest” (Exodus 34:21). Rabbi Akiva says: 
This verse is referring to the Sabbatical Year. The Torah does not 
need to state’ the prohibition against plowing during the Sabbati- 
cal Year or harvesting during the Sabbatical Year, as it is already 
stated: “You shall neither sow your field, nor prune your vine- 
yard” (Leviticus 25:4). What, then, is derived from this verse? 
Rather, it is derived that even plowing on the eve of the Sabbatical 
Year," which facilitates growth of crops when the Sabbatical Year 
enters, and the harvest of crops that grew during the Sabbatical 
Year, which emerged and were reaped after the conclusion of the 
Sabbatical Year," are prohibited. 


Rabbi Yishmael says: This verse in Exodus is not referring to the 
Sabbatical Year; rather, the reference is to plowing and harvesting 
on Shabbat. Just as plowing is optional, as there is no case where 
there is a mitzva to plow per se, so too, the harvesting mentioned 
in the verse is optional. This serves to exclude from the prohibition 
the harvesting of barley for the omer offering," which is a mitzva, 
and is therefore permitted on Shabbat. 


One of the Sages said to Rava: From where does Rabbi Yishmael 
ascertain that the plowing mentioned in the verse is referring to 
plowing that is optional? Perhaps the reference is to plowing a 
field to grow barley for use in the omer offering, which is a mitzva, 
and even so the Merciful One states: “You shall rest.” Rava said 
to him: Since if one found the field already plowed, he need not 
plow the field but he may directly proceed to sow the barley in the 
plowed field, clearly, even if one plows a field to facilitate fulfillment 
of a mitzva, plowing is not a mitzva per se. 


One who immersed that day...one who has not yet brought 
an atonement offering — DVS DIN... Tav: One who 
immersed that day may not enter the women’s courtyard in 
the Temple until sunset. After sunset, even if he has not yet 
brought an atonement offering, he may enter the women’s 
courtyard. Even for the one lacking atonement it is prohibited 
to enter the Israelite courtyard. If they entered, they are liable to 
receive lashes for rebelliousness by rabbinic law. Only one who 
is required to immerse by Torah law is liable to be punished with 
karet for entering the Temple, even after immersing that day. He 


is liable to receive karet only if he enters the Israelite courtyard. 


If one who has not yet brought an atonement offering entered 
the Temple, even if he enters the Israelite courtyard, he is not 
liable to receive karet. The Ra'avad disagrees; he asserts that it is 
evident from the Josefta that one who has not yet brought an 
atonement offering is also liable to receive karet if he enters the 
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Israelite courtyard (Rambam Sefer Avoda, Hilkhot Biat HaMikdash 
3:6, 7, 9, 13-14, and Kesef Mishne there). 


Plowing on the eve of the Sabbatical Year - a bw vn 
mwa: There is a halakha transmitted to Moses from Sinai that 
it is prohibited to work the land thirty days before the start of 


the Sabbatical Year. Even today when observance of the Sab- 


batical Year is by rabbinic law according to the Rambam, it is 
forbidden to plant, graft, and layer trees immediately before the 
Sabbatical Year. Any tree planted within forty-four days of the 
beginning of the Sabbatical Year must be uprooted (Rambam 
Sefer Zera'im, Hilkhot Shemitta VeYovel 3:1, 11). 


Harvest of crops that grew during the Sabbatical Year which 
emerged after the conclusion of the Sabbatical Year - vx? 
myaw nevind syw mya bw: The status of the produce of 
the Sabbatical Year that reached the stage of development 


before the beginning of the eighth year that would render 
one obligated to tithe that produce, were it to be one of the 
other six years of the Sabbatical cycle, is that of Sabbatical Year 
produce in every sense, even though it was not harvested dur- 
ing the Sabbatical year (Rambam Sefer Zeraim, Hilkhot Shemitta 
VeYovel 4:9, 13). 


Harvesting of barley for the omer offering - waiya VYP: 
There is a mitzva to harvest the omer on the night of the 
sixteenth of Nisan, whether that occurs during the week 
or on Shabbat. Although there is a mitzva by Torah law to 
harvest the barley from the new crop that is still attached to 
the ground for the sake of the omer, if there is no standing 
barley to be found, one may bring the omer from barley that 
was already harvested (Rambam Sefer Avoda, Hilkhot Temidin 
UMusafin 7:6, 8). 
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Ravina raised an objection to the opinion of Rava from the clause 
of the mishna that states that the example of the forest serves to 
exclude a father who strikes his son, and a teacher who oppresses 
his student, and an agent of the court. And according to your opin- 
ion, why are a father who strikes his son and a teacher who oppresses 
his student excluded from exile? Let us say with regard to a father 
who strikes his son: Since if the son was learned, it is not a mitzva 
to strike him, now, ina case where the son is not learned and he strikes 
him to facilitate his education too, it is not a mitzva, and therefore 
he should be exiled. Rava replied: There, even if the son is learned, 
the father is performing a mitzva by striking him from time to time, 
as it is written: “Chastise your son, and he will give you rest; and 
he will give delight to your soul” (Proverbs 29:17). 


Rava then said: That which I said is nothing, as there is a different 
proof that the verse is not referring to plowing that is a mitzva. Based 
on the juxtaposition of the two, it is derived that harvesting is similar 
to plowing: Just as in the case of plowing, if one found the field 
already plowed, he need not plow, as there is no case where there is 
a mitzva to plow per se, so too with regard to harvesting as well, as 
if one found the barley already harvested, he need not harvest. And 
ifit enters your mind that the reference in the verse is to plowing and 
harvesting for the purpose of a mitzva, is it so that if one found the 
barley already harvested, he need not harvest? There is a mitzva to 
harvest and bring the barley for the omer offering. The prohibition 
in the verse applies only to harvesting that is optional. 


MI SHN A The father is exiled to a city of refuge due to 


his unintentional murder ofhis son." And the 
son is exiled due to his unintentional murder ofhis father. Everyone 
is exiled due to their unintentional murder of a Jew," and a Jew is 
exiled due to his unintentional murder of any of them, except for 
the unintentional murder of a gentile who resides in Eretz Yisrael 
and observes the seven Noahide mitzvot [ger toshav]." And a ger 
toshav is exiled only due to his unintentional murder of a ger toshav. 
G E M A The mishna teaches: The father is exiled to 
a city of refuge due to his unintentional mur- 
der of his son. The Gemara asks: But didn’t you say in the previous 
mishna: To exclude a father who strikes his son, who is not exiled? 
The Gemara answers: This mishna is referring to a son who is learned, 
and there is no mitzva to strike him; therefore, since the striking is 
optional, the father is exiled. The Gemara asks: But didn’t you say: 
Even if the son is learned, the father performs a mitzva by striking 
his son? The Gemara answers: This ruling of the mishna is stated with 
regard to a carpenter's apprentice [ bishevaleya].' Since the father is 
teaching his son carpentry, not Torah, there is no mitzva to strike him 
to spur him to study. 


The Gemara challenges: In the case of a carpenter’s apprentice, his 
father is teaching him a livelihood, which is also a mitzva. The 
Gemara answers: The reference is to a son who has already learned 
another craft, and since he is able to earn his livelihood there is no 
mitzva to teach him a second craft. 


§ The mishna teaches: And the sonis exiled due to his unintentional 
murder of his father. And the Gemara raises a contradiction from 
a baraita. It is written: “And a murderer shall flee there, one who 
strikes a person unintentionally” (Numbers 35:11), from which it 
is derived that one who strikes a person is exiled. This serves to 
exclude one who strikes his father, whose punishment for doing so 
intentionally is more severe than that of the standard intentional 
murderer, and therefore the son is not subject to exile. Rav Kahana 
said: This is not difficult; this baraita is in accordance with the 
opinion of Rabbi Shimon, and that mishna is in accordance with 
the opinion of the Rabbis. Rabbi Shimon and the Rabbis disagree 
(Sanhedrin 50a) whether a son who kills his father intentionally is 
executed by strangulation or by the sword. 


HALAKHA 


The father is exiled due to his son, etc. - mots axa 
3) a0 PD by: A son who unintentionally kills his 

father is exiled. Likewise, a father is exiled if he unin- 
tentionally kills his son not in the course of teaching 

him, or in the course of teaching him an additional 

trade not required by the son (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 5:5). 


Everyone is exiled due to a Jew, etc. - phia Son 
3) byw y by: If a Jew unintentionally killed a 
Canaanite slave or a ger toshav, he is exiled. A slave 
who unintentionally killed a Jew or a ger toshav, and 
a ger toshav who unintentionally killed a slave (see 
Kesef Mishne) or another ger toshav are also exiled. If a 
ger toshav killed a Jew, even if he did so unintention- 
ally, he is executed. The Ra’avad disagrees with the 
Rambam with regard to a Jew who unintentionally 
killed a ger toshav, as from the mishna it is clear that 
he is not exiled. The KesefMishne states that there is a 
scribal error in the text of the Rambam. See, however, 
Tosefot Yom Tov, who justifies the Rambam’s opinion 
(Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 5:3). 


NOTES 


Except for a ger toshav — awin 332 yin: There is a 

variant reading of the mishna: Except for due to a 

ger toshav. Tosefot Yom Tov, preceded by early com- 
mentaries, explains the variant readings as the basis 
of a dispute between the Rambam and the Ra‘avad 

with regard to the halakha concerning exile and a ger 
toshav. According to the version: Except for due to a 

ger toshav, a Jew who kills a ger toshav is not liable to 
be exiled. Rashi explains the version that appears in 

the Gemara in that manner. According to the version: 
Except for a ger toshay, if a ger toshav unintentionally 
kills a Jew, he is executed, not exiled. All descendants 

of Noah are executed for unintentionally killing a 

Jew. If a ger toshav unintentionally killed another ger 
toshav or a Canaanite slave, he is exiled. One cannot 
conclude based on the mishna according to this 

version that a Jew who unintentionally kills a ger 
toshav is not exiled. The Rambam’s opinion is based 

on this second version (see ga). 


LANGUAGE 
Apprentice [shevaleya] - ww: This word is related 
to the Mandaic shevalya or ashvalya, the term for 
disciple in that Aramaic dialect. A variant reading 
of the text reads shavalya, spelled with a double 
vav, which is related to shavalya spelled with a beit, 
meaning one led by others. 
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HALAKHA 


To exclude one who inflicts a wound on his 
father - vaxa man meiy) vy: Although one 
who inflicts a wound on his father is liable to be 
executed, if he did so unintentionally he is not 
liable to be exiled (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 7:15). 


A slave and a Samaritan are exiled, etc. - tay 
>) mhia ma): One who kills a Canaanite slave inten- 
tionally i is executed. If he did so unintentionally 
he is exiled. The later commentaries explain that 
the Rambam omitted the halakha of a Samaritan 
because he is of the opinion that the status of a 
Samaritan is that of a gentile (Rambam Sefer Nezikin, 
Hilkhot Rotze'ah UShmirat HaNefesh 5:3). 


NOTES 


A slave and a Samaritan — m3) tay: People in 
these two categories are not considered Jews in 
every sense. The slave here is a Canaanite slave 
who immersed. He is not obligated to fulfill all the 
mitzvot that Jewish men are obligated to fulfill; 
rather, he is obligated to fulfill the mitzvot that 
Jewish women are obligated to fulfill. In addition, 
it is prohibited for him to marry a Jewish woman. 
There is a dispute between the Sages whether the 
conversion of the Samaritans, who were transferred 
o the kingdom of Israel after it was conquered by 
Sennacherib, was a bona fide conversion. In any 
event, even according to Rabbi Meir’s opinion that 
heir conversion was legitimate, they later devi- 
ated from the proper path and rejected the Oral 
Law. Therefore, their practice greatly deviates from 
normative halakha in several areas. 
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According to Rabbi Shimon, who says: Strangulation is more severe 
than execution by the sword, which is why a son who kills his father 
is liable to be executed by strangulation, one who commits the unwit- 
ting violation of a prohibition punishable by execution by the sword, 
i.e. intentional murder in general, is eligible for atonement by means 
of exile; one who commits the unwitting violation of a prohibition 
punishable by the more severe death of strangulation, i.e., intentional 
murder ofa parent, is not eligible for atonement by means of exile. 


By contrast, according to the Rabbis, who say: Execution by the 
sword is more severe than strangulation, which is why a son who 
kills his father is liable to be executed by strangulation, a son who 
unintentionally kills his father has performed an unwitting violation 
of a prohibition punishable by execution by the sword. And one 
who commits an unwitting violation of a prohibition punishable by 
execution by the sword, i.e., intentional murder in general, is eligible 
for atonement by means of exile. 


Rava says: That which was derived in the baraita that one who strikes 
a person is exiled, to exclude one who strikes his father, who is not 
exiled, is not referring to a son who unintentionally kills his father, 
as in that case the son is certainly exiled. Rather, it is to exclude one 
who inflicts a wound on his father" unwittingly. The novel element 
of this derivation is that it enters your mind to say: Since in a 
case where he wounded his father intentionally, he is liable to be 
executed like a murderer (see Exodus 21:15), ifhe did so unwittingly, 
let him also be exiled like an unintentional murderer. Therefore, 
this derivation teaches us that exile is administered specifically to an 
unintentional murderer, but it is not administered to the unwitting 
performer of any other transgression. 


§ The mishna teaches: Everyone is exiled due to their unintentional 
murder of a Jew, and a Jew is exiled due to his unintentional murder 
of any of them. The Gemara asks: Everyone is exiled due to their 
unintentional murder of a Jew: What case that was not already 
specified does this phrase serve to add? The Gemara answers: It serves 
to add a Canaanite slave and a Samaritan.’ The Gemara notes: We 
learn by inference from this mishna that which the Sages taught 
explicitly in a baraita: A Canaanite slave and a Samaritan are exiled" 
and flogged due to a Jew, and a Jew is exiled and flogged due to a 


Samaritan and a Canaanite slave. 


The Gemara analyzes the baraita: Granted, a slave and a Samaritan 
are exiled and flogged due to a Jew; either of them is exiled in a case 
where he killed a Jew unintentionally, and flogged in a case where 
he cursed the Jew, thereby violating a Torah prohibition. But with 
regard to the halakha that a Jew is exiled and flogged due to a Samari- 
tan, granted, the Jew is exiled in a case where he killed the Samaritan 
unintentionally, but the Jew is flogged for violating what prohibition? 
For cursing the Samaritan? Isn’t that prohibition derived from the 
verse: “And a leader in your people you may not curse” (Exodus 
22:27), from which it is inferred that the prohibition is in effect only 
with regard to one who performs an action characteristic of your 
people, who comports himself as an observant, God-fearing Jew? 
Even if the conversion of the Samaritans was valid, they regularly 
violate numerous prohibitions, and they do not comport themselves 
as observant Jews. 


Rather, Rav Aha bar Ya’akov said: This baraita is not referring to 
lashes administered for cursing; rather, one is flogged in a case where 
a Jew testified against a Samaritan and a Samaritan testified against a 
Jew and he was rendered a conspiring witness. The Gemara asks: 
Does that mean that in the corresponding situation with regard to a 
Canaanite slave, a slave is flogged in a case where he testified against 
a Jew and was rendered a conspiring witness? Is a slave eligible to 
give testimony? Rather, Rav Aha, son of Rav Ika, said: What are we 
dealing with here? The Jew is flogged due to a slave and a Samaritan, 
and the slave and the Samaritan are flogged due to the Jew in a case 
where one struck the other with a blow 
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that does not have the capacity to cause damage worth one peruta, 
as Rabbi Ami says that Rabbi Yohanan says: Although one who 
strikes another pays damages and is not flogged, if he struck him 
with a blow that does not have the capacity to cause damage worth 
one peruta," since there is no payment, he is flogged" for violating 
a Torah prohibition. The Gemara comments: And according to this 
opinion, contrary to those who hold that based on their virtual 
juxtaposition (see Exodus 21:15, 17) or on an analogy between them, 
the halakhot of striking and cursing are identical, we do not liken 
striking to cursing. Therefore, although one is flogged for cursing 
another only if the other comports himself as an observant, God- 
fearing Jew, one is liable for striking another even if the other was a 
sinner, e.g., a Samaritan. 


§ The mishna teaches: Everyone is exiled due to their unintentional 
murder of a Jew, and a Jew is exiled due to all of them, except for 
when it is due to a ger toshav." And a ger toshav is exiled due to 
his unintentional murder of a ger toshav. The Gemara comments: 
Apparently, one may conclude that a ger toshav is a gentile, and 
therefore he is not exiled when he unintentionally kills a Jew. Say 
the latter clause of the mishna: A ger toshav is exiled due to his 
unintentional murder of a ger toshav, indicating that his halakhic 
status is not that of a gentile, as gentiles are not liable to be exiled. 
There is an apparent contradiction between the two clauses in the 
mishna. Rav Kahana said: This is not difficult. Here, in the latter 
clause of the mishna, it is in the case of a ger toshav who killed" a 
ger toshav that he is exiled; there, in the first clause, it is in the case 
of a ger toshav who killed a Jew. In the case described in the first 
clause he is not exiled, as his halakhic status is not that of a Jew, 
for whom the sin of unintentional murder of a Jew can be atoned 
through exile. 


There are those who raised a contradiction between two verses. It 
is written: “For the children of Israel and for the stranger and for 
the resident [velatoshav] among them, shall these six cities be for 
refuge” (Numbers 35:15), indicating that a ger toshav is exiled. And 
it is written in a previous verse: “And the cities shall be for you for 
refuge” (Numbers 35:12), from which it is inferred: A refuge for you 
but not for a ger toshay, indicating that a ger toshav is not exiled. Rav 
Kahana said: This is not difficult. Here, the verse that indicates that 
they are not exiled is concerning a ger toshav who killed a Jew; 
there, the verse that indicates that they are exiled is concerning a 
ger toshav who killed a ger toshav. 


And the Gemara raises a contradiction to the halakha of the mishna 
from a baraita, which teaches: Therefore, a ger toshav and a gentile 
who killed a person are killed, even if they did so unintentionally. 
The Gemara infers based on the juxtaposition of a ger toshav and a 
gentile in the baraita: The tanna teaches the case of a ger toshav ina 
manner similar to the case of a gentile: Just as with regard to a 
gentile it is no different in a case where he killed one of his kind," 
a gentile, and it is no different in a case where he killed one not of 
his kind, a Jew, as in either case he is executed and is not exiled, so 
too, with regard to a ger toshav, it is no different in a case where he 
killed one of his kind, a ger toshav, and it is no different in a case 
where he killed one not of his kind, a Jew, as in either case he is 
executed and is not exiled. 


He is flogged - mpi: He is flogged for violating the Torah 
prohibition: “He shall not exceed, lest he exceed to strike him” 
(Deuteronomy 25:3). The terms “he shall not” and “lest” are both 


formulations that indicate a prohibition. 


NOTES 


HALAKHA 


A blow that does not have the capacity to cause damage 
worth one peruta — MBB MW Aa PRY AKDT: One who 
strikes another and causes damage worth less than one 
peruta is liable to receive lashes for violating a prohibition, 
because there is no payment to exempt him from lashes. 
Even if one strikes a Canaanite slave belonging to another 
(Rambam; Bah; Gra) and the blow causes damage worth 
less than one peruta he is flogged, because the slave is 
obligated in the fulfillment of certain mitzvot (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 5:3 and Sefer Shofetim, 
Hilkhot Sanhedrin 16:12 and Kesef Mishne there; Shulhan 
Arukh, Hoshen Mishpat 420:2). 


Ger toshav who killed — 37W awin 33: If a ger toshav 
unintentionally killed another ger toshav or a slave he is 
exiled. If he killed a Jew he is executed even if he did so 
unintentionally, as the halakhic status of a person is always 
that of one forewarned, in accordance with the statement 
of Rav Kahana (Rambam Sefer Nezikin, Hilkhot Rotze‘ah 
UShmirat HaNefesh 5:3—4). 


Where he killed one of his kind - man 53 Dupa: Ifa 
gentile unintentionally killed another gentile, although 
he is not executed, he is not admitted to a city of refuge. 
If the blood redeemer killed him, he is not liable to be 
executed (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 5:4 and Sefer Shofetim, Hilkhot Melakhim 10:1). 


Ger toshav - awin 73: A ger toshav, as opposed to a convert, 
who is a full-fledged member of the Jewish people, is a gentile 
who lives in Eretz Yisrael and has accepted upon himself to 
fulfill certain mitzvot. With regard to several areas of halakha, 
his status is somewhere between that of a Jew and that of a 


gentile. The precise mitzvot that a gentile must accept in order 
to be accorded ger toshav status is subject to a tannaitic dispute 
in tractate Avoda Zara (64b). Most authorities rule in accordance 
with the opinion of the Rabbis that a ger toshav is a gentile who 
accepts upon himself to fulfill the seven Noahide mitzvot. 
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HALAKHA 
Where the ger toshav says it is permitted - Wika 
sia: If one ger toshav killed another ger toshav based 
on his understanding that it is permitted to do so, his 
action borders on the intentional. Since it was his 
intention to kill, he is executed, in accordance with 
the statement of Rava (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 5:4). 
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Rav Hisda said: The contradiction between the mishna and the 
baraita is not difficult. Here, the mishna is referring to a case where 
he killed him in a downward motion; there, the baraita is referring 
to a case where he killed him in an upward motion. Rav Hisda 
elaborates: If one ger toshav killed another ger toshav ina downward 
motion, which is a case where if the perpetrator were a Jew, he 
would be exiled, the ger toshav also suffices with exile. But if the 
ger toshav killed his counterpart in an upward motion, which is a 
case where if the perpetrator were a Jew, he would be exempt from 
exile, the ger toshav is executed. 


Rava said to him: And is it not derived by means of an a fortiori 
inference’ to the contrary? If one unintentionally kills another in a 
downward motion, which is a case where if the perpetrator were a 
Jew, he would be exiled, the ger toshav also suffices with exile and 
nothing more, but if he killed in an upward motion, which is a case 
where if the perpetrator were a Jew, he would be exempt from exile, 
is he killed? 


Rather, Rava said: The case in the baraita where a ger toshav is killed 
rather than exiled is where the ger toshav who killed another ger 
toshav says that it is permitted" to kill the victim. Ifhe killed him 
unintentionally he is exiled, in accordance with the ruling in the 
mishna. Abaye said to him: One who says that it is permitted to 
kill the victim is a victim of circumstances beyond his control, as 
he was unaware of the prohibition. Why, then, should he be exe- 
cuted? Rava said to him: That is not a problem, as I say that with 
regard to one who says that it is permitted, since he intended to 
kill the other, his action borders on the intentional. 


The Gemara observes: And Rava and Rav Hisda follow their stan- 
dard line of reasoning, as is indicated by the fact that it was stated 
that they disagree in the case of a ger toshav who killed a person. If 
he thought he was killing an animal and it was discovered that it 
was a person, or if he thought he was killing a gentile and it was 
discovered that he was a ger toshav, Rava says he is liable to be 
executed, as with regard to one who says that it is permitted, his 
action borders on the intentional.’ Rav Hisda says he is exempt, 
as one who says that it is permitted to kill the victim is a victim of 
circumstances beyond his control. 


Rava raised an objection to the opinion of Rav Hisda from that 
which is written with regard to Abimelech, king of Gerar, who took 
Sarah, Abraham’s wife: “And God came to Abimelech in a dream of 
the night and said to him: You shall die for the woman you took, 
as she is aman’s wife” (Genesis 20:3). When Abimelech took Sarah 
he was under the impression that she was unmarried, as Abraham 
said that she was his sister. Despite the fact that Abimelech was one 
who says that it is permitted, he was liable to be executed for his 
action. What, is it not that he was liable to be executed at the hand 
of a court composed of people, indicating that one who says that it 
is permitted is liable? 


NOTES 


And is it not an a fortiori inference, etc. — 151 x17 WIM, bp wr: 
Rava is of the opinion that one who unintentionally kills in an 
upward motion has not performed a more severe transgression; 
on the contrary, one who kills unintentionally in an upward motion 


borders on being a victim of circumstances beyond his control. 


The Ritva explains that this is the basis of the dispute between 
Rav Hisda and Rava. Rav Hisda maintains that one who killed in an 
upward motion is not exiled because he performed a more severe 
transgression, and therefore the atonement provided by exile is 
insufficient. Rava holds that one who killed in an upward motion 
is not exiled because it is a less severe transgression. 


One who says that it is permitted borders on the intentional - 
vid iP TAWA MİX: This is not the typical case of one who says 

that it is permitted, just as in general the action of one who says 

that a prohibited action is permitted borders on the intentional, 
because it was his responsibility to educate himself to distinguish 

between permitted and prohibited actions, and therefore it was 

his negligence that led to his transgression. Nevertheless, here too, 
it was his negligence that caused the murder, as he should have 

determined whom he was killing (Rashi). The Ramban (7b) main- 
tains that this is a typical case of one who says that it is permitted 

with regard to these halakhot. 
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The Gemara rejects that conclusion: No, it means that he was liable 
to be executed at the hand of Heaven, but not by a court. The 
Gemara adds: The language of the verses is also precise in this 
regard, as it is written: “And I also prevented you from sinning 
against Me” (Genesis 20:6), indicating that it was a sin vis-a-vis 
God and was not in the jurisdiction of a court of men. 


The Gemara asks: And according to your reasoning that based on 
the formulation of the verse one concludes that it was a sin exclu- 
sively vis-a-vis God, where Joseph says to Potiphar’s wife: “And how 
can I perform this great evil, and sin to God” (Genesis 39:9), may 
one also infer that it was a sin vis-a-vis God and not vis-a-vis man? 
Joseph is referring to adultery, which is punishable by execution 
according to the Noahide laws as well. Rather, in that case it means 
that although he performed a sin vis-a-vis God, his judgment is 
given over to the ruling of man; here too, in the verse about Abi- 
melech, it can be explained that although he performed a sin vis-a- 
vis God, his judgment is given over to the ruling of man. There is 
no proof from this verse with regard to the status of one who says 
that it is permitted to perform a transgression. 


Abaye raised an objection to the opinion of Rava from the reply 
of Abimelech: “Will You even slay a righteous nation?” (Genesis 
20:4). God appears to accept Abimelech’s contention, as He did not 
respond by calling him wicked, indicating that one who says that it 
is permitted to perform a transgression is a victim of circumstances 
beyond his control. The Gemara rejects that understanding. There, 
the reason for the rejection of Abimelech’s contention is as they 
responded to him from Heaven: “And now, restore the man’s wife, 
as he is a prophet” (Genesis 20:7). 


This Gemara questions that response. Is it the wife of a prophet 
that is returned, and the wife of one who is not a prophet is not 
returned? 


Rather, the explanation is as Rabbi Shmuel bar Nahmani says, as 
Rabbi Shmuel bar Nahmani says that Rabbi Yonatan says: This 
is what God is saying to Abimelech: “And now, restore the man’s 
wife” (Genesis 20:7), in any case, whether or not he is a prophet. 
And as for that which you said: “Will You even slay a righteous 
nation? Didn’t he say to me: She is my sister” (Genesis 20:4-5), 
claiming that you are a victim of circumstances beyond your control 
and exempt from punishment, that is not a valid claim. He is a 
prophet and it is from you that he learned to conduct himself 
in that manner. With regard to a stranger [akhsenai] who comes 
to the city, one asks him about matters of eating and drinking, 
e.g., whether he is hungry or thirsty. Does one ask him: Is that 
your wife? Is that your sister? Abraham understood from this 
line of questioning that you are suspect with regard to abducting 
women, and thatis the reason that he introduced Sarah as his sister. 
Therefore, you are liable to be executed for her abduction. 


The Gemara comments: From here it is derived that a descendant 
of Noah, i.e., a gentile, is executed for a capital offense even if 
he says that it is permitted, as he should have learned" that it is 
prohibited and he did not learn. 


As he should have learned - Ti b maw: The Ritva explains 
that the halakha is that one who performs a transgression 
because he says it is permitted is liable. In this case, had Abra- 
ham deceived Abimelech, he would have been deemed a victim 


NOTES 


exempt. Since Abraham misled Abimelech in response to Abi- 
melech’s statement, it is as though Abraham said nothing, and 
Abimelech’s status is that of one who says that it is permitted to 
perform the transgression. 


of circumstances beyond his control and he would have been 


LANGUAGE 


Stranger [akhsenai] — !x33¥%: Apparently from the 
Greek £evia, xenia, which can mean the status of an 
alien, and strangeness. In this context the term appears 
to deviate from its standard meaning. 


HALAKHA 


As he should have learned — ah b maw: A descen- 
dant of Noah who unwittingly violated one of the 
mitzvot that he is obligated to observe is exempt from 
punishment, with the exception of unintentional mur- 
der, as in that case if the blood redeemer kills him, the 
blood redeemer is not executed. That is the case only 
if he performed the transgression without intent, e.g., 
if he engaged in intercourse with the wife of another 
man under the impression that she was his wife or 
a single woman. If he knew that she was the wife 
of another man but was under the impression that 
intercourse with her is permitted, his action borders 
on the intentional and he is liable to be executed, as it 
was incumbent upon him to learn the halakha and he 
failed to do so. The halakha is in accordance with the 
opinion of Rava, who holds that one who says that it is 
permitted to perform a transgression is liable, and the 
statement of Rabbi Shmuel bar Nahmani supports his 
ruling (Rambam Sefer Shofetim, Hilkhot Melakhim 10:1 
and Kesef Mishne there). 
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HALAKHA 
A blind person is not exiled - atts ix xr: A blind 
person who killed unintentionally is not exiled, as he 
borders on being a victim of circumstances beyond his 
control. The halakha is in accordance with the opinion of 
Rabbi Yehuda in his dispute with Rabbi Meir (Rambam 
Sefer Nezikin, Hilkhot Rotzeah UShmirat HaNefesh 6:14). 


The enemy of the victim is not exiled — i»x Kiwi 
mhia: One who unintentionally kills his enemy is not 
admitted to a city of refuge, as presumably his action 
borders on the intentional. As explained elsewhere 
(Sanhedrin 27b), an enemy in this context is anyone 
who did not speak to the other man for three days 
due to enmity (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 6:10). 
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MI S H N AS blind person who unintentionally mur- 


dered another is not exiled;” this is the 
statement of Rabbi Yehuda. Rabbi Meir says: He is exiled. The 
enemy of the victim is not exiled," as presumably it was not 
a completely unintentional act. Rabbi Yosei says: Not only is 
an enemy not exiled, but he is executed by the court, because 
his halakhic status is like that of one who is forewarned by wit- 
nesses not to perform the action, as presumably he performed the 
action intentionally. Rabbi Shimon says: There is an enemy 
who is exiled and there is an enemy who is not exiled. This 
is the principle: In any case where an observer could say he 
killed knowingly, where circumstances lead to the assumption 
that it was an intentional act, the enemy is not exiled, even if 
he claims that he acted unintentionally. And if it is clear that he 
killed unknowingly, as circumstances indicate that he acted 
unintentionally, he is exiled, even though the victim is his enemy. 


GEMAR 4r% the dispute in the mishna 
between Rabbi Yehuda and Rabbi Meir 
with regard to a blind person, the Sages taught: It is written 
that one is exiled to a city of refuge if he killed another “without 
seeing” (Numbers 35:23), indicating that the reference is to one 
who has the capacity to see. This serves to exclude a blind 
person; this is the statement of Rabbi Yehuda. Rabbi Meir says: 
On the contrary, the term “without seeing” serves to include 
a blind person. 


The Gemara elaborates: What is the reason for the opinion of 
Rabbi Yehuda? It is as it is written with regard to those who are 

exiled: “And as one who goes with his neighbor into the forest” 
(Deuteronomy 19:5), which is stated in general terms, applying 

even to a blind person. The phrase “without seeing” comes and 

excludes a blind person from this halakha. 


And Rabbi Meir interprets the verses differently: “Without see- 
ing” serves to exclude a blind person, and “without knowledge” 
(Deuteronomy 19:4) also serves to exclude a blind person. This 

is an example of a restrictive expression following a restrictive 

expression, and there is a hermeneutical principle that a restric- 
tive expression following a restrictive expression serves only to 

amplify the halakha and include additional cases. In this case, it 

includes a blind person in the halakhot of exile as well. 


The Gemara asks: And how does Rabbi Yehuda respond to that 
derivation? The Gemara answers that Rabbi Yehuda says that the 
phrase “without knowledge” comes to exclude one with intent, 
e.g., one who had intent to kill an animal and who killed a person, 
from the halakha of exile. Rabbi Yehuda interprets the two restric- 
tive expressions as excluding two unrelated cases from the halakha 
of exile, and therefore the principle of: A restrictive expression 
following a restrictive expression serves only to amplify, is not 
relevant in this case. 


§ The mishna teaches that Rabbi Yosei says: An enemy is exe- 
cuted because his halakhic status is like that of one who is fore- 
warned. The Gemara asks: But why is an enemy executed? The 
witness did not actually forewarn him, and courts administer 
corporal punishment only to a defendant who was forewarned. 
The Gemara answers: The mishna is in accordance with the opin- 
ion of Rabbi Yosei, son of Rabbi Yehuda, as it is taught in a 
baraita that Rabbi Yosei, son of Rabbi Yehuda, says: One who 
is devoted to the meticulous observance of mitzvot [haver] 
does not require forewarning for the court to administer corpo- 
ral punishment to him, because fundamentally the obligation to 
issue forewarning was established only to distinguish between 
unwitting and intentional actions. The presumptive status of a 
haver is that of one who knows the halakha; therefore, his action 
is presumed to have been intentional. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


ovat eae w ix yaw aY 
KHU W iY IT TON TWD NAN 
- pos PYA IPK KIW wy Dia 

yia wong - paws Abts 


inns Dd iy) sais YAW ILNA 
wp ten oyna vow ty Tia 
IDOWAN DWI NYP PDD PDD 


ITINI NT NIP XD PBI PDD) 
KÄVI NT) 


TST NT NDP N7 DRUAN DWI 
231 


wpa vw - pia yaad am 
PY wea prea rayay why) 
MAA DWI Wow ne” WX B22 
nan DWI why ne TY Taya 
why rman xy waya 
vayay wow VI xo oie YINIY 
Bop y ww row NIDA yA 
Mi AVY YIPw TY - Dn 

JIMS 


§ The mishna teaches that Rabbi Shimon says: There is an enemy 
who is exiled and there is an enemy who is not exiled. The Gemara 
adds: It is taught in a baraita: In what circumstances did Rabbi 
Shimon say that there is an enemy who is exiled and there is 
an enemy who is not exiled? He said that in a case where the 
rope snapped and the object attached to the rope fell and killed 
a person, he is exiled, as that appears to be an accident. But if an 
object was displaced from his hands, he is not exiled, as presumably 
he loosened his grip until it fell. 


The Gemara asks: But isn’t it taught in a baraita that Rabbi Shimon 
says: One is never exiled unless his trowel with which he was 
working was displaced from his hand? As Rabbi Shimon stated 
that halakha without distinguishing between friend and enemy, 
therefore, the apparent contradiction between a case where the 
rope snapped, according to the first baraita, and a case where 
the rope snapped, according to the second baraita, is difficult. 
And the apparent contradiction between a case where the object 
was displaced, according to the first baraita, and a case where the 
object was displaced, according to the second baraita, is difficult. 


The Gemara answers: The apparent contradiction between a case 
where the rope snapped according to the first baraita and a case 
where the rope snapped according to the second is not difficult. 
This case in the second baraita is referring to a friend of the victim, 
and presumably if the rope snapped it is considered a case of circum- 
stances beyond his control and he is exempt from exile, and that 
case in the first baraita is referring to an enemy of the victim. In that 
case, although the presumption is that the act was not intentional, 
due to his enmity toward the victim, it is also not assumed to be the 
result of circumstances that were completely beyond his control. 
Therefore, he is exiled. 


The apparent contradiction between a case where the object was 
displaced according to the first baraita and a case where the object 
was displaced according to the second baraita is not difficult, as 
this case in the first baraita is the opinion of Rabbi Yehuda HaNasi, 
who ruled in a mishna (7b) that if the blade of one’s ax was displaced 
from its handle and flew through the air and killed a person, he is 
exempt from exile, in accordance with the opinion of Rabbi Shimon, 
and that case in the second baraita is the opinion of the Rabbis," 
who rule that in that case, the person wielding the ax is exiled, in 
accordance with the opinion of Rabbi Shimon. 

To where are the unintentional murderers 


MIS HN exiled?" They are exiled to cities of refuge, 


to three cities that were in the east bank of the Jordan" and to 
three cities that were in the land of Canaan, i.e., Eretz Yisrael, as 
it is stated: “Three cities shall you give beyond the Jordan and 
three cities shall you give in the land of Canaan; they shall be 
cities of refuge” (Numbers 35:14). The mishna comments: Until the 
three cities of refuge that were in Eretz Yisrael were selected," an 
unintentional murderer would not be admitted to the three that 
were in the east bank of the Jordan, even though the latter three 
were already selected by Moses (see Deuteronomy 4:41), as it is 
stated: “Six cities of refuge shall they be” (Numbers 35:13), from 
which it is derived that they do not become cities of refuge until 
all six of them admit unintentional murderers as one. 


HALAKHA 


To where are the unintentional murderers exiled, etc. - Td Moses in the east bank of the Jordan, and three designated by 


3) pois: One who kills another unintentionally is exiled from his 
residence and goes to a city of refuge. There is a mitzva to send 
one who is exiled to one of these cities (Rambam Sefer Nezikin, 


Hilkhot Rotze‘ah UShmirat HaNefesh 5:1). 


To three cities that were in the east bank of the Jordan, etc. - 
“DTT Tayaw wow: There is a mitzva to designate cities of 
refuge. The cities of refuge total six cities, three designated by 


Joshua in Eretz Yisrael (Rambam Sefer Nezikin, Hilkhot Rotze‘ah 
UShmirat HaNefesh 8:1-2). 


Until the three cities of refuge that were in Eretz Yisrael were 
selected, etc. — ry bx» yya whw nna xbw sy: Uninten- 
tional murderers were not admitted to the cities of refuge until 
all six were designated (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 8:3). 


NOTES 
This is the opinion of Rabbi Yehuda HaNasi and that 
is the opinion of the Rabbis — pay 71927 x7: Rabbi 
Yehuda HaNasi holds that one is not liable to be exiled if 
the blade was displaced from its handle. Here too, he is 
exempt for an object that was displaced from his hand. 
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HALAKHA 
And roads were aligned for them - D314 a nism: 
There is a mitzva for the court to broaden and smooth 
the roads to the cities of refuge, and to ensure that all 


obstacles are removed from them (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 8:5). 


And the court would provide them with two Torah 
scholars - oan maya AY oim: When one found 
guilty of unintentional murder is returned to the city of 
refuge he is accompanied by two Torah scholars in the 
event that the blood redeemer will seek to avenge his 
relative’s murder and kill him en route. The Torah schol- 
ars would say to the relative of the murder victim: Do 
not accord him treatment appropriate for murderers, 
as he came to be involved in the incident unintention- 
ally (Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 5:8). 


Hurry to the cities of refuge, etc. - vopa mph porta 
"131: Initially, all murderers, intentional and unintentional 
alike, would flee to a city of refuge. The court of the city 
where the murder occurred would then summon and 
try them. Those found to be guilty of intentional murder 
would be executed, those found to be not guilty would 
be released, and those found guilty of unintentional 
murder would be returned to exile in the city of refuge 
(Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNe- 
fesh 5:7). 


That the three cities will serve as three lines of demar- 
cation - pown aw: There is a mitzva to measure the 
distance between the three cities of refuge in order to 
ensure that the distance between any two successive 
cities of refuge is equal to the distance between any 
other two successive cities of refuge. In addition, there is 
a mitzva to measure the distance between the northern- 
most city and the northern border and the southernmost 
city and the southern border in order to ensure that the 
distance between them is equal to the distance between 
any two successive cities of refuge (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 8:7). 


BACKGROUND 


Three cities — oy why: In this map one sees the three 
cities of refuge east of the Jordan River aligned with the 
three cities west of the Jordan. 


Cities of refuge 
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The mishna continues: And roads were aligned for them" from 
this city, i.e., all cities, to that city, i.e., they would pave and 
straighten the access roads to the cities of refuge, as it is stated: 
“Prepare for you the road, and divide the borders of your land, 
which the Lord your God causes you to inherit, into three parts, 
that every murderer may flee there” (Deuteronomy 19:3). 


And the court would provide the unintentional murderers fleeing 
to a city of refuge with two Torah scholars," due to the concern 
that perhaps the blood redeemer, i.e., a relative of the murder victim 
seeking to avenge his death, will seek to kill him in transit, and 
in that case they, the scholars, will talk to the blood redeemer 
and dissuade him from killing the unintentional murderer. Rabbi 
Meir says: The unintentional murderer also speaks [medabber]" 
on his own behalf to dissuade the blood redeemer, as it is stated: 
“And this is the matter [devar] of the murderer, who shall flee 
there and live” (Deuteronomy 19:4), indicating that the murderer 
himself speaks. 


Rabbi Yosei bar Yehuda says: Initially, either one who killed 
another unintentionally or one who killed another intentionally 
would hurry and flee to the cities of refuge," and the court in his 
city would send for him and would bring him from there to stand 
trial. For one who was found liable to receive the death penalty in 
court for intentional murder, the court would execute him, and for 
one who was not found liable to receive the death penalty, e.g., if 
they deemed that the death occurred due to circumstances beyond 
his control, they would free him. For one who was found liable to 
be exiled, the court would restore him to his place in the city of 
refuge, as it is stated: “And the congregation shall judge between 
the murderer and the blood redeemer...and the congregation 
shall restore him to his city of refuge, that he fled there” (Numbers 
35:24-25), indicating that he had been in a city of refuge before 
his trial. 


GEM ARA ne ages taug E oses designated three 


cities’ of refuge in the east bank of the 
Jordan, and corresponding to them, Joshua designated three 
cities ofrefuge in the land of Canaan. And the cities were aligned 
like two rows of vines in a vineyard: In Eretz Yisrael there was 
Hebron in Mount Judea, corresponding to Bezer in the wilder- 
ness; Shechem in Mount Ephraim, corresponding to Ramoth 
in the Gilead; and Kadesh in Mount Naphtali, corresponding 
to Golan in the Bashan. From the term “And you shall divide 
[veshilashta]” (Deuteronomy 19:3), it is derived that the three 
cities in Eretz Yisrael will serve as three [meshulashin] lines of 
demarcation™ dividing the length of the land into four equal parts, 
in a manner that the distance from the southern border of Eretz 
Yisrael to Hebron, the southernmost city of refuge, will be like 
the distance from Hebron to Shechem, and the distance from 
Hebron to Shechem will be like the distance from Shechem to 
Kadesh, and the distance from Shechem to Kadesh will be like 
the distance from Kadesh to the northern border. 


The Gemara questions the distribution of the cities: Why were there 
three cities designated on the east bank of the Jordan, where two 
and a half tribes resided, and three cities designated in Eretz Yisrael, 
where more than nine tribes resided? Abaye said: In Gilead, which 
is located on the east bank of the Jordan, murderers are common. 


The unintentional murderer also speaks — 31 17 AK: The 
variant reading of the Rambam omits the word: Too, that appears 


NOTES 


The reference is to that which is stated to the inhabitants of the 
city of refuge. 


in other versions of the text (see Rid and Ritva on 10b). According 


to that version, Rabbi Meir holds that the Torah scholars were 
not required to speak for the unintentional murderer; rather, he 
was required to speak on his own behalf. According to the Rid’s 
reading, the mishna here cites the verse: “And he shall speak his 
statement in the ears of the elders of that city” (Joshua 20:4). 


That the three cities will serve as three lines of demarcation - 
podwn sw: This does not mean that the land was divided into 

three sections, each containing a city of refuge. Rather, the cities 

served as lines of demarcation dividing the land into four equal 

parts. 
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Therefore, a greater number of cities of refuge per capita were 
required there, as it is written: “Gilead is a city of those who work 
iniquity; it is covered [akuba] with blood” (Hosea 6:8). What is 
the meaning of: Covered [ akuba] with blood? Rabbi Elazar says: 
It means that they would set an ambush [okevin] to kill people. 


The Gemara asks: And what is different about the cities of refuge 
closest to the border on this southern side of the country and 
from the border on that northern side of the country, that are 
distanced one-quarter of the length of Eretz Yisrael from the bor- 
der, and what is different about the city of refuge in the middle 
of the country, which is relatively close to any potential murderers? 
The maximum distance that one would need to travel to reach 
the middle city is one-half the distance from the northern and 
southern borders to their respective cities of refuge. 


Abaye said: Murderers are also common in Shechem, as it is 
written: “And as troops of robbers wait for a man, so does 
the band of priests; they murder in the way toward Shechem, 
yes, they commit enormity” (Hosea 6:9). What is the meaning 
of “the band of priests”? Rabbi Elazar says: It means that the 
people would band together to kill people, like those priests 
who band together to distribute teruma among themselves in 
the granaries. 


The Gemara asks: And are there no more cities of refuge beyond 
these six? But isn’t it written: “And the cities that you shall give to 
the Levites: The six cities of refuge you shall give for the murderer 


to flee there, and beyond them you shall give forty-two cities” 


(Numbers 35:6), indicating that the status of all the Levite cities is 
that of cities of refuge? Abaye said: With regard to these six cities 
designated specifically for this purpose, unintentional murderers 
in need of refuge are admitted" there whether they entered the 
cities deliberately, aware that they are cities of refuge, or whether 
they entered inadvertently. By contrast, with regard to those forty- 
two Levite cities, unintentional murderers are admitted only if 
they entered the cities deliberately, but if they entered the cities 
inadvertently, they are not admitted to the cities. 


The Gemara asks: And is Hebron a city of refuge? But isn’t it 


written: “And they gave Hebron to Caleb, as Moses had spoken” 


(Judges 1:20)? This indicates that Hebron belonged to Caleb from 
the tribe of Judah, and it was not a Levite city. Abaye said: Its 
suburbs [parvadaha]' were given to Caleb; the city itself was a 
city of priests, as it is written in the context of the distribution of 
the Levite cities: “And they gave them Kiryat Arba... which is 
Hebron...and the field of the city and its courtyards they gave 
to Caleb, son of Jephunneh” (Joshua 21:11-12). 


The Gemara further asks: And is Kadesh a city of refuge? But 
isn’t it written: “And the fortified cities were Ziddim Zer, and 
Hammath, Rakkath, and Chinnereth...and Kedesh and Edrei 
and En Hazor” (Joshua 19:35-37), and it is taught in a baraita: 
With regard to these cities of refuge, one does not establish 
them in small settlements [tirin]™ or in large cities;" rather, 
one establishes them in intermediate-sized towns? Apparently, 
Kadesh was a large, fortified city. Rav Yosef said: There were 
two cities named Kedesh, and the one listed among the fortified 
cities in the book of Joshua is not the one that was a city of refuge. 
Rav Ashi said: The listing of Kadesh among the fortified cities 
is not difficult, as it is similar to the two adjacent yet separate 
cities of Selikum and the fortification [ve’akra]' of Selikum.® 
Likewise, there was the fortified city of Kadesh, mentioned in 
Joshua, and the city itself, which was an intermediate city that 
served as city of refuge. 


HALAKHA 

These six cities...admitted, etc. - ^3) mivdip bon: 

All Levite cities are cities of refuge. The difference 
between Levite cities and the original six cities of ref- 
uge is that an unintentional murderer is admitted to 
a city of refuge explicitly designated for that purpose 
whether he enters the city deliberately or other- 
wise. He is admitted to the other Levite cities only 
if he enters those cities deliberately (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 8:9). 


LANGUAGE 
Suburb [parvad] — 1119: More accurate readings 
of this word, such as that preserved in the Yemenite 
manuscript of tractate Makkot held by the Yad HaRav 
Herzog Library, have a reish instead of a dalet and 
read parvar. The term comes from Middle Persian 
parwar, meaning city environs. 


Settlements [tirin] — p: This term refers to small 
settlements. Some maintain that it refers to a 
bounded area not surrounded by a wall. The bibli- 
cal word tira, commonly translated as fortress, is 
also held by some to mean a small, unwalled 
encampment. 


Fortification [akra] — xx: From the Greek dxpa, 
akra, meaning the highest point, a citadel. 


NOTES 


Small settlements — D307 pyy: One does not 
establish cities of refuge in small settlements 
because there is an insufficient amount of food 
(Rashi). In Arakhin 33b Rashi explains that the rea- 
son is that a city of refuge must be large enough 
to accommodate all the unintentional murderers. 


Large cities - dina w373: Because people are 
constantly entering and exiting the city, the blood 
redeemer may also happen to visit that city (Rashi). 
Alternatively, since there are so many people enter- 
ing and exiting the city, the blood redeemer will 
enter the city without attracting the attention of 
the unintentional murderer exiled there (Meiri). 


BACKGROUND 

Selikum and the fortification of Selikum — opp 
oot spr: The reference is apparently to cities 
called Seleucia. There were several cities named for 
King Seleucus, who built them in his kingdom. 

One theory is that the Selikum mentioned here 
refers to the city Seleucia on the Tigris River, a large 
fortified city, and the fortification of Selikum refers 
to one of the other cities with the same name, the 
modern Kirkuk in Kurdistan. 


Map showing Seleucia and Kirkuk 
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HALAKHA 


One does not establish them in small settlements, etc. — 
naD DIDP pro x JOIN pwiy p: One does not establish 

these cities of refuge in small settlements or large cities; 

rather, one establishes them in intermediate-sized towns. 
And one establishes them only in a place where there 

are many people who regularly frequent the town. If the 

population of the surrounding areas diminishes, one adds 

to it. If the number of residents in the city of refuge itself 
diminishes, one brings new residents to the city, among 

them priests, Levites, and Israelites. One may not spread 

nets in the cities of refuge, nor may they braid ropes in 

those cities, so that the blood redeemer will not be found 

there (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 8:8). 


Student who was exiled, etc. - 151 Taw Daba: Ifa 
student is exiled, his teacher is exiled with him, as it is 
written: “And he shall flee to one of these cities and live” 
(Deuteronomy 4:42), indicating that one must provide 
him with what he needs to live. For the wise and those 
who seek wisdom, life in the absence of Torah study is 
tantamount to death. Similarly, if a teacher is exiled, his 
school is exiled with him (Rambam Sefer Nezikin, Hilkhot 
Rotze'ah UShmirat HaNefesh 7:1). 


That a person should not teach a student who is not 
fit — part tyxw pobdnd ong mw xhw: One may teach 
Torah only to a decent student whose actions are virtu- 
ous or an artless person whose nature is unknown (Kesef 
Mishne). If the student is corrupt, one reforms him and 
accustoms him to follow the virtuous path. After he is 
examined and found to be virtuous, he is allowed to enter 
the study hall and one may teach him Torah (Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 4:1; Shulhan Arukh, 
Yoreh De'a 246:7). 


LANGUAGE 
Braid [mafshilin] - powan: The root of this word likely 
means weaving or wrapping. Bundles of flax or cotton 
were woven and wrapped in order to fashion ropes. 


NOTES 
Student who is not fit - 1377 yew Ty: One who hap- 
pened to murder another unintentionally must have sins 
that require atonement, and he is punished as atonement 
for his sins. 


Teacher who was exiled, etc. — 3) now 1: The reason 
a teacher is exiled would appear to be to ensure that his 
Torah will continue to sustain him, as a teacher learns 
much of his Torah from his students. 
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§ The Gemara discusses the matter itself, and it cites the com- 
plete baraita: With regard to these cities of refuge, one does 
not establish them in small settlements" or in large cities; 
rather, one establishes them in intermediate-sized towns. And 
one establishes them only in a place where water is available, 
and if there is no water available there, as there is no spring 
accessible from the city, one brings them water by digging a 
canal. And one establishes them only in a place where there 
are markets, and one establishes them only in a populated 
place, where there are many people who regularly frequent the 
town. If the population of the surrounding areas diminishes, 
one adds to it. If the number of residents in the city of refuge 
itself diminishes, one brings new residents to the city, among 
them priests, Levites, and Israelites. 


The baraita continues: And one may not sell weapons or hunt- 
ing tools in the cities of refuge, to prevent the blood redeemer 
from gaining access to means that he could exploit to kill the 

unintentional murderer who fled to the city of refuge; this is the 

statement of Rabbi Nehemya. And the Rabbis permit selling 

weapons and hunting tools. And Rabbi Nehemya and the Rabbis 

agree that one may not spread nets in the cities of refuge, nor 
may they braid [mafshilin]" ropes in those cities, so that the 

foot of the blood redeemer will not be found there. If the blood 

redeemer were to enter the city of refuge to purchase nets or 
ropes, he is apt to encounter the murderer and kill him. 


Rabbi Yitzhak says: What is the verse from which these matters 
are derived? It is written: “And he shall flee to one of these cities 
and live” (Deuteronomy 4:42), meaning: Perform some actions 
for the unintentional murderer so that life in the city of refuge 
will be conducive to living for him. All these steps are taken to 
facilitate that objective. 


The Sages taught: In the case of a student who was exiled," his 
teacher is exiled to the city of refuge with him, so that the stu- 
dent can continue studying Torah with him there, as it is stated: 

“And he shall flee to one of these cities and live,’ from which it is 
derived: Perform some actions for the unintentional murderer 
so that life in the city will be conducive to living for him. Since 
Torah study is an integral component of his life, arrangements 
must be made to ensure continuity in that facet of his existence. 
Rabbi Zeira says: From here one learns that a person should 
not teach a student who is not fit,"" as that may result in the 
teacher following the student into exile. 


Rabbi Yohanan says: In the case of a teacher of Torah who 
was exiled," his school is exiled with him. The Gemara asks: Is 
that so that a teacher of Torah is exiled? But doesn’t Rabbi 
Yohanan himself say: From where is it derived that matters of 
Torah provide refuge, i.e., that the blood redeemer may not 
harm one who is engaged in Torah? It is derived from a verse, as 
it is stated: “Bezer in the wilderness, in the flatlands, for the 
Reubenites; and Ramoth in Gilead, for the Gadites; and Golan 
in Bashan, for the Manassites” (Deuteronomy 4:43), in the list 
of cities of refuge designated by Moses, and it is written there- 
after: “And this is the Torah” (Deuteronomy 4:44). Based on 
that juxtaposition it is derived that the status of Torah is like that 
of a city of refuge. 


The Gemara answers: This is not difficult, as this statement of 
Rabbi Yohanan, that the status of Torah is like that of a city of 
refuge, is referring to Torah at the time that one is engaged in 
its study, and that statement of Rabbi Yohanan, that the teacher 
of Torah must take his school to the city of refuge, is referring to 
the teacher of Torah at the time that he is not engaged in its 
study. His mere presence in a city of refuge provides him with 
continuous protection. 
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And if you wish, say: What is the meaning of Rabbi Yohanan’s 
statement that matters of Torah provide refuge? It means pro- 
tection, but not for an unintentional murderer from the blood 
redeemer; rather, it means protection from the Angel of Death. 
This is as it was in this incident where Rav Hisda was sitting 
and studying in the study hall of Rav and the agent of the 
Angel of Death was unable to approach him and take his life 
because his mouth was not silent from his study for even a 
moment. The agent ascended and sat on the cedar tree of the 
study hall of Rav.’ The cedar tree broke and Rav Hisda was 
momentarily silent, startled by the sudden noise, and the agent 
of the Angel of Death overcame him. Apparently, matters of 
Torah provide protection from the Angel of Death only when 
one is actively engaged in their study. 


§ Rabbi Tanhum bar Hanilai says: For what reason was Reu- 
ben privileged to be enumerated first in the rescue, as the first 
city of refuge listed is Bezer (see Deuteronomy 4:43), which is 
located in the tribal portion of Reuben? It is due to the fact that 
he began the rescue of Joseph first, as it is stated: “And Reuben 
heard and delivered him from their hands” (Genesis 37:21). 


Rabbi Simlai taught: What is the meaning of that which is 
written: “Then Moses separated three cities beyond the 
Jordan, to the east of the sun [mizreha shamesh]” (Deuter- 
onomy 4:41)? The Holy One, Blessed be He, said to Moses: 
Shine the sun [hazrah shemesh] for murderers, i.e., provide 
them with the hope of rescue. Some say that God said to Moses: 
In designating these cities of refuge you have shined the sun 
for murderers. 


On a related note, Rabbi Simai taught: What is the meaning of 
that which is written: “He who loves silver shall not be satis- 


fied with silver; nor he who loves abundance with increase” 


(Ecclesiastes 5:9)? “He who loves silver shall not be satisfied 
with silver”; this is a reference to Moses our teacher, whose 
love of mitzvot was so great that although he knew that an 
unintentional murderer would not be admitted to the three 
cities of refuge that were in the east bank of the Jordan until 
the three cities of refuge that were in the land of Canaan were 
selected, and that his designation of cities of refuge would have 
no practical ramifications in his lifetime, he nevertheless said: 
When there is a mitzva that has come my way, I will fulfill it. 


The next phrase in that verse: “Nor he who loves abundance 
with increase,’ is also interpreted as referring to Torah: For 
whom is it fitting to teach an abundance of people? One 
for whom all its increase belongs to him, i.e., one who knows 
all the content of the Torah is worthy of teaching it in public. 
And that is identical to that which Rabbi Elazar says: What is 
the meaning of that which is written: “Who can express the 
mighty acts of God, or make all His praise heard” (Psalms 
106:2)? For whom is it fitting to express the mighty acts of 
God? It is one who can make all His praise heard. One who 
knows only part of it is unfit to teach the multitudes. 


And the Rabbis say, and some say Rabba bar Mari says, that 


the passage “nor he who loves abundance with increase” 


means whoever loves a Torah scholar who teaches in the pres- 
ence of an abundance of people, to him shall be increase, i.e., 
sons who are Torah scholars. The Gemara relates: When they 
heard that interpretation, the Sages cast their eyes upon Rava, 
son of Rabba,” who loved Torah scholars who disseminate 
Torah, and he was blessed with sons who were Torah scholars. 


The Gemara provides a mnemonic’ for the ensuing interpreta- 
tions of the second part of the verse cited earlier (Ecclesiastes 
5:9): Ashi to study, Ravina to teach. 


BACKGROUND 
The cedar of the study hall of Rav — 37937 xt: Rashi 
explains elsewhere that the reference is to the central 
pillar supporting the study hall in the school of Rav. 
This study hall remained active many years after Rav's 
passing. 


Mnemonic - p39: Because the Talmud was studied 
orally for many generations, mnemonics were employed 
to facilitate remembering a series of statements and the 
order in which they were taught. 


PERSONALITIES 

Rava son of Rabba - 7377 m3 X37: A fourth- 
generation Babylonian amora, this Rava was the son 
of the great amora Rabba and a colleague of Abaye 
and Rava. Apparently, he was the premier student of 
Rav Yosef, to whom he would send halakhic questions. 
He engaged in halakhic discussions primarily with 
Abaye and Rava. 
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Perek II 
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HALAKHA 
Refuge was written - 303 m7 vopn: The term refuge 
was written at the crossroads, directing the unintentional 
murderers to the city of refuge, in accordance with the 


statement of Rabbi Eliezer ben Ya'akov (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 8:5). 
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Rav Ashi says: Anyone who loves to study in abundance, i.e., with 
many colleagues, to him shall be increase, i.e., he will succeed in 
his studies. And that is parallel to that which Rabbi Yosei, son of 
Rabbi Hanina, says: What is the meaning of that which is written: 
“A sword is upon the baddim, veno’alu” (Jeremiah 50:36)? It is 
fitting that a sword be placed on the necks of the enemies of 
Torah scholars, a euphemism for Torah scholars, who sit and 
engage in the study of the Torah individually [bad bevad]. More- 
over, they grow foolish through individual study, as it is written 
here: Veno‘alu, and it is written there: “For we have been foolish 
[no‘alnu|” (Numbers 12:11). Moreover, they thereby sin, as it is 
stated immediately thereafter: “And for we have sinned.” And if 
you wish, say that from here it is derived that no alu means sinned: 
“The ministers of Zoan have sinned [no‘alu]” (Isaiah 19:13). 


Ravina says that there is a different interpretation of the verse cited 

earlier (Ecclesiastes 5:9): Anyone who loves to teach in abun- 
dance, before the multitudes, to him shall be increase, as his Torah 

knowledge is enhanced through those lectures. And that is the 

parallel to that which Rabbi Yehuda HaNasi says: Much Torah 

have I studied from my teachers, and I have learned more from 

my colleagues than from them, and I have learned more from my 

students than from all of them. 


Apropos the virtue of Torah study, Rabbi Yehoshua ben Levi 
says: What is the meaning of that which is written: “Our feet 
were standing in your gates, Jerusalem” (Psalms 122:2)? What 
caused our feet to withstand the enemies in war? It is the gates 
of Jerusalem, where they were engaged in Torah study. He inter- 
prets the term “in your gates” to mean: Because of your gates, the 
place of justice and Torah. 


And Rabbi Yehoshua ben Levi says: What is the meaning of that 

which is written: “A song of the ascents to David: I rejoiced when 

they said to me, let us go to the house of God” (Psalms 122:1)? 

David said before the Holy One, Blessed be He: Master of the 

Universe, I heard people who were saying in reference to me: 
When will this old man die, and Solomon his son will come 

and succeed him and build the Temple and we will ascend there 

for the pilgrimage Festival? It was common knowledge that the 

Temple would be constructed by David’s successor. David contin- 
ued: And despite my pain that I am not privileged to build the 

Temple, I rejoiced. The Holy One, Blessed be He, said to him: 

“For better is one day in your courtyard than one thousand” 
(Psalms 84:11), meaning, I prefer one day during which you 

engage in the study of Torah before Me than the one thousand 

burnt-offerings that your son Solomon is destined to sacrifice 

before Me upon the altar (see 1 Kings 3:4). 


§ The mishna teaches: And roads were aligned for them from 
this city to that city. It is taught in a baraita that Rabbi Eliezer 
ben Ya’akov says: 


Refuge was written" on signs at every crossroads marking the 
path to a city of refuge, so that the unintentional murderer would 
identify the route to the city of refuge and turn to go there. Rav 
Kahana said: What is the verse from which this is derived? “Pre- 
pare for you the road” (Deuteronomy 19:3), meaning: Perform 
for you preparation of the road. 
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§ Apropos that halakha, the Gemara cites that Rav Hama bar 
Hanina introduced this portion with regard to the halakhot of 
exile with an introduction’ from here: “Good and upright is 
God; therefore He directs sinners along the way” (Psalms 
25:8). He said: If He directs sinners by commanding the placing 
of signs directing them to the city of refuge, it may be inferred 
a fortiori that He will assist and direct the righteous along the 
path of righteousness. 


Rabbi Shimon ben Lakish introduced this portion with an 
introduction from here: It is stated with regard to an uninten- 
tional murderer: “And one who did not lie in wait, but God 
caused it to come to his hand, and I will appoint you a place 
where he may flee” (Exodus 21:13). Now this is puzzling. Why 
would God cause one to sin in this manner? The verse states: 
“As the ancient parable says: From the wicked comes forth 
wickedness” (1 Samuel 24:13). Evil incidents befall those who 
have already sinned. 


Reish Lakish explains: In this light, the verse “But God caused 
it to come to his hand” may be understood. With regard to what 
scenario is the verse speaking? It is with regard to two people 
who killed a person, where one killed unintentionally while 
the other killed intentionally. For this person there are no 
witnesses to his action, and for that person there are no wit- 
nesses to his action; therefore, neither received the appropriate 
punishment of exile and execution, respectively. The Holy One, 
Blessed be He, summons them to one inn. This person who 
killed intentionally sits beneath a ladder, and that person 
who killed unintentionally descends the ladder, and he falls 
upon him and kills him. There were witnesses to that incident 
and therefore, that person who killed intentionally is killed, 
and that person who killed unintentionally is exiled, each 
receiving what he deserved. 


Apropos the path upon which God leads people, the Gemara 
cites a statement that Rabba bar Rav Huna says that Rav Huna 
says, and some say it was a statement that Rav Huna says that 
Rabbi Elazar says: From the Torah, from the Prophets, and 
from the Writings one learns that along the path a person 
wishes to proceed," one leads and assists him. 


One learns this from the Torah, as it is written that initially 
God said to Balaam with regard to the contingent dispatched by 
Balak: “You shall not go with them” (Numbers 22:12). After 
Balaam implored Him and indicated his desire to go with them, 
it is written: “Arise, go with them” (Numbers 22:20). One 
learns this from the Prophets, as it is written: “I am the Lord 
your God, Who teaches you for your profit, Who leads you 
on the path that you go” (Isaiah 48:17), indicating that along 
the path that one seeks to go, God will direct him. One learns 
this from the Writings, as it is written: “If one seeks the cynics, 
He will cause him to join the cynics, but to the humble He 
will give grace” (Proverbs 3:34), indicating that if one chooses 
cynicism God will direct him there and if he opts for humility 
God will grant him grace. 


§ The Gemara resumes its discussion of the halakhot of exile. 
Rav Huna says: In the case of an unintentional murderer who 
was exiled to a city of refuge, and the blood redeemer found 
him" on the way and killed him, he is exempt. The Gemara 
notes: Rav Huna holds that the verse: “Lest the blood redeemer 
pursue the murderer...and strike him fatally...and for him 
there is no sentence of death, as he did not hate him from 
before” (Deuteronomy 19:6), is written with regard to the 
blood redeemer, teaching that the blood redeemer is not liable 
to be executed for killing the murderer. 


BACKGROUND 

Introduced this portion with an introduction — my nns 
wma: It was customary that Sages of the Talmud would 
introduce a sermon with regard to a particular portion in the 
Torah with a verse from the Prophets or Writings, which he 
would interpret in a manner that connected it to the portion 
in question. There are many examples of aggadic midrash 
that are similarly structured. 


NOTES 


As the ancient parable says — 3107p bwn W Wa: Rashi 
explains that the ancient parable i is referring to the Torah, 
which contains the words of God, Who preceded the world. 
Reish Lakish explains that the meaning of the verse in the 
Torah: “But God caused it to come to his hand,’ parallels the 
parable: “From the wicked comes forth wickedness.” 


HALAKHA 


Along the path a person wishes to proceed, etc. - 1113 
a>) Ph myin DIK: Everyone has the ability to choose 
whether to become a righteous person or a wicked person 
(Rambam Sefer HaMadda, Hilkhot Teshuva 5:1, see chapter 
6 there). 


A murderer that the blood redeemer found - ixyaw nyin 
ot bygis: If an unintentional murderer was discovered by 
a blood redeemer and killed outside his city of refuge, the 
blood redeemer is exempt from liability for murder, whether 
he found him before he entered the city of refuge or after 
he returned with the Torah scholars accompanying him, in 
accordance with the statement of Rav Huna (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 5:9). 
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The Gemara raises an objection to the opinion of Rav Huna from 
a baraita: “And for him there is no sentence of death”; the verse 
is speaking with regard to the unintentional murderer, teaching 
that the unintentional murderer is not liable to be executed. That 
is why the Jewish people were commanded to establish cities of 
refuge to protect him. The baraita proceeds to prove that the verse 
is written with regard to the murderer. Do you say that it is speaking 
with regard to the unintentional murderer, or is it speaking only 
with regard to the blood redeemer? When it states in an earlier 
verse: “And he did not hate him from before” (Deuteronomy 19:4), 
it is clear that the reference is to the unintentional murderer, and 
therefore, you must say that in the phrase: “And for him there is 
no sentence of death,” the verse is speaking with regard to the 
unintentional murderer. 


The Gemara answers: Rav Huna states his opinion in accordance 
with the opinion of that following tanna, as it is taught in another 
baraita: “And for him there is no sentence of death”; the verse is 
speaking with regard to the blood redeemer. The baraita clarifies: 
Do you say that it is speaking with regard to the blood redeemer, 
or is it speaking only with regard to the unintentional murderer? 
When it states: “As he did not hate him from before,” the uninten- 
tional murderer is already stated, as that phrase certainly is referring 
to him. How do I realize the meaning of the verse: “And for him 
there is no sentence of death”? It is with regard to the blood 
redeemer that the verse is speaking. 


The Gemara cites proof concerning Rav Huna’s ruling from the 
mishna. We learned in the mishna: And they would provide the 
unintentional murderer fleeing to a city of refuge with two Torah 
scholars, due to the concern that perhaps the blood redeemer will 
seek to kill him in transit, and in that case they will talk to the 
blood redeemer. The Gemara asks: What, is it not that the Torah 
scholars forewarn him that if he kills the unintentional murderer 
he would be liable to be executed? That contradicts Rav Huna’s 
opinion that a blood redeemer who kills the unintentional murderer 
is exempt. 


The Gemara rejects this proof: No, the statement of the Torah 

scholars to the blood redeemer can be explained as it is taught in a 

baraita: And they will speak to him about matters" appropriate to 

him. They say to the blood redeemer: Do not accord" him treat- 
ment appropriate for murderers, as it was unintentionally that he 

came to be involved in the incident. Rabbi Meir says: The unin- 
tentional murderer too speaks [medabber] on his own behalf to 

dissuade the blood redeemer, as it is stated: “And this is the matter 
[devar] of the murderer, who shall flee there and live” (Deuter- 
onomy 19:4), indicating that the murderer himself apologizes and 

speaks to the blood redeemer. The Sages said to Rabbi Meir: Many 
matters are performed more effectively through agency. 


The Gemara analyzes the baraita. The Master says in the baraita: It 
was unintentionally that he came to be involved in the incident. 
The Gemara asks: Isn't this obvious? As, if it were intentionally 
that he killed a person, is he liable to be exiled? The Gemara 
answers: Yes, even intentional murderers flee to a city of refuge on 
occasion. 


The Gemara continues: And so it is taught in a baraita: Rabbi Yosei, 
son of Rabbi Yehuda, says: Initially, either one who killed another 
unintentionally or one who killed another intentionally would 
hurry and flee to the cities of refuge, and the court in his city 
would send for him and would bring him from there to stand trial. 


NOTES 
They say to the blood redeemer, do not accord, 
etc, = 131373 ob Dix: In other words, they try 
to persuade the blood redeemer not to kill the unin- 
tentional murderer. 
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And they will speak to him about matters, etc. — vor nan 
^a) D027: The court provides one sentenced to exile with two 


HALAKHA 


priate for murderers, as he came to be involved in the incident 
unintentionally (Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 


Torah scholars to accompany him to the city of refuge. They HaNefesh 5:7). 
say to the blood redeemer: Do not accord him treatment appro- 
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The baraita continues: With regard to one who was found liable 
to receive the death penalty for intentional murder, after the 
trial the court would execute him, as it is stated: “And the 
elders of his city shall send and take him from there and 
deliver him into the hands of the blood redeemer and he 
shall die” (Deuteronomy 19:12). And with regard to one who 
was not found liable to receive the death penalty, e.g., if they 
deemed that it was due to circumstances beyond his control, 
they freed him, as it is stated: “And the congregation shall 


rescue the murderer from the hands of the blood redeemer” 


(Numbers 35:25). With regard to one who was found liable 
to be exiled, the court would restore him to his place in the 
city of refuge, as it is stated: “And the congregation shall judge 
between the murderer and the blood redeemer...and the con- 
gregation shall restore him to his city of refuge, that he fled 
there” (Numbers 35:24-25). 


The baraita continues: Rabbi Yehuda HaNasi says: The Torah 
does not command intentional murderers to flee to a city of 
refuge; rather, the Torah is cognizant of the fact that in practice, 
intentional murderers would exile themselves on their own, as 
they thought that they would be admitted to these cities, which 
would provide refuge for both unintentional and intentional 
murderers, and they do not know that only those who murder 
unintentionally are admitted to these cities, but those who 
murder intentionally are not admitted. 


§ Rabbi Elazar says: An unintentional murderer is not admit- 
ted to a city of refuge whose majority consists of unintentional 
murderers," as it is stated with regard to an unintentional 
murderer who fled to a city of refuge: “And he shall speak his 
matters in the ears of the elders of that city” (Joshua 20:4), 
indicating that there is some novel element in the matters that 
he seeks to convey to the elders of the town, but not when 
their matters are equal to his matters, as those elders made 
the same statements when they arrived at the city of refuge as 
unintentional murderers. 


And Rabbi Elazar says: An unintentional murderer is not 
admitted to a city in which there are no elders," as we require 
the fulfillment of the verse: “And he shall speak in the ears of 
the elders of the city” (Joshua 20:4), and there are none. It 
was stated: A city in which there are no elders is the subject 
of a dispute between Rabbi Ami and Rabbi Asi. One says: 
An unintentional murderer is admitted there, and one says: An 
unintentional murderer is not admitted there. The Gemara 
explains: According to the one who says that an unintentional 
murderer is not admitted to a city in which there are no elders, 
his reasoning is due to the fact that we require the presence 
of the elders of the city and there are none. According to 
the one who says that an unintentional murderer is admitted 
there, his reasoning is that he holds that speaking to the elders 
is merely a mitzva ab initio, but it does not affect the city’s 
status as a city of refuge. 


Anda city in which there are no elders is the subject of another 
dispute between Rabbi Ami and Rabbi Asi. One says: One can 
become a wayward and rebellious son in it. And one says: 
One cannot become a wayward and rebellious son in it. The 
Gemara explains: According to the one who says that one 
cannot become wayward and rebellious son in it, it is due to 
the fact that we require the presence of the elders of the city, 
as it is written: “And his father and mother shall take hold of 
him and bring him out to the elders of his city and the gate 
of his place” (Deuteronomy 21:19), and there are none. Accord- 
ing to the one who says that one can become a wayward and 
rebellious son in it, the presence of the elders is merely a 
mitzva ab initio. 


HALAKHA 
A city of refuge whose majority consists of uninten- 
tional murderers - pnyin AAW Vy: An unintentional 
murderer is not admitted to a city, the majority of whose 
population consists of unwitting murderers, in accor- 
dance with the statement of Rabbi Elazar (Rambam 
Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 7:6). 


City in which there are no elders - Dupt 73 pew Vy: 
An unintentional murderer is not admitted to a city 
in which there are no elders, in accordance with the 
statement of Rabbi Elazar (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 7:6). 
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BACKGROUND 
Heifer whose neck is broken — nany may: The mitzva 
of the heifer whose neck is broken is stated in the Torah 
(see Deuteronomy 21:1-9). When a murder victim is found 
outside a town and it is unknown who killed him, the elders 
of the town nearest to the corpse must bring a heifer “which 


has not been worked and which has not drawn a yoke” 
(Deuteronomy 21:3). The heifer is taken to an untilled river- 


bed, where the elders must break its neck. They then wash 
their hands and recite a statement absolving themselves of 
guilt for the death. It is prohibited to derive benefit from the 
heifer even after its neck has been broken. 


Perek II 
Daf11 Amuda 
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And a city in which there are no elders is the subject of another 
dispute between Rabbi Ami and Rabbi Asi. One says: If a corpse 
was discovered proximate to that city, the inhabitants of the city 
bring a heifer whose neck is broken.” And one says: The inhabit- 
ants of the city do not bring a heifer whose neck is broken. The 
Gemara explains: According to the one who says that the inhabit- 
ants of the city do not bring a heifer whose neck is broken, it is 
due to the fact that we require the presence of the elders of the 
city, as it is written: “And the elders of that city shall bring the 
calf down to a rough valley” (Deuteronomy 21:4), and there are 
no elders. According to the one who says that the inhabitants of 
the city bring a heifer whose neck is broken, the presence of the 
elders is merely a mitzva ab initio. 


§ Rabbi Hama bar Hanina says: For what reason was the portion 
discussing murderers stated 


with harsh language, as it is written: “And the Lord spoke [vaye- 
dabber] to Joshua saying: Speak [dabber] to the children of Israel, 
saying: Assign you the cities of refuge of which I spoke [ dibbarti] 

to you by means of Moses” (Joshua 20:1-2). Why does the Torah 

repeatedly employ a term of dibbur, connoting harsh speech, as 

opposed to the term of amira, connoting neutral speech? It is due 

to the fact that the cities of refuge are a mitzva of the Torah, and 

therefore they warrant emphasis. 


The Gemara asks: Is that to say that all instances of speaking 
[dibbur] indicate harsh language? The Gemara answers: Yes, as 
it is written with regard to Joseph's brothers: “The man, the lord 
of the land, spoke [dibber] harshly to us” (Genesis 42:30). The 
Gemara asks: But isn’t it taught in a baraita with regard to the verse: 
“Then they who feared the Lord spoke [nidberu] with one another” 
(Malachi 3:16), that the term “they spoke” is nothing other thana 
term of gentleness, and likewise, the same is true of the verse 
which states: “He subdues [yadber] peoples under us” (Psalms 
47:4), meaning that God will calmly and gently conduct the nations 
under the influence of the Jewish people? The Gemara answers: The 
meaning of dibber is discrete and the meaning of yadber is discrete. 
There is a difference between the two conjugations of the same root. 


The Gemara provides a mnemonic for the disputes involving Rabbi 
Yehuda that follow: Rabbis; mehemni, i.e., the dispute with Rabbi 
Nehemya; and the dispute with regard to Torah scrolls sewn with 
threads of flax. 


The Gemara resumes the discussion of the harsh language employed 
in the portion discussing murderers in the book of Joshua. Rabbi 
Yehuda and the Rabbis disagree with regard to this matter. One 
says harsh language was employed because Joshua delayed fulfill- 
ing the mitzva of designating cities of refuge, and one says it is 
because the cities of refuge are a mitzva of the Torah, and therefore 
they warrant emphasis. 


The Gemara cites an additional dispute with regard to the portion 

of the cities of refuge in the book of Joshua. It is written: “And 

Joshua wrote these matters in the scroll of the Torah of God” 
(Joshua 24:26). Rabbi Yehuda and Rabbi Nehemya disagree 

with regard to this matter. One says: The reference is to the final 

eight verses in the Torah that record the death of Moses and were 

recorded by Joshua in the scroll of the Torah, in addition to the 

rest of the Torah that was written by Moses (see Bava Batra 15a). 
And one says: The reference is to the portion of the cities of refuge 

that appears in the book of Joshua. 
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The Gemara discusses these two opinions: Granted, according 
to the one who says that the reference is to the final eight verses 
in the Torah, that is the reason that it is written: “And Joshua 
wrote these matters in the scroll of the Torah of God,’ as he 
wrote those verses and they were included in the Torah. But 
according to the one who says that the reference is to the por- 
tion of the cities of refuge in the book of Joshua, what is the 
meaning of the phrase “in the scroll of the Torah of God”? They 
appear in the book of Joshua, not in the Torah. The Gemara 
answers: This is what the verse is saying: And Joshua wrote in 
his book these matters that are also written in the scroll of the 
Torah of God. 


The Gemara proceeds to cite another dispute between Rabbi 
Yehuda and one of the Sages in which it is not clear which opin- 
ion is attributable to which Sage. In the case of a Torah scroll 
where one sewed its sheets with linen threads," Rabbi Yehuda 
and Rabbi Meir disagree with regard to this matter. One says: 
The Torah scroll is fit for use, and one says: The Torah scroll is 
unfit for use. 


The Gemara elaborates: According to the one who says that 
the Torah scroll is unfit for use, the reason is as it is written 
with regard to phylacteries: “And it shall be for you a sign on 
your hand and a memorial between your eyes, in order that the 
Torah of God shall be in your mouth” (Exodus 13:9). And in 
this verse the entire Torah is juxtaposed and likened to phylac- 
teries: Just as with regard to phylacteries, there is a halakha 
transmitted to Moses from Sinai to sew them with sinews,"® 
so too, with regard to all sheets of the Torah scroll, there is a 
requirement to sew them with sinews. And the other Sage 
holds: When the Torah scroll is juxtaposed and likened to 
phylacteries, it is only with regard to the principle that the 
sheets of the Torah scroll may be prepared only from a species 
of animal that is permitted to your mouth, i.e., that it is permit- 
ted for a Jew to eat; but with regard to its other halakhot, it is 
not juxtaposed and likened to phylacteries. 


Rav said: I saw that the phylacteries" of the house of my uncle, 
Rabbi Hiyya, were sewn with linen. But the halakha is not in 
accordance with his opinion; phylacteries may be sewn only 
with sinews. 


MISHNA The Torah states that an unintentional 


murderer is required to remain in the 
city of refuge to which he fled until the death of the High Priest. 
The mishna elaborates: With regard to High Priests, who were 
appointed in several different manners, one anointed with the 
anointing oil," which was the method through which High 
Priests were consecrated until the oil was sequestered toward 
the end of the First Temple period; and one consecrated by 
donning multiple garments, the eight vestments unique to the 
High Priest, which was the practice during the Second Temple 
period; and one who received a temporary appointment due 
to the unfitness of the serving High Priest, who departed from 
his anointment with the restoration of the serving High Priest 
to active service, their deaths facilitate the return of the mur- 
derer from the city of refuge to his home. Rabbi Yehuda says: 
Even the death of a priest anointed for war to address the 
soldiers (see Deuteronomy 20:1-7) facilitates the return of 
the murderer. 


The mishna continues: Therefore, the mothers of High Priests 
would provide those exiled to cities of refuge with sustenance 
and garments so that they would not pray that their sons 
would die. The more comfortable their lives in the city of 
refuge, the less urgency they would feel to leave, and the less 
likely it would be that they would pray for the death of the 
High Priests. 


HALAKHA 


Torah scroll where one sewed its sheets with linen 
threads — jmwaa HAW 399: The sheets of a Torah scroll 
must be sewn with ‘the sinews of a kosher domesticated 
or undomesticated animal. If it was sewn with any other 
thread, or with the sinew of a non-kosher animal, the Torah 
scroll is not valid for use until he sews them with halakhically 
acceptable sinews (Rambam Sefer Ahava, Hilkhot Sefer Torah 
9:13; Shulhan Arukh, Yoreh De‘a 278:1). 


Phylacteries...to sew them with sinews — pind...» pn 
pma: Phylacteries must be sewn with the sinews of a 
kosher domesticated or undomesticated animal, even if 
the animal was an unslaughtered carcass or a tereifa. This 
is a halakha transmitted to Moses from Sinai. The sinews 
of an ox should be used ab initio. The later commentaries 
disagree as to whether in exigent circumstances one may 
sew the phylacteries with the hide or innards of a kosher 
animal (Rambam Sefer Ahava, Hilkhot Tefillin 3:9; Shulhan 
Arukh, Orah Hayyim 32:49). 


One anointed with the anointing oil, etc. - jawa mwa tnx 
1D) Nw: Upon the death of the High Priest, whether 
he was installed by means of anointing with the anoint- 
ing oil, or whether he was installed by donning the eight 
vestments of the High Priest, the unintentional murderer 
returns home from the city of refuge. Whether the High 
Priest was still serving or whether he was no longer on 
active duty, the murderer returns home upon his death. 
The murderer does not return upon the death of a priest 
anointed for war to address the troops, as his status is that 
of a common priest (Rambam Sefer Nezikin, Hilkhot Rotze‘ah 
UShmirat HaNefesh 7:9). 


BACKGROUND 

To sew them with sinews - pma mainh: Although both 
phylacteries and Torah scrolls are sewn, it is sheets of parch- 
ment that are sewn in the Torah scrolls, while it is boxes that 
are sewn in the phylacteries in order to shape the leather. 
The sinews are dense white fibers that attach the muscles 
to the bones in order to control movement of the limbs. In 
order to render it suitable for use in sewing, the sinew is 
beaten and separated into its component fibers. The lon- 
gest and most durable fibers, sometimes made of several 
entwined fibers, are used much in the manner of cotton 
or linen threads. 


Sewing phylacteries 


NOTES ———W———_—_— 
| saw that the phylacteries — pyan ay pin: The early 
commentaries question this statement, as everyone agrees 
with regard to phylacteries that it is a halakha transmitted 
to Moses from Sinai; the dispute is limited to sewing a Torah 
scroll. Therefore, there is a variant reading: | saw that the 
phylacteries of the house of my uncle, Rabbi Hiyya, were 
sewn with linen, or his book of Psalms was sewn with linen 
(see Tosefot HaRash and Rid). 
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G E M A The Gemara asks: From where are these 

matters, that the death of these High 
Priests facilitates the return of the murderer, derived? Rav Kahana 
said they are derived from a verse, as the verse states: “And he 
shall dwell there until the death of the High Priest who was 
anointed with the sacred oil” (Numbers 35:25), and it is written: 
“For in his city of refuge he shall dwell until the death of the High 
Priest” (Numbers 35:28), and it is written: “And after the death 
of the High Priest the murderer shall return to his ancestral land” 
(Numbers 35:28). The three mentions of the death of the High 
Priest correspond to the three types of High Priest enumerated by 
the first tanna of the mishna: One anointed with oil, one conse- 
crated by donning the eight vestments, and one who was relieved 
of his position. 


And Rabbi Yehuda holds that another verse is written: “And you 
shall take no ransom for him that fled to his city of refuge, to return 
and dwell in the land until the death of the priest” (Numbers 
35:32), from which it is derived that the death of the priest anointed 
for war also facilitates the return of the murderer. And the other 
tanna says: From the fact that High Priest is not written in that 
verse, it is clear that the reference is not to an additional type of 
High Priest; rather, the reference is to one of those High Priests 
mentioned in the preceding verses. 


Q The mishna teaches: Therefore, the mothers of High Priests 
would provide those exiled to cities of refuge with sustenance 
and garments so that they would not pray that their sons will die. 
The Gemara asks: The reason that the High Priest will not die 
is that they do not pray; but if they prayed for the death of the 
High Priest, would he die? But isn’t it written: “As the wandering 
sparrow, as the flying swallow, so a curse that is baseless shall 
come home” (Proverbs 26:2)? Why does the mishna express 
concern over a baseless curse? A certain elder said to him: I heard 
in the lecture delivered by Rava that it is not a baseless curse, as 
the High Priests share the blame for the unintentional murders 
performed by these people, as they should have pleaded for 
mercy for their generation, that no murder should transpire, even 
unintentionally, and they did not plead. Due to their share in 
the blame, prayers for their death could be effective. 


And some teach a variant reading of the mishna: Therefore, the 
mothers of High Priests would provide those exiled to cities of 
refuge with sustenance and garments, so that those exiled would 
pray that their sons will not die. The Gemara infers: The reason 
that the High Priests will not die is that they pray, but if they 
did not pray for the High Priest not to die, would the High Priest 
die? What could the High Priest have done to prevent the unin- 
tentional murder? Here, in Babylonia, we say an adage to describe 
a situation of that sort: Toviyya sinned and Zigud is flogged. 
Toviyya violated a prohibition and Zigud came as a single witness 
to testify against him. Since the testimony of a single witness is 
not valid in court, he is flogged for defaming Toviyya. The sinner 
is unpunished and the person who sought to testify against him is 
flogged. This became a colloquialism for a situation where one 
is punished for the sin of another. 


There, in Eretz Yisrael, they say a different adage with the same 
application: Shechem married a woman and Mavgai' circum- 
cised himself. This is based on the episode of the abduction of 
Dinah in the city of Shechem (see Genesis, chapter 34), where 
Shechem compelled all the male residents of the city to undergo 
circumcision so that he could marry Dinah. Shechem married 
Dinah, while the rest of the males suffered the pain of circumcision 
and received no benefit. 


LANGUAGE 


Mavgai — °3373: Some maintain that this is a first name, and Perhaps it is from the Greek name Bayoc, Bagos, and it is cited 


in fact, it is employed as a first name elsewhere (Firuvin 64b). 


here as an example of a common gentile first name. 
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A certain elder said to him: I heard in the lecture delivered by 
Rava that the High Priests share the blame, as they should have 
pleaded for mercy for their generation and they did not plead. 
Consequently, they required the exiles to pray on their own behalf. 
The Gemara illustrates the concept of the responsibility held by the 
spiritual leadership: This is like in this incident where a certain 
man was eaten by a lion at a distance of three parasangs® from 
the place of residence of Rabbi Yehoshua ben Levi, and Elijah® 
the prophet did not speak with him for three days because of his 
failure to pray that an incident of this kind would not transpire in 
his place of residence. 


Apropos curses that are realized, Rav Yehuda says that Rav says: 
With regard to the curse of a Sage, even if it is baseless, i.e., based 
ona mistaken premise, it nevertheless comes to fruition and affects 
the object of the curse. From where do we derive this? It is derived 
from this incident involving Ahithophel. When David dug the 
drainpipes in preparation for building the Temple, the waters of 
the depths rose and sought to inundate the world. David said: 
What is the halakha? Is it permitted to write the sacred name on 
an earthenware shard and throw it into the depths, so that the 
water will subside and stand in its place? There was no one who 
said anything to him. David said: Anyone who knows the answer 
to this matter and does not say it shall be strangled. 


Then Ahithophel raised an a fortiori inference on his own and 
said: And if in order to make peace between a man and his 
wife in the case of a sota, when the husband suspects his wife of 
having committed adultery, the Torah says: My name that was 
written in sanctity shall be erased on the water, then, in order to 
establish peace for the whole world in its entirety, is it not all 
the more so permitted? Ahithophel said to David: It is permitted. 
David wrote the sacred name on an earthenware shard and cast 
it into the depths, and the water in the depths subsided and stood 
in its place. 


And even so it is written that during the rebellion of Absalom: 
“And Ahithophel saw that his counsel was not taken, and he 
saddled his donkey and he arose and went to his house, to his 


town, and he commanded his household and strangled himself” 


(11 Samuel 17:23). Although David stipulated that his curse would 
take effect only if one who knows the answer fails to share it with 
him, and Ahithophel did not fail to share it with him, the curse 
was realized. 


The Gemara cites a similar statement: Rabbi Abbahu says: With 
regard to the curse of a Sage, even if it is stated conditionally, it 
comes to realization. From where do we derive this? It is derived 
from an incident involving Eli the High Priest, as Eli said to 
Samuel, after the latter had received a prophetic vision with regard 
to Eli, that his sons do not follow his path: “Therefore may God 
do to you, and more also, if you hide any matter from me of all 
the matters that He spoke unto you” (1 Samuel 3:17). And even 
though it is written immediately thereafter: “And Samuel told him 
all the matters, and did not hide from him” (1 Samuel 3:18), it is 
written at the time of Samuel's death: “And his sons did not follow 
in his ways” (1 Samuel 8:3), indicating that God did to Samuel as 
he prophesied with regard to Eli, and his own sons did not follow 
his path. Despite the fact that Eli stated the curse conditionally, 
Samuel was affected by the curse. 


Three parasangs - °D15 xoa: A parasang is a Persian measure- 
ment, equal to four mil. In terms of modern measurements, three 


parasangs are roughly equal to 12 km. 


BACKGROUND 


Elijah - mn: In many places in the Talmud and the midrash, 
Elijah the prophet appears to various people, primarily Sages, and 
resolves their dilemmas. As it is stated in the Prophets (see 11 Kings 
2:11), Elijah did not die, and he continues serving as an emissary 
of God. 
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LANGUAGE 


Place [shafa] — x5: Some maintain that this 
is from the Greek ountn, sipué, meaning bin. 


NOTES 
With the death of all of the High Priests - nova 
{hi>: This means through the death of all the High 
Priests listed in the mishna, as several can serve 
concurrently. 
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HALAKHA 


Apropos declarations that take effect even if they were stated condi- 
tionally and the condition was not fulfilled, Rav Yehuda says that Rav 
says: Ostracism that was declared conditionally" requires nullifi- 
cation, even though the condition was not fulfilled. From where do 
we derive this? It is derived from Judah, as it is written with regard 
to his request that his father allow the brothers to take Benjamin to 
Egypt: “If I do not bring him to you... I would have sinned to you 
for all days” (Genesis 43:9), i.e., I will remain ostracized as a sinner. 
And Rabbi Shmuel bar Nahmani says that Rabbi Yonatan says: 
What is the meaning of that which is written: “Let Reuben live and 
not die” (Deuteronomy 33:6), followed immediately by the verse: 
“And this for Judah” (Deuteronomy 33:7)? Why was the blessing of 
Judah linked to that of Reuben? 


Throughout those forty years that the children of Israel were in the 
wilderness, Judah’s bones were rattling in the coffin, detached from 
one another, because the ostracism that he declared upon himself 
remained in effect, until Moses stood and entreated God to have 
mercy upon him. Moses said before Him: Master of the Universe, 
who caused Reuben to confess his sin with Bilhah? It was Judah. 
Judah’s confession to his sin with Tamar led Reuben to confess to his 
own sin. Moses continued: “And this is for Judah... hear God, the 
voice of Judah” (Deuteronomy 33:7). 


At that point his limbs entered their designated place [leshafa]' 
and no longer rattled, but the Heavenly court still would not allow 
him to enter the heavenly academy. Moses continued: “And bring 
him to his people” (Deuteronomy 33:7), so that he may join the 
other righteous people in Heaven. That request was also granted, but 
Judah did not know how to engage in the give-and-take of halakha 
with the Sages in the heavenly academy. Moses continued: “His 
hands shall contend for him” (Deuteronomy 33:7). That request was 
also granted, but Judah did not know how to resolve any difficulty 
raised to reject his opinion until Moses prayed: “And You shall be a 
help against his adversaries” (Deuteronomy 33:7). 


The mishna enumerates those High Priests whose death facilitates the 
return of unintentional murderers to their homes from the city of 
refuge to which they fled. A dilemma was raised before the Sages: 
Is it only with the death of all of the High Priests’ enumerated in the 
mishna that the unintentional murderer returns, or perhaps it is 
even with the death of one of them" that he returns? 


The Gemara suggests: Come and hear a resolution to the dilemma 
from the succeeding mishna: If the verdict of a murderer was decided 
at a time when there was no one filling the position of High Priest, 
he never leaves the city of refuge. And if it is so that the death 
of any of those listed in the mishna facilitates his return, let him 
return with the death of one of these other High Priests, the one who 
was sanctified by donning the eight vestments or a priest who was 
relieved of his position. The Gemara rejects the proof: The mishna 
is referring to a case where there were no High Priests when the 
verdict was decided. 


Ostracism that was declared conditionally — x37 by IT: 
Ostracism that was declared conditionally, even if one ostra- 
cized himself, must be rescinded even if he fulfilled the condi- 
tion, in accordance with the statement of Rav Yehuda. The 
Rambam maintains that if one is a Torah scholar he may rescind 
his own ostracism. The Ra'avad disagrees, noting that Judah did 
not rescind his ostracism. The Shulhan Arukh writes that it is 
specifically when the person in question is uncertain whether 
he will be able to fulfill the provisions of the ostracism that the 
ostracism must be rescinded, but if he is certain that he can 
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abide by the provisions of the ostracism, it does not require 
rescinding, in accordance with the opinion of Rabbeinu Tam 
(Rambam Sefer HaMadda, Hilkhot Talmud Torah 7:11; Shulhan 
Arukh, Yoreh Dea 334:30). 


With the death of one of them - ppa thts nna: The death of 
any High Priest enables the return of unintentional murderers 
from exile. The commentaries on the Rambam question the 
source of his ruling, as the dilemma remains unresolved in 
the Gemara. The Mishne LaMelekh suggests that since this is 
a matter of life and death, as, if the ruling is that the murderer 
can leave only after the death of all the High Priests, and he left 
after the death of one, the blood redeemer can kill him, the rul- 
ing is lenient (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 7:9, and see Mirkevet HaMishne there). 
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CII NIT 


MI S H N If, after the unintentional murderer’s verdict 

was decided and he was sentenced to exile, 
the High Priest died," he is not exiled, as the death of the High Priest 
exempts him from exile. Ifit was before his verdict was decided that 
the High Priest died and they appointed another in his place, and 
thereafter his verdict was decided, he returns from exile with the 
death of the second High Priest. If the verdict of a murderer was 
decided at a time when there was no High Priest," and likewise in 
the cases of one who unintentionally killed a High Priest and in the 
case of a High Priest who killed" unintentionally, the unintentional 
murderer never leaves the city of refuge. 


And one who is exiled may not leave the city at all, either for testi- 
mony" relating to a mitzva," or for testimony relating to monetary 

matters, or for testimony relating to capital matters. And even if the 

Jewish people require his services, and even if he is the general of 
the army of Israel like Joab ben Zeruiah, he never leaves the city of 
refuge, as it is stated: “And the congregation shall restore him to his 

city of refuge, that he fled there” (Numbers 35:25), from which it is 

derived: There shall be his dwelling, there shall be his death, there 

shall be his burial. 


The mishna continues: Just as an unintentional murderer is admitted 
to the city" of refuge, so is he admitted to its outskirts, located 
within the Shabbat boundary. Once he entered the outskirts of the 
city, the blood redeemer may not kill him. In a case where a murderer 
emerged beyond the Shabbat boundary of the city of refuge and the 
blood redeemer found him there, Rabbi Yosei HaGelili says: It is 
a mitzva for the blood redeemer to kill him, and it is optional for 
every other person" to do so. Rabbi Akiva says: It is optional for 
the blood redeemer, and every other person is liable for killing him. 


G E M ARA The mishna teaches: If after the unintentional 


murderer’s verdict was decided and he was 
sentenced to exile, the High Priest died, the unintentional murderer 
is not exiled. The Gemara asks: What is the reason for this? Abaye 
says: It is derived through an a fortiori inference: If one who was 
already exiled now emerges with the death of this High Priest, with 
regard to one who was not yet exiled, is it not right that he should 
not be exiled? The Gemara rejects this reasoning: And perhaps with 
regard to this one, who was already exiled, his sin was atoned for by 
his exile, and therefore the death of the High Priest facilitates his 
return, but that one, who was not yet exiled, no, his sin was not 
atoned for and the death of the High Priest should not prevent his 
exile. The Gemara rebuts: Is it his exile that atones" for his sin? It is 
the death of the High Priest that atones for his sin, and the High 
Priest died. 


HALAKHA 


And one 


NOTES 
who killed a High Priest and a High Priest 


who killed — agw Sina pray bina yria anim: Some say 


that this 
Priest wa 


is referring to a case where another High 
s not yet appointed before he was sentenced, 


and therefore he cannot return home upon the death 


of the Hi 


interpretation 


Others cl 


gh Priest. Early commentaries attribute this 
o Rashi; apparently the Rambam agrees. 
aim that due to the severity of the sin of kill- 


ing the High Priest, and due to his having lost the 


opportunity, t 


rough his own actions, to have his sin 


atoned for, there is no remedy to his situation (Rab- 


beinu Ye 


For testi 


honatan of Lunel; Ritva). 


mony relating to a mitzva - m¥⁄ my: 


The reference is, for example, to testimony with regard 


to the 
Rabbi O 
example 


ew Moon (Rabbeinu Yehonatan of Lunel; 
vadya Bartenura). Others added that this 
was cited because it is a mitzva that affects 


the entire Jewish people. 


Is it exile that atones - X922 XP mbs ym: Some 
sought to prove from here ‘that exile is neither pun- 


ishment 


nor atonement for the murderer; rather, it 


is merely to the unintentional murderer's benefit, as 


it protec 


ts him from the blood redeemer. The early 


commentaries write that this cannot be, as the 


Gemara 
ment, ev 


earlier (2b) states that exile effects atone- 
en though it is not the primary generator of 


his atonement. 


If after the verdict was decided the High Priest died, etc. - 
a>) bina y nn it vaan: If an unintentional murderer was 
sentenced to exile and the High Priest died before he was exiled, 
he is exempt from exile. If the High Priest died before he was 
sentenced and another was appointed in his place, the mur- 
derer returns home upon the death of the High Priest who was 
alive when he was sentenced (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 7:11). 


If the verdict of a murderer was decided when there was no 
High Priest — bia ayi xba jt V33): An unintentional murderer 
who was sentenced to exile when there was no High Priest, or 
if he unintentionally murdered the only High Priest, or in the 
case of a High Priest who unintentionally killed a person, he is 
exiled and must remain in his city of refuge for the duration 
of his life (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 7:10). 


And one who is exiled may not leave the city at all, either 
for testimony, etc. - 15) my x xyi i»: An exiled unin- 
tentional murderer may not leave his city of refuge, not even 
to perform a mitzva or to provide testimony in a monetary or 
capital case. He may not leave the city of refuge to save a life 
with his testimony or to rescue people from invading troops, a 
flooding river, a fire, or a rockslide. Even if the Jewish people 
require his leadership in order to be saved, as in the case of Joab 
ben Zeruiah, he may not leave the city of refuge until the death 
of the High Priest. If he leaves the city, he is in danger of being 
killed by the blood redeemer (Rambam Sefer Nezikin, Hilkhot 
Rotze'ah UShmirat HaNefesh 7:8). 


Just as an unintentional murderer is admitted to the city, 
etc. = 13) nvbip ‘yyw ows: Just as an unintentional murderer 
is admitted to the city of refuge, so is he admitted to its outskirts, 
located within the Shabbat boundary (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 8:11). 


It is optional for every other person, etc. — 01% bs VA mw 
"131: One who fled to a city of refuge and then’ intentionally 
left the city has placed himself in danger of being killed. It is 
permitted for the blood redeemer to kill him, and if any other 
person kills him, that person is not liable. The halakha is in 
accordance with the opinion of Rabbi Akiva in his disputes 
with his colleagues, based on the version in the Gemara: And 
all other people are not liable for killing him, and in accordance 
with the opinion of Abaye in the Gemara (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 5:10). 
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HALAKHA 


An unintentional murderer whose verdict was de- 
cided and he died — m93 j3} 1233: If an unintentional 
murderer who was sentenced to exile died before 
reaching the city of refuge, his remains are transported 
there and buried there, in accordance with the state- 
ment of Abaye (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 7:3). 


If an unintentional murderer died before the High 
Priest died - bina yi Naw otip ma: An unintentional 
murderer who died in a city of refuge is buried there. 
After the death of the High Priest his bones are trans- 
ferred to his ancestral burial plot, as it is taught in the 
baraita (Rambam Sefer Nezikin, Hilkhot Rotzeah UShmi- 
rat HaNefesh 7:3). 


The High Priest was deemed the son of a divorced 
woman, etc. = 131 1W973 13 ya Mba: The Rambam 
rules that if one was sentenced to exile and the High 
Priest serving at the time was disqualified from the 
priesthood, e.g., if he was discovered to be the son of a 
divorced woman or the son of a halutza, his priesthood 
is negated, and the status of the murderer is that of one 
who was sentenced at a time when there was no High 
Priest, and therefore the murderer may never leave his 
city of refuge. See the Kesef Mishne, who explains that 
the Rambam’s ruling is based on the conclusion of the 
Gemara in tractate Kiddushin (66b) of the Babylonian 
Talmud and tractate Terumot (8:1) of the Jerusalem Tal- 
mud (Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 7:12). 


If a priest was standing and sacrificing, etc. - 77 
^D ayn my: If a priest was serving in the Temple 
and it was discovered that he was disqualified from the 
priesthood, any service that he performed in the past is 
valid, as the halakha is in accordance with the opinion 
of Rabbi Yehoshua in his dispute with Rabbi Eliezer. He 
may not continue his service, but if he does continue 
to serve his service is not invalidated, although some 
authorities dispute this and deem his service invalid 
from that point forward (Rambam Sefer Avoda, Hilkhot 
Biat HaMikdash 6:10). 
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The mishna teaches: If it was before his verdict was decided that the 
High Priest died and they appointed another in his place, and thereaf- 
ter his verdict was decided, he returns with the death of the second 
High Priest. The Gemara asks: From where are these matters derived? 
Rav Kahana said that they are derived from a verse, as the verse states: 

“And he shall dwell there until the death of the High Priest, whom 
he anointed with the sacred oil” (Numbers 35:25). Now is it the 
unintentional murderer who anoints the High Priest? Rather, the 
reference is to that High Priest who was anointed during his days, 
after he committed the unintentional murder. 


The Gemara asks: Why is his return home dependent on the death of 
the second High Priest? Earlier (11a), the Gemara explained that the 
High Priest bears a share of the responsibility for unintentional mur- 
derers, as he should have pleaded for mercy for his generation and he 
did not do so. In this case, as the High Priest in question was appointed 
only after the murder transpired, what could he have done to prevent 
the unintentional murder? The Gemara answers: He should have 
pleaded for mercy that the verdict of the unintentional murderer 
would be decided by the court favorably, so that he would not be 
sentenced to exile, and he did not plead. 


§ Abaye said: We have a tradition that with regard to an uninten- 
tional murderer whose verdict was decided and who was sentenced 
to exile, and he died" before he was exiled to the city of refuge, one 
transports his bones to the city of refuge, and buries him there, as it 
is written: “To return and dwell in the land until the death of the 
priest” (Numbers 35:32). And what is the dwelling that is in the 
land? You must say it is referring to his burial. A Sage taught: If an 
unintentional murderer died in a city of refuge before the High Priest 
died," one transports his bones to the graves of his ancestors after 
the High Priest dies, as it is written: “The murderer shall return to 
his ancestral land” (Numbers 35:28). What is the dwelling that is 
taking place in his ancestral land? You must say it is his burial. 


§ The Gemara cites a dispute with regard to a case where the mur- 
derer’s verdict was decided, i.e., he was sentenced to exile, and the 
High Priest filling the position at the time was deemed the son of 
a divorced woman" or the son of a halutza, and the High Priest 
was thereby disqualified from the priesthood. Rabbi Ami and Rabbi 
Yitzhak Nappaha disagree with regard to this matter. One says: The 
priesthood died, i.e. itis as though the High Priest died, and all exiles 
return home from the city of refuge. And the other one says: The 
priesthood is voided, i.e., it is as though there was no High Priest 
filling the position during that period, and therefore, the exiles may 
never leave the city of refuge. 


The Gemara suggests: Let us say that these amora’im, Rabbi Ami and 
Rabbi Yitzhak Nappaha, disagree with regard to the issue that is the 
subject of the dispute between Rabbi Eliezer and Rabbi Yehoshua, 
as we learned in a mishna (Terumot 8:1): If a priest was standing 
and sacrificing" offerings upon the altar, and it became known that 
he was the son of a divorced woman or the son of a halutza, and he 
was disqualified from the Temple service, Rabbi Eliezer says: All 
offerings that he sacrificed up to that point are not valid, as it is 
apparent that he is not and never was fit for Temple service, and Rabbi 
Yehoshua deems all offerings that he already sacrificed as valid. 


The Gemara explains: Let us say that the one who says here that the 
priesthood died holds in accordance with the opinion of Rabbi 
Yehoshua. He holds that the High Priest is disqualified only from the 
time of the discovery that he is disqualified from the priesthood and 
forward, while any service performed previous to that discovery is 
valid. The discovery that he is disqualified from the priesthood is like 
the High Priest’s death, but his priesthood is not invalidated retro- 
actively. And the one who says that the priesthood is voided holds 
in accordance with the opinion of Rabbi Eliezer, and since his 
priesthood is voided retroactively, there was no High Priest filling 
the position when he was sentenced. 
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The Gemara rejects this parallel: According to the opinion of 
Rabbi Eliezer, everyone agrees that he holds that the priest- 
hood is voided. When they disagree, it is according to the 

opinion of Rabbi Yehoshua: The one who says the priesthood 

is dead holds in accordance with the straightforward under- 
standing of the opinion of Rabbi Yehoshua. And the one who 

says the priesthood is voided can also hold in accordance 

with his opinion and explain that Rabbi Yehoshua states his 

opinion only there, with regard to Temple service, as it is writ- 
ten: “Bless, God, his property [heilo], and accept the work of 
his hands” (Deuteronomy 33:11). The term heilo is interpreted 

homiletically to mean that even the offerings of those disquali- 
fied from Temple service due to flawed lineage [halalin] are 

accepted after the fact. But here, with regard to the status of 
the priest, even Rabbi Yehoshua concedes that the priesthood 

is voided retroactively. 


§ The mishna teaches: If the verdict ofa murderer was decided 
at a time when there was no High Priest, and likewise in the 
cases of one who unintentionally killed a High Priest and in the 
case of a High Priest who killed unintentionally, the uninten- 
tional murderer never leaves the city of refuge. And one who is 
exiled may not leave the city at all; even if the Jewish people 
require his services, and even if he is the general of the army of 
the Jewish people like Joab ben Zeruiah, he does not leave the 
city of refuge ever. Rav Yehuda says that Rav says: Joab made 
two errors" at that moment, when he fled from Solomon, as it 
is written: “And Joab fled to the Tent of God and grasped the 
horns of the altar” (1 Kings 2:28). 


He erred in that only the top of the altar provides refuge, and 
he grasped its corners. Moreover, he erred in that only the 
altar of the eternal House, i.e., the Temple. provides refuge, 
and he grasped the altar at Shiloh. Abaye said: It is with 
regard to this that Joab also erred, as the altar provides refuge" 
only for a priest who grasps the roof of the altar and his service 
is in his hand, and Joab was a non-priest. 


Apropos errors, the Gemara cites that Reish Lakish says: The 
angel of Rome is destined to make three errors, as it is writ- 
ten: “Who is this who comes from Edom, with crimsoned 
garments from Bozrah?” (Isaiah 63:1), which is a parable for 
God's arrival after killing the angel of Rome in Bozrah. The 
angel of Rome will err in that it is only the city of Bezer that 
provides refuge and he exiled himself to Bozrah; he will err 
in that it provides refuge only to an unintentional murderer 
and he was an intentional murderer; and he will err in that 
it provides refuge only to a person and he is an angel. 


§ The Gemara resumes its analysis of the mishna. Rabbi 
Abbahu says: Cities of refuge were not given for the purpose 
of burial" of unintentional murderers within them, as it is 
written with regard to the Levite cities: “And their open land 
shall be for their cattle, and for their property, and for all their 
beasts [hayyatam]” (Numbers 35:3), from which it is derived: 
For life [lehayyim] they are given, but not for burial. Even 
Levites who reside in these cities are buried beyond the open 
land surrounding the city. The Gemara raises an objection to 
this from the mishna’s interpretation of the term: “That he fled 
there” (Numbers 35:25), from which it is derived: There shall 
be his dwelling, there shall be his death, there shall be his 
burial. The Gemara answers: A murderer is different,’ as the 
Merciful One revealed concerning him that he is to be buried 
there. That does not apply to the other residents of the city. 


NOTES 

And accept the work of his hands - nya Yt byin: 

This is understood as a special directive that the Temple 
service of a disqualified priest, the work of his hands, 
is accepted (Rashi). According to the opinion that his 
priesthood is negated, although his service is accepted, 
his personal status as a priest is retroactively negated. 
According to the opinion that the priesthood died, 
since his Temple service is accepted after the fact, his 
priesthood is not entirely negated. 


Joab made two errors - AK? Typ My NY: As related 
in the book of Kings (see | Kings 2:5- *6), on his death- 
bed, David commanded Solomon to make certain that 
Joab would be executed for killing two generals of 
the army of Israel, Abner, son of Ner, and Amasa, son 
of Jether. 


Cities of refuge were not given for burial, etc. — 1 
3) mma 3nd x vopn: Cities of refuge are Levite 
cities. “additionally, all the other Levite cities serve as 
cities of refuge, the only difference being that the other 
Levite cities provide refuge only if the murderer enters 
the city deliberately (see 10b). 


A murderer is different — 98W nyin: The reason is that 
there is a Torah edict that unintentional murderers are 
to be buried in a city of refuge; by contrast, it was not 
permitted for Levites to be buried there. Furthermore, 
the burial of the murderers there is temporary, as their 
remains would be reinterred in their ancestral burial 
plot after the death of the High Priest (Meiri). 


HALAKHA 

Refuge provided by the altar - nama mop: The altar 
unctions like a city of refuge in providing protection 
or an unintentional murderer. Therefore, in the case of 
an unintentional murderer protected by the altar, if the 
blood redeemer killed him, he is liable to be executed. 
Only the roof of the altar of the Temple provides refuge, 
and only to a priest in the midst of his Temple service. 
t does not provide refuge for a non-priest, or for a 
priest who is not in the midst of his service, or for a 
priest who was not on the roof of the altar but standing 
adjacent to it, or for one grasping the horns of the altar. 
One protected by the altar does not remain there but 
instead is provided with an escort to accompany him 
o a city of refuge. 

These provisions apply to an unintentional murderer 
iable to be exiled. One fleeing the king who seeks to 
ave him executed for sedition, or one fleeing the 
court that issued a provisional edict to execute him 
is protected by the altar, even if he is a non-priest. In 
hat case, he is removed from the altar only if he was 
orewarned, tried based on the testimony of witnesses, 
and sentenced to be executed (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 5:12-14). 


Cities of refuge were not given for burial - vopa yw 
map) 33) x: Levites who live in cities of refuge are 
buried neither in the cities nor in the environs delin- 
eated in the Torah, which total three thousand cubits in 
each direction (Rambam Sefer Zeraiim, Hilkhot Shemitta 
Ve Yovel 13:3 and Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 7:4). 
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HALAKHA 


Here being admitted, there to dwell - jx vibph Ix 
ath: While an unintentional murderer is ‘chatted any- 
where within the boundaries of the city of refuge, he 
must dwell within the city itself (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 8:11). 


One may not render the field of a Levite city an open 
space, etc. -^D WRA TIY pwiy pre: The land of Levite 
cities may not be reclassified as land of the open space 
adjacent to the city, nor may the land of its open space 
be appended to the city. Similarly, the land of the open 
space of the city may not be reclassified as part of the 
city field, nor may land of the field be reclassified as 
open space. The halakha applies to other cities in Eretz 
Yisrael as well, in accordance with the mishna in tractate 
Arakhin 33b (Rambam Sefer Zeraiim, Hilkhot Shemitta 
VeYovel 13:4-6). 


NOTES 


One may not render the field of a Levite city an open 
space, etc. — 131 WYA TIY pwiy px: The provisions of 
the Levite cities, which include the cities of refuge, are 
detailed in the book of Numbers (chapter 35), where it 
states that there is an area measuring two thousand 
cubits beyond the city walls appended on all sides of 
each city. The one thousand cubits closer to the city 
serve as open space, and no dwellings or fields may be 
established there. The one thousand cubits farther from 
he city serve as the city’s field, where trees are planted 
and other agricultural activity is undertaken. Since the 
measure of the field and the open space is determined 
by Torah law, it may not be altered. 


And any person is liable for killing him — o1% bo 
voy pam: This is the version of the text according t tothe 
sea as otherwise there would be no clear differ- 
ence between the two tannaiim with regard to people 
hat are not the blood redeemer. The version cited by 
virtually all early commentaries is: And any person is 
not liable for killing him. The reason is that by leaving 
he city of refuge, the murderer has rendered himself 
subject to being killed, and even Rabbi Akiva concedes 
hat there is no liability for killing him. 


The verse states: Until he stands, etc. - w21 mon 
"31 Way TX: The Ran (Sanhedrin 45a) explains that this 
halakha applies to an unintentional murderer as well. If 
he leaves the city of refuge and the court sentences him 
to death for doing so, the blood redeemer is first in line 
to kill him. Rabbeinu Hananel explains that Rabbi Eliezer 
is referring to an unintentional murderer who was not 
yet been sentenced to exile by the local court and it 
is only in that case that the blood redeemer may not 
kill him. Once the court sentences him to exile, Rabbi 
Eliezer concedes to Rabbi Yosei HaGelili and Rabbi Akiva 
that it is permitted for the blood redeemer to kill him, 
or perhaps there is even a mitzva for him to do so. 
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The mishna teaches: Just as an unintentional murderer is admitted to 
the city of refuge, so is he admitted to its outskirts, located within the 
Shabbat boundary. And the Gemara raises a contradiction from a 
baraita with regard to that which is written concerning the uninten- 
tional murderer: “And he shall dwell in it” (Numbers 35:25), from 
which it is inferred: “In it,” but not within its boundary. Abaye said: 
This is not difficult. Here, the mishna is referring to the unintentional 
murderer being admitted to the city, which will provide refuge from 
the blood redeemer, who may not kill him there. There, the baraita is 
referring to the place where it is permitted for the murderer to dwell," 
i.e., within the city itself and not on its outskirts. 


The Gemara asks: Why is it necessary to state that the murderer may 
not dwell on the outskirts of the city? Let him derive that halakha 
from the fact that one may not render the field of a Levite city an 
open space," nor an open space a field, nor an open space part of 
the city, nor the city an open space. Apparently, the outskirts of 
the city, whose status is that of an open space, may not be utilized for 
residential purposes. Rav Sheshet said: It is necessary to state this 
halakha only for tunnels. If a murderer excavated a tunnel on the 
outskirts of the city, although he did not violate the prohibition against 
ruining the fields of the city, he may not reside there based on the 
halakha by Torah law that he must reside inside the city. 


§ The mishna teaches a dispute between Rabbi Yosei HaGelili and 
Rabbi Akiva with regard to a case where the unintentional murderer 
emerged beyond the Shabbat boundary of the city of refuge, and 
the blood redeemer found him there. The Sages taught that it is 
written: “And the blood redeemer finds him outside the border of 
his city of refuge and the blood redeemer murders the murderer, 
he has no blood” (Numbers 35:27): It is a mitzva for the blood 
redeemer to kill him, and if there is no blood redeemer available to 
fulfill this mitzva, it is optional for any person to do so; this is the 
statement of Rabbi Yosei HaGelili. Rabbi Akiva says: It is optional 
for the blood redeemer to kill him, and any other person is liable 
for killing him." 


The Gemara analyzes the mishna: What is the reason for the opinion 
of Rabbi Yosei HaGelili? He says: Is it written: If the blood redeemer 
murders the unintentional murderer, he has no blood? It states: “And 
the blood redeemer murders the murderer,” indicating that it is a 
mitzva. And Rabbi Akiva says: Is it written: The blood redeemer shall 
murder, in the imperative? It merely states: “And the blood redeemer 
murders,” which is merely relating the scenario under discussion. 


Ona related note, the Gemara cites that Mar Zutra bar Toviyya says 
that Rav says: In the case of a murderer who emerged beyond the 
Shabbat boundary of the city of refuge, and the blood redeemer 
found him there and killed him, the blood redeemer is executed for 
killing him. The Gemara asks: In accordance with whose opinion 
did Rav issue this ruling? He issued it neither in accordance with 
the opinion of Rabbi Yosei HaGelili, who maintains that there is a 
mitzva for the blood redeemer to kill him, nor in accordance with 
the opinion of Rabbi Akiva, who says the blood redeemer has the 
option of killing him. 


The Gemara answers: Rav states this ruling in accordance with the 

opinion of that tanna, as it is taught in a baraita that Rabbi Eliezer 
says with regard to the verse: “And the murderer shall not die, until 

he stands before the congregation for judgment” (Numbers 35:12): 
Why must the verse state this? It is necessary since it is stated: “And 

the blood redeemer finds him... and the blood redeemer murders 

the murderer” (Numbers 35:27). One might have thought that the 

blood redeemer may murderer him immediately; therefore, the verse 

states: “Until he stands" before the congregation for judgment,” 
from which it is derived that the blood redeemer may kill the murderer 
after only he is convicted in court. Mar Zutra bar Toviyya says that Rav 
says that the blood redeemer is liable if he kills the murderer before 

he is convicted. 
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The Gemara asks: And as for Rabbi Yosei HaGelili and Rabbi 
Akiva, with regard to this verse: “Until he stands before the 
congregation for judgment,” what do they derive from it? 
The Gemara answers: That verse is necessary for that which 
is taught in a baraita that Rabbi Akiva says: From where 
is it derived in the case of a Sanhedrin that saw one kill" 
a person that they may not execute him until he stands 
trial in a different court? It is derived from a verse, as the 
verse states: “Until he stands before the congregation for 
judgment,” meaning: Until he stands before a different 
court. Since they themselves witnessed the murder, they are 
no longer capable of considering the possibility that he may 
be innocent. 


The Sages taught in a baraita with regard to the verse: “And if 
the murderer emerges [yatzo yetze] ...and the blood redeemer 
murders the murderer, he has no blood” (Numbers 35:26-27): 
I have derived only that the blood redeemer may kill the 
unintentional murderer if the unintentional murderer emerges 
from the city intentionally. From where is it derived that the 
same applies if he emerges unwittingly? It is derived from 
this verse, as the verse states: “If yatzo yetze”; the doubled 
form of the verb serves to teach that this halakha applies in 
any case where the unintentional murderer emerges from the 
city of refuge. 


The Gemara asks: But isn’t it taught in a baraita with regard 
to an unintentional murderer who emerged from the city of 
refuge unwittingly: And one who kills him intentionally is 
executed," and one who kills him unintentionally is exiled?" 
The Gemara answers: This is not difficult, as this second baraita 
is in accordance with the opinion of the one who says that 
we say: The Torah spoke in the language of people, and no 
halakha is derived from the doubled form of the verb: Yatzo 
yetze, as it is merely a rhetorical flourish, and that first baraita is 
in accordance with the opinion of the one who says that we 
do not say: The Torah spoke in the language of people, and 
the compound verb was employed in order to derive that the 
blood redeemer may kill the unintentional murderer even if 
he emerged from the city of refuge unwittingly. 


Abaye said: It stands to reason that the halakha is in accor- 
dance with the opinion of the one who says: The Torah spoke 
in the language of people, and the blood redeemer is liable 
for killing an unintentional murderer who emerged from the 
city of refuge unwittingly, in order to ensure that the ultimate 
punishment of the unintentional murderer, when he emerges 
from the city of refuge, will not be more severe than his initial 
punishment, when he is sentenced in court. Just as with regard 
to his initial punishment for murder, if he killed intentionally 
he is executed, and if he killed unintentionally he is exiled, 
so too, with regard to his ultimate punishment, if he emerges 
from the city of refuge intentionally he is killed by the blood 
redeemer, and if he emerges unwittingly he is returned to exile 
in the city of refuge. 


§ It is taught in one baraita: In the case of a father who killed 
his son, his surviving son becomes his blood redeemer and 
may kill him. And it is taught in another baraita: His son does 
not become his blood redeemer." The Gemara suggests: Let 
us say that this baraita, which states that his son does become 
his blood redeemer, is in accordance with the opinion of Rabbi 
Yosei HaGelili. Since there is a mitzva for the blood redeemer 
to kill the murderer, this mitzva applies equally to a son. And 
that baraita, which states that a son does not become a blood 
redeemer to kill his father, is in accordance with the opinion of 
Rabbi Akiva, who holds that the blood redeemer has only the 
option, not a mitzva, to kill the murderer. 


HALAKHA 
Sanhedrin that saw one kill — 337 TR AWW PIT: An inten- 
tional murderer is not executed by witnesses and onlookers until 
he is taken to court for trial and sentenced to death. The halakha 


applies to all those liable to be executed (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 1:5). 


Intentionally is executed, unwittingly is exiled — 31713 Tma 
mhia aiwa: If an unintentional murderer intentionally leaves the 
city of refuge he thereby subjects himself to being killed. It is 
permitted for the blood redeemer to kill him, and anyone else 
who kills him is not liable. If he unwittingly leaves the city of 
refuge, anyone who kills him is liable to be exiled, in accordance 
with the opinions of Rabbi Akiva and Abaye (Kesef Mishne). See 
the commentaries on the Rambam, who discuss whether this is 
the halakha only with regard to one who kills him unintentionally 
or if it applies to one who kills him intentionally (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 5:10). 


D77 enh ib: In the case of a father who anneni killed his 
son, if his son had a son, that son is his blood redeemer and may 
kill his grandfather. If the murdered son had no sons, the victim's 
brothers do not assume the status of blood redeemers and may 
not kill their father. The father is judged in court and executed 
if found guilty (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 1:3 and Sefer Shofetim, Hilkhot Mamrim 5:15). 


NOTES 


One who kills him intentionally is executed — 3171 THA ii: 

According to this version of the text, the reference is to one who 

killed an unintentional murderer who left his city of refuge. If he 
killed him intentionally he is killed; if he killed him unintentionally 
he is exiled, just as is the case involving any other person. The 

difficulty is that the baraita states explicitly that it is prohibited to 

kill one who left his city of refuge unwittingly. Abaye's statement 
at the conclusion of the discussion in the Gemara is not compat- 
ible with that explanation. Other versions omit the term: One 
who kills him; therefore, the text merely reads: Intentionally, he 

is executed (see Ritva; Gra). According to that version, the baraita 

is referring to the exiled murderer: If he left the city of refuge 

intentionally, the blood redeemer may kill him; if he emerged 

unwittingly, he is exiled, i.e., the unintentional murderer must 
return to the city of refuge, and the blood redeemer may kill 

him only if he forewarns him that if he fails to return to the city 
he will kill him (Riaz). 
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HALAKHA 


A son does not become an agent to flog his father, 
etc. -nainis yaxd mhw nwy ya px: If one's father 
or mother violated a prohibition for which they are 
liable to receive lashes, and the son was employed as 
the attendant of the court, the son may not adminis- 
ter the lashes. Similarly, if it was determined that his 
parents are to be ostracized, the son may not act as an 
agent of the court to ostracize them, nor may he strike 
them or demean them as an agent of the court. This 
is the halakha even if they are unrepentant and were 
deserving of their punishment. The exception is one 
who incites others to engage in idol worship. In that 
case the son of the inciter may act as the agent of the 
court to administer punishment (Rambam Sefer Nezikin, 
Hilkhot Mamrims:14; Shulhan Arukh, Yoreh De‘a 241:5). 


Tree that stands. ..outside the boundary - xing tons 
onay yan...may: If a tree was situated within the 
boundary of a city of refuge and its boughs extended 
outside the boundary, once the murderer is standing 
beneath the boughs, the city of refuge affords him 
protection. If the tree was outside the boundary and 
its boughs extended within the boundary, once the 
murderer is standing at the base of the tree, the city of 
refuge affords him protection (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 8:11, and see Kesef 
Mishne there). 


BACKGROUND 
Tree and its boughs — i512) ts: 


Tree with its boughs leaning outside the city 
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The Gemara rejects that understanding. And how can you under- 
stand it in that manner? Both according to the one who says that 
there is a mitzva for the blood redeemer to kill the unintentional 
murderer and according to the one who says that it is optional, 
is it permitted for a son to do so? But doesn’t Rabba bar Rav 
Huna say, and likewise the school of Rabbi Yishmael taught: 
With regard to all transgressions of the Torah, even if the father 
is liable to receive lashes or be ostracized, ason does not become 
an agent of the court to flog his father" or to curse him, apart 
from the case of a father who acted as one who incites others to 
engage in idol worship, as the Torah states in his regard: “You shall 
neither spare nor conceal him” (Deuteronomy 13:9)? 


Rather, the Gemara suggests that the apparent contradiction 
between the two baraitot is not difficult, as this baraita, which 
says that the son does not become a blood redeemer to kill his 
father, is referring to his son, and that baraita, which says that 
the son does become a blood redeemer, is referring to the son of 
his son, who can become a blood redeemer to kill his grandfather, 
as the grandson is not required to honor his grandfather as he is 
required to honor his father. 


MI S HN A The previous mishna teaches that the hal- 
akhic status of the outskirts of the city is 
like that of the city itself in terms of the unintentional murderer 
being provided refuge there. The mishna adds: With regard to a 
tree that stands within the Shabbat boundary of a city of refuge, 
whose boughs extend outside the boundary,’ or a tree that 
stands outside the boundary" and its boughs extend inside the 
boundary, the status of the tree, whether it is considered inside 
or outside the boundary, in all cases follows the boughs. 
G E M A And the Gemara raises a contradiction 
from a mishna (Ma'aser Sheni 3:7) taught 


with regard to second tithe. Second-tithe produce must be con- 
sumed within Jerusalem or redeemed outside of Jerusalem: With 

regard to a tree that stands within Jerusalem, and whose boughs 

extend outside the city wall, or a tree that stands outside the city 
wall and whose boughs extend inside the wall, the principle is: 
The halakhic status of any part of the tree that is above the wall and 

inward is that of an area within the wall and the halakhic status of 
any part of the tree that is above the wall and outward is that of 
an area outside the wall. Apparently, the trunk does not follow the 

boughs and the boughs do not follow the trunk. The status of each 

part of the tree is determined by its position relative to the wall. 


The Gemara rejects the parallel between the cases. Are you raising 
a contradiction between the halakha of second tithe and the 
halakha of cities of refuge? With regard to the halakha of second 
tithe, the Merciful One made the status of the tree dependent on 
the wall, and with regard to cities of refuge, the Merciful One 
made the status of the tree dependent on dwelling. One can 
dwell in its boughs, but one cannot dwell in its trunk. Therefore, 
with regard to cities of refuge, the halakhic status of the tree is 
determined by the boughs. 


And the Gemara raises a contradiction between the previous 
baraita with regard to the halakha of second tithe and another 
baraita with regard to the halakha of second tithe, as it is taught 
in a baraita (see Ma'asrot 3:10): In Jerusalem, follow the boughs 
in determining the status of the tree with regard to consuming 
second-tithe produce, and likewise, with regard to cities ofrefuge, 
follow the boughs in determining the status of the tree with regard 
to providing refuge for an unintentional murderer. Rav Kahana 
said: This apparent contradiction is not difficult, as this baraita is 
in accordance with the opinion of Rabbi Yehuda, and that baraita 
is in accordance with the opinion of the Rabbis. As it is taught in 
a baraita with regard to partaking of second tithe in Jerusalem: 
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Rabbi Yehuda says: With regard to a cave, follow its entrance; 
if the entrance is inside the city, the status of the entire cave is that 
of part of the city, and one may partake of tithes in it. With regard 
to atree, follow its boughs." The baraita that states that with regard 
to second tithe in Jerusalem and cities of refuge one follows the 
boughs is in accordance with the opinion of Rabbi Yehuda. 


The Gemara rejects that explanation. Say that you heard Rabbi 
Yehuda express this opinion with regard to second-tithe produce 
in a situation where his ruling is a stringency," as in the case where 
the trunk of a tree is outside Jerusalem and its boughs are inside 
Jerusalem, just as among its boughs, one may not redeem second- 
tithe produce," and he must partake of it in Jerusalem, so too at its 
trunk he may not redeem second-tithe produce, even though it 
stands outside of Jerusalem. So too in a case where the trunk of a 
tree is inside and its boughs outside, there is a stringency: Just as 
among its boughs, one may not partake of second-tithe produce 
without redemption, so too at its trunk he may not partake of 
second-tithe produce without redemption, even though it stands 
inside Jerusalem. 


But with regard to cities of refuge, it may be otherwise: Granted, 
if its trunk is outside the boundary and its boughs are inside, 
just as among its boughs, the blood redeemer may not kill the 
unintentional murderer, so too at its trunk, he may not kill him. 
But if its trunk was inside and its boughs outside, would one say 
that just as among its boughs, the blood redeemer may kill him, at 
its trunk, he may also kill him? Isn’t the unintentional murderer 
standing inside the city of refuge? How could one say that it is 
permitted for the blood redeemer to kill him inside the city? 


Rava said that it can be explained as follows: In the case where its 
trunk is inside the boundary and its boughs outside, and the unin- 
tentional murderer was standing at its trunk, everyone agrees that 
the blood redeemer may not kill him, and when Rabbi Yehuda said 
that the trunk follows the boughs, he did not intend to include that 
case. If the murderer is standing among the boughs of the tree, and 
the blood redeemer is able to kill him with arrows and pebbles, 
everyone, including the Rabbis, agrees that the blood redeemer 
may kill him, as the boughs are outside the city. 


When they disagree is with regard to whether its trunk can 
become a step for its boughs, enabling the blood redeemer to 
gain access to the unintentional murderer there. One Sage, Rabbi 
Yehuda, holds: Its trunk can become a step for its boughs; the 
blood redeemer may gain access to the boughs extending outside 
the boundary and kill the unintentional murderer by climbing the 
trunk inside the city. It was in that context that Rabbi Yehuda says 
that the trunk follows the boughs. And one Sage, the Rabbis, holds: 
Its trunk cannot become a step for its boughs. 


Rav Ashi said: What is the meaning of Rabbi Yehuda’s statement: 
Follow its boughs? It does not mean that the location of the boughs 
is the only determining factor; rather, it means that in addition to 
the trunk, follow the boughs as well in a case where it is a strin- 
gency. Therefore, with regard to a city of refuge a tree whose trunk 
is inside the boundary and its boughs extend beyond the boundary, 
the halakhic status of the boughs is the same as what it would be 
were they inside the boundary. 


Follow the boughs as well — 4137 m% 4x: If a tree is situated 
within the walls of Jerusalem and its boughs extend outside the 
walls, it is prohibited to partake of second-tithe produce under 
those boughs. Despite this, second-tithe produce that was 


HALAKHA 


— NOTES 9 —HW———_. 
With regard to a tree follow its boughs - nx bin twa 
iaj): On this basis, the Gemara rejects its initial response that 
there is a difference between the halakhot of cities of refuge 
and the halakhot of tithes in this regard. Rather, the Gemara 
says that the mishna here and the mishna in tractate Ma‘asrot 
(3:10) state that both in Jerusalem and in cities of refuge 
follow the boughs, in accordance with the opinion of Rabbi 
Yehuda. Meanwhile, the other mishna (Ma‘aser Sheni 3:7), 
which states that the wall, not the boughs, is the determin- 
ing factor, is in accordance with the opinion of the Rabbis 
(see Gra and Arukh LaNer). 


Say that you heard...where his ruling is a stringency — 
xvain>..nyaw7 ware: Tosafot ask: Why say that Rabbi 
Yehuda says follow the boughs only as a stringency? Per- 
haps he maintains that this is the halakha in all cases. They 
answer that the Gemara prefers to explain the dispute in a 
manner where the opinions of Rabbi Yehuda and the Rabbis 
are not diametrically opposed. Rather, fundamentally, Rabbi 
Yehuda agrees with the reasoning of the Rabbis, and he 
merely rules stringently with regard to the boughs. 


Among its boughs one may not redeem second-tithe 
produce, etc. — 3) p15 '¥73 xb spina: There are two aspects 
o the halakhot of second tithe in Jerusalem. One is that 
second-tithe produce may be eaten only in Jerusalem. The 
second is that any second-tithe produce that has not yet 
been taken into Jerusalem may be redeemed with money, 
but once it enters the city it may no longer be redeemed. 
Therefore, following the boughs can lead to a stringent ruling 
with regard to both aspects. If the boughs extend outside 
he city, one may not partake of second-tithe produce near 
its trunk. If the boughs extend into the city, one may not 
redeem second-tithe produce that reached the trunk of 
hat tree. 


Follow the boughs as well — 91371 7M 4x: Rashi says that 
Rav Ashi, like Rava, explains in accordance with the opinion 
of Rav Kahana that everything is based on the opinion of 
Rabbi Yehuda. Yet, while Rava holds that according to Rabbi 
Yehuda a blood redeemer may kill a murderer located under 
boughs outside the city even though the trunk of the tree 
is inside the city, as one follows the boughs, Rav Ashi holds 
hat Rabbi Yehuda rules stringently in that case and fol- 
ows the trunk. Therefore, the blood redeemer may not kil 
a murderer located under boughs outside the city. On the 
contrary, Rav Ashi understands that Rabbi Yehuda is saying 
hat in general, the trunk alone is the determining factor, 
and it is only with regard to a city of refuge that the boughs 
are taken into account at all. Therefore, not only may the 
blood redeemer not kill the murderer under the boughs 
outside the city when the trunk is inside the city, but even 
if the trunk was outside the city and the boughs inside, the 
blood redeemer may not kill the murderer near the trunk 
outside the city, because one follows the boughs in that 
case. Josafot question Rashi’s explanation, and maintain 
hat according to Rav Ashi, the boughs are never entirely 
disregarded, not even in the case of a stringency. Therefore, 
if the trunk was inside the city and the boughs outside, the 
blood redeemer may kill him under the boughs. The novel 
element in Rav Ashi's opinion is with regard to the trunk: 
One follows the boughs and rules stringently even if the 
murderer is standing near the trunk. The Ramban writes 
that in the Jerusalem Talmud in tractate Ma‘aser Sheni (3:4) 
a similar conclusion is reached. 


brought beneath those boughs may no longer be redeemed, 
as it is considered to have entered the city. The Rambam rules in 
accordance with the opinion of Rav Ashi, as he is a later author- 
ity and his opinion is logical, and one follows the boughs only 


in cases of stringency (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 
Sheni 2:15 and Kesef Mishne there). 
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HALAKHA 


If an unintentional murderer unintentionally killed a per- 
son in the same city — yi Anika aim: If an unintentional 
murderer unintentionally killed a person in his city of refuge 
he is exiled from one neighborhood to another within that 
city, but he may not leave the city (Rambam Sefer Nezikin, 
Hilkhot Rotze'ah UShmirat HaNefesh 7:5). 


Levite who killed - 37W mb Ja: If a Levite unintentionally 
killed a person inside the city of his residence, he is exiled to 
a different Levite city. If the unintentional murder occurred 
outside the city of his residence, he is admitted to that city, 
in accordance with the Rambam’s explanation of the phrase: 
If he was exiled to his district (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 7:5). 


A murderer whom the people of the city sought to honor - 
123 aww nyin: If the inhabitants of a city of refuge seek to 

honor an unintentional murderer upon his arrival, he must 
say to them: | am a murderer. If they respond: Nevertheless, 
we wish to honor you, he may accept the honor (Rambam 

Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 7:7). 
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MI S H N A Ifan unintentional murderer, exiled to a city 


of refuge, unintentionally killed a person in 
the same city," he is exiled from that neighborhood where he 
resided to another neighborhood within that city. And a Levite 
who is a permanent resident of a city of refuge and unintentionally 
killed a person is exiled from that city to another city. 


CEMARA = the halakha in the mishna that a 


Levite is exiled from one city to another 
city, the Gemara cites that which the Sages taught with regard to 
the verse: “And one who did not lie in wait... and I will appoint 
for you a place where he may flee” (Exodus 21:13). “And I will 
appoint for you”; God said to Moses: There will be a place that 
provides refuge for unintentional murderers already during your 
lifetime. “A place”; it will be from your place," meaning the Levite 
camp served as the place that provided refuge in the wilderness. 

“Where he may flee”; this teaches that Israel would exile uninten- 
tional murderers in the wilderness as well, before they entered the 
land. To where did they exile unintentional murderers when they 
were in the wilderness? They exiled them to the Levite camp, which 
provided refuge. 


From here the Sages said: A Levite who killed" unintentionally is 
exiled from one district to another district, to a different Levite 
city in the other district. And if he was exiled to a city in his own 
district, he is admitted to the city in his district,’ which provides 
him with refuge. Rav Aha, son of Rav Ika, said: What is the 
verse from which it is derived that a murderer who unintentionally 
killed in the city of refuge where he was exiled is exiled to another 
neighborhood in that same city? It is derived from a verse, as it is 
stated: “For in his city of refuge he shall dwell” (Numbers 35:28), 
indicating that it is a city in which he was already admitted, as 
the verse is referring to it as his city, and he shall continue to reside 
there as well. 


MI S HN A Similarly," in the case of a murderer who 


was exiled to a city of refuge and the people 
of the city sought to honor him" due to his prominence, he shall 
say to them: I am a murderer. If the residents of the city say to 
him: We are aware of your status and nevertheless, we wish to 
honor you, he may accept the honor from them, as it is stated: 
“And this is the matter [devar] of the murderer” (Deuteronomy 
19:4), from which it is derived that the murderer is required to say 
[ledabber] to them that he is a murderer. He is not required to tell 
them any more than that. 


NOTES 


A place, from your place — vata oip: Rashi in Zevahim 
(117a) explains that this is derived from reading the verse “I will 
appoint for you a place” to mean: Your place. In other words, an 
unintentional murderer is admitted to Moses’ place, the Levite 
camp where he lived. 


He is admitted to the city in his district [pilkho] - whip iba: 
Rashi and the Rambam explain that pelekh here means district, 
and the Bah says that the reference is to the city. That was the 
understanding in Tosafot and it means that he is exiled within 
the city from one neighborhood to another. The early com- 
mentaries ask: How can it be said that he is admitted to his 
city after it was already stated that he is exiled from one city to 
another? They answer that one must be exiled from one city to 
another city ab initio. But if he moves from one neighborhood 
to another within the same city, it is effective after the fact 
(Tosafot on Zevahim 117a; see Tosefot Rabbeinu Peretz). 


Similarly - ia X¥1D: Many commentaries question the use of 
his term, as there appears to be no connection between the 
matters discussed in this mishna and those discussed in the 
previous one. Josefot Yom Tov and the Maharsha explain simply 
hat this mishna appears in tractate Sheviit as well, and in that 
context, there is a connection between the mishna and the 
one that precedes it. There, the mishna states that if one seeks 
o return a debt during the Sabbatical Year, the creditor must 
say to him: | forgive the debt. If the debtor says: Nevertheless, 
wish to repay the debt, the creditor may accept repayment. 
n this mishna too, after the initial refusal, once the residents 
of the city say: Nevertheless, we wish to honor you, he may 
accept the honor. 
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The unintentional murderers would pay" a fee to the Levites" as rent 
for their living quarters in the cities of refuge, which were Levite 
cities; this is the statement of Rabbi Yehuda. Rabbi Meir says: They 
would not pay a fee to them, but would reside rent free, as they are 
required to live there by Torah law. They also disagreed with regard 
to the status of the unintentional murderer when he returns home 
after the death of the High Priest. He returns to the same public 
office that he occupied prior to his exile; this is the statement of 
Rabbi Meir. Rabbi Yehuda says: He does not return to the office" 
that he occupied. 


GE M ARA Rav Kahana said: This dispute between 

Rabbi Yehuda and Rabbi Meir is with regard 
to payment of rent to the Levite landlords in the six cities of refuge 
designated in the Torah and in the book of Joshua, as one Sage, 
Rabbi Yehuda, holds that in the verse: “They shall be cities of refuge 
for you” (Numbers 35:11), the term “for you” means that the cities 
shall be for you only for providing refuge, and therefore they must 
pay rent to the Levites. And one Sage, Rabbi Meir, holds that the 
term “for you” means for all your needs; therefore, they are not 
required to pay rent. But with regard to the forty-two additional 
Levite cities, which also served as cities of refuge, everyone agrees 


that the unintentional murderers would pay rent to the Levite 
landlords. 


Rava said to him: But the term “for you” certainly indicates for 
all your needs; therefore, the dispute cannot be as Rav Kahana 
explains it. Rather, Rava said: The dispute is only with regard to 
the forty-two Levite cities, as one Sage, Rabbi Yehuda, holds that 
from the verse: “They shall be the six cities of refuge ...and beside 
them you shall give forty-two cities” (Numbers 35:6), it is derived 
that the forty-two cities are like these original six cities, only insofar 
as with regard to the unintentional murderer being admitted. And 
one Sage, Rabbi Meir, holds that from the verse: “They shall be the 
six cities of refuge... 
it is derived that the forty-two cities are like these original six cities 
in every sense: Just as those six cities were given to you, i.e., the 
unintentional murderers, for all your needs, so too, these forty-two 
cities were given to you, i.e., the unintentional murderers, for all 
your needs. But with regard to the six cities specifically designated 
as cities of refuge, everyone agrees that unintentional murderers 
would not pay the Levites a fee. 


HALAKHA 


and beside them you shall give forty-two cities,” 


The murderers would pay a fee to the Levites — 13¥ v7 Dwn 
Dh: An unintentional murderer who resides in a city of refuge 
does not pay rent to the Levites. If he fled from one Levite city 
to another, he pays rent. The halakha is in accordance with the 
opinion of Rabbi Yehuda in his dispute with Rabbi Meir, based 
on Rava's explanation of the mishna, as Rava is a later authority 
(Rambam Sefer Zera‘im, Hilkhot Rotze‘ah UShmirat HaNefesh 8:10). 


He does not return to the office — mwh winmm xb: Although 
the transgression of the unintentional murderer is atoned for by 
the death of the High Priest, he does not reassume his previous 
prominent office but must assume a less prominent position all 
his life, due to the heinous nature of the incident in which he was 
involved. The halakha is in accordance with the opinion of Rabbi 


Yehuda in his dispute with Rabbi Meir (Rambam Sefer Nezikin, 


Hilkhot Rotze'ah UShmirat HaNefesh 7:14; see Shulhan Arukh, Orah 
Hayyim 153:22 and commentaries there). 


——— NOTES 
The murderers would pay — 97 myn: Those exiled to 
a city of refuge would pay rent to the Levite or priestly 
homeowners in those cities (Rashi). Tosafot explain that 
this is not referring to rent, but to the exile’s obligation to 
pay city taxes, as the Torah merely mandates that the Lev- 
ites must accept the exiled murderers in their cities, not 
that they must pay the exiles’ share of the tax burden. 
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NOTES 
What is the meaning of: And likewise with regard to an 
exile — miaa 12112: The Ritva explains that the question 
is: Is this part of the statement of Rabbi Meir, or is this stated 
even according to the opinion of Rabbi Yehuda? 


HALAKHA 


He does not return to that status that his ancestors 
held - yniax spanaw mb aw ivg: One who was sold as 
a Hebrew slave does not reassume his previous prominent 
position, as the halakha is in accordance with the opinion 
of Rabbi Yehuda in his dispute with Rabbi Meir (Rambam 
Sefer Kinyan, Hilkhot Avadim 3:8). 
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§ The mishna teaches that there is a dispute as to whether the unin- 
tentional murderer returns to the same public office that he occu- 
pied prior to his exile. On a related note, the Sages taught with 
regard to a Hebrew slave liberated during the Jubilee Year, about 
whom it is written: “And he returns to his family, and to the estate 
of his fathers he shall return” (Leviticus 25:41): He returns to 
his family, but he does not return to that status of prominence 
and honor that his ancestors held; this is the statement of Rabbi 
Yehuda. Rabbi Meir says: He even returns to that status of promi- 
nence and honor that his ancestors held. From the phrase “to the 
estate of his fathers he shall return,” it is derived that he returns 
to be like his fathers. 


And likewise, the same is true with regard to an exile sent to a city 
of refuge, as when the verse states: “To the estate of his fathers he 
shall return,” the term “he shall return” is redundant and it serves 
to include the unintentional murderer. 


The Gemara asks: What is the meaning of: And likewise, the same 
is true with regard to an exile?’ The Gemara explains: It is as it 
is taught in a baraita with regard to the verse: “The murderer 
shall return to his ancestral land” (Numbers 35:28), from which it 
is derived that he returns to his ancestral land, but he does not 
return to that status of prominence and honor that his ancestors 
held;" this is the statement of Rabbi Yehuda. Rabbi Meir says: 
He even returns to that status of prominence and honor that his 
ancestors held. Rabbi Meir derives this by means of a verbal analogy 
from there, i.e., between the term of “return” written with regard 
to the unintentional murderer, and the term of “return” written 
with regard to the Hebrew slave. The verbal analogy teaches that 
just as a Hebrew slave returns to his father’s estate and the status of 
prominence held by his ancestors, so too, the unintentional murderer 
returns to his ancestral land and to the status of prominence held 
by his ancestors. 
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Anyone who unintentionally and without negligence killed a Jew, a Canaanite slave, 
a Samaritan, and some say a ger toshar, is exiled to a city of refuge. One is exiled for 
unintentionally killing his relative or student unless he was sanctioned to strike him. 


One who unintentionally kills in a case where his action is considered to be bordering 
on circumstances beyond his control is exempt from punishment. Ifhe unintention- 
ally killed another in a case where his action borders on the intentional, the city of 
refuge does not provide him with protection from the blood redeemer, and, due to 
the severity of his crime, the atonement provided by exile is insufficient to atone for 
his sin. 

As a rule, ifthe killing act took place in a downward motion, whether it was the mur- 
derer himself who was descending, or whether an implement that he was holding was 
wielded in a downward motion, e.g., an ax used to chop wood, the murderer is exiled. 
Because it is understood that objects tend to fall, it was his negligence that led to the 
object striking and killing another. If the killing act took place in an upward motion, 
the killing is considered to be bordering on circumstances beyond his control. The 
status of a downward motion performed for the purpose of an upward motion or 
an upward motion performed for the purpose of a downward motion is that of an 
upward motion. One is liable only if the murder was perpetrated by the force of his 
action and not if it was perpetrated by a force generated by the force of his action. 
If one was chopping a tree and the blade of the ax was displaced from the force of 
striking the tree and killed another, he is not exiled. 


There are six cities of refuge, three on the eastern side of the Jordan River, which were 
designated by Moses, and three in Eretz Yisrael, which were designated by Joshua. 
Beyond the cities of refuge mentioned explicitly in the Bible, the forty-two Levite 
cities also served as cities of refuge. In the Levite cities, the unintentional murderer 
is protected only if he entered the city with the intention of seeking protection from 
the blood redeemer there. 


The authorities would tend to the roads leading to the cities of refuge to ensure easy 
access, and they would ensure a steady supply of food and water to those cities. The 
cities of refuge were not large cities, and products that would attract many visitors 
to the city were not manufactured there. 


Initially, all murderers are exiled to the cities of refuge, after which they are sum- 
moned to the court for trial in their cities of residence. After one who murdered 
unintentionally is sentenced to exile, two Torah scholars accompany him to the 
city of refuge. Not only does the city itself protect the unintentional murderer, but 
even the area surrounding the city provides protection. Nevertheless, the uninten- 
tional murderer must reside within the city itself. As long as he is in the city or in 


Summary of 
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the surrounding area, or if he left the city unwittingly, the blood redeemer may not 
kill him. Ifthe blood redeemer killed him, he is liable to be sentenced as a murderer. 


The unintentional murderer who resides in the city of refuge may not leave it for any 
purpose, whether for his own needs or for the needs of the public. Others tend to 
their needs, e.g., a husband supports his exiled wife. The unintentional murderer does 
not pay rent in the city of exile. If he dies there, he is buried there. 


With the death of the High Priest who filled that position when the unintentional 
murderer was sentenced to exile, the murderer leaves the city of refuge and returns 
home. Even then, if he filled a position of prominence before the murder, he is not 
restored to that position when he returns. 
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If there will be a controversy between people, and they 
come unto judgment, and the judges judge them, and 
they justify the righteous and condemn the wicked. 
And it shall be, if the wicked man deserves to be flogged, 
that the judge shall cause him to lie down, and to be 
flogged before him, according to the measure of his 
wickedness, by number. Forty lashes he shall flog him, 
he shall not exceed; lest he exceed and flog him beyond 
those many lashes, and your brother shall be debased 
before your eyes. You shall not muzzle the ox when he 
threshes the grain. 

(Deuteronomy 25:1-4) 


From the Torah, it is learned that there are times that the court punishes the wicked 
by administering lashes. Yet, based on the Torah itself, the identity of the wicked 
person liable to receive lashes is not clear. Is it anyone who violates any of the mitzvot 
in the Torah? Alternatively, ifit is only one who performed certain specific transgres- 
sions, what are the transgressions for which one is liable to receive lashes? 


Based on the juxtaposition of the verses with regard to the punishment of lashes to 
the verse that prohibits the muzzling of an ox when it threshes, which is topically 
unrelated to the preceding and succeeding verses, the Sages derived that one is 
flogged only for transgression of prohibitions that are similar to the prohibition of 
muzzling, e.g., those that are explicit in the Torah. 


The Gemara also explores what is done to a person who violates a prohibition that 
entails a punishment in addition to lashes, e.g., death, excision from the World-to- 
Come [karet], or monetary payment, and whether he receives both punishments 
or he receives just one, and if so, which one. Likewise, what is the ruling when one 
performs one action and violates several different prohibitions; is he flogged with 
only one set of lashes, or is he flogged with one set of lashes for each prohibition 
that he violates? Furthermore, is one who performs that same transgression a second 
time flogged for each time that he performs the transgression? The Gemara also must 
establish the halakha in cases of prohibitions where the Torah obligates the transgres- 
sor to fulfill a mitzva to rectify the violation. In those cases, is the transgressor flogged, 
or does fulfilling the mitzva suffice to remedy the prohibition? 


Another aspect that requires clarification with regard to lashes is how the punishment 
is implemented. While the Torah established a clear, fixed number of lashes to be 
administered, the Gemara investigates if that is the number of lashes administered 
to every transgressor, even if it kills him. Furthermore, it is clear from the verses that 
the objective of the lashes is to debase the transgressor. The question arises: If in the 
course of the lashes he is debased in a different manner, is he exempted from the 
remainder of the lashes? 


The answers to these questions, as well as clarification of practical details, e.g., who 
administers the lashes and how the lashes are administered, must be articulated and 


established. 


Clarifying these matters is the focus of this chapter, and in the course of that clari- 
fication, the details of several of the transgressions mentioned in the mishna are 
clarified as well. 
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MI S HN A After enumerating in tractate Sanhedrin those 


liable to be executed and in the previous chapter 
those liable to be exiled, the mishna proceeds to enumerate those 
liable to receive lashes. These are the people" who are flogged by 
Torah law for violating a prohibition: One who engages in intercourse 
with his sister," or with his father’s sister, or with his mother’s 
sister, or with his wife’s sister, or with his brother’s wife, or with the 
wife ofhis father’s brother, or with a menstruating woman. Likewise, 
one is flogged in the case of a widow who married a High Priest," a 
divorcée or a halutza who married an ordinary priest, a mamzeret,! 
i.e., a daughter born from an incestuous or adulterous relationship, 
or a Gibeonite woman™ who married a Jew of unflawed lineage, 
and a Jewish woman of unflawed lineage who married a Gibeonite 
or a mamzer, i.e., a son born from an incestuous or adulterous 
relationship. 


The mishna elaborates: Ifa woman was both a widow and a divorcée," 
as after she was widowed she remarried and was divorced, a High Priest 
is liable to receive two sets of lashes for marrying her due to the 
violation of two different prohibitions, that of his marrying a widow 
and that of his marrying a divorced woman. If a woman was both a 
divorcée and a halutza,™ from two different men, an ordinary priest 
who marries her is liable to receive only one set of lashes, due to the 
violation of one prohibition alone. 


The mishna continues enumerating those liable to receive lashes: 
A ritually impure person who ate" sacrificial food and one who 
entered the Temple while ritually impure. And one who eats the 
forbidden fat of a domesticated animal; or blood; or notar, leftover 
flesh from an offering after the time allotted for its consumption; or 
piggul, an offering invalidated due to intent to sprinkle its blood, burn 
its fats on the altar, or consume it, beyond its designated time; or one 


who partakes of an offering that became impure, is flogged. 


HALAKHA 


One who engages in intercourse with his sister, etc. - by Kal 
"ainin: One is flogged for violating any prohibition punishable 
by karet but not punishable by a court-imposed death penalty. 
These cases include one who engages in intercourse with his 
sister, his father's sister, his mother's sister, his wife's sister during 
the lifetime of his wife, his brother's wife, the wife of his father’s 
brother, or a menstruating woman (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 1:7 and Sefer Shofetim, Hilkhot Sanhedrin 19:1). 


A widow who married a High Priest, etc. - nobis mo mix: 
In the case of either a High Priest who engaged in intercourse 
with a widow even if he did not betroth her, or any priest who 
betrothed a divorcée and engaged in intercourse with her, both 
the man and woman are flogged for violating a prohibition (Ram- 
bam Sefer Kedusha, Hilkhot Issurei Bia 17:2-3 and Sefer Shofetim, 
Hilkhot Sanhedrin 19:4). 


Mamzeret — mara: In the case of amamzer who marries a Jewish 

woman or a mamzeret who marries a Jewish man, if they engage 

in intercourse they are liable to receive lashes by Torah law (Ram- 
bam Sefer Nashim, Hilkhot Ishut 1:7; Sefer Kedusha, Hilkhot Issurei 

Bia 15:2; and Sefer Shofetim, Hilkhot Sanhedrin 19:4). 


Gibeonite woman - 737): There is no Torah prohibition forbid- 
ding a convert from the seven Canaanite nations to marry into 
the Jewish people. It is well known that of those nations only 
the Gibeonites converted. King David issued a decree that the 
Gibeonites may never marry into the congregation, and the pro- 
hibition is by rabbinic law. Other early commentaries disagree and 
maintain that it is prohibited by Torah law to marry the Gibeonites 
(Rambam Sefer Nashim, Hilkhot Ishut 1:7 and Sefer Kedusha, Hilkhot 
Issurei Bia 12:22-24; see Shulhan Arukh, Even HaEzer 4:1, 16:1). 


A widow and a divorcée, etc. -^D AwIIH maby: Ifa widow mar- 
ried and was divorced, a High Priest who engages in intercourse 
with her is flogged with two sets of lashes (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 17:9). 


A divorcée and a halutza - abn mwa: It is not prohibited by 
Torah law for a priest to marry a halutza; the prohibition is by rab- 
binic law. Ifa priest married a halutza and engaged in intercourse 
with her he is flogged with lashes for rebelliousness by rabbinic 
aw. Tosafot maintain that if a divorcée married, and her husband 
hen died and she performed halitza with her brother-in-law, 
a priest who then marries her is flogged with only one set of 
ashes (Rambam Sefer Kedusha, Hilkhot Issurei Bia 17:7 and Mishne 
LaMelekh there; see Shulhan Arukh, Even HaEzer 6:1). 


A ritually impure person who ate, etc. - "151 boxw svi: The 
ollowing are liable to receive karet and to receive lashes: A ritually 
impure person who ate sacrificial food; a ritually impure person 
who entered the Temple courtyard; one who eats forbidden fats, 
blood, offerings disqualified due to piggul, leavened bread on 
Passover, or any food on Yom Kippur; one who performs labor on 
Yom Kippur; one who slaughters and sacrifices sacrificial animals 
outside the Temple; one who blends the anointing oil or the 
incense using the precise components and weights used by 
Moses; and one who applies the anointing oil on his skin. One 
who eats impure sacrificial meat receives lashes only and does not 
receive karet. One who eats notar is not flogged, as it is a prohibi- 
tion that entails performance of a positive mitzva that rectifies it 
(Rambam Sefer Avoda, Hilkhot Pesulei HaMukdashin 18:9 and Sefer 
Shofetim, Hilkhot Sanhedrin 19:1, 4). 


NOTES 


These are the people - j7 by: The commentaries 
note that this is not a comprehensive list of all those 
iable to receive lashes, which, according to the Meiri's 
calculation, number 207. The mishna lists only those 
prohibitions that contain a novel element, or that are 
similar to other prohibitions that were mentioned due 
o containing a novel element. 


Gibeonite woman — 7M: This refers to a member of 
he Gibeonite nation, inhabitants of Canaan who deceit- 
ully entered into a covenant with Joshua, who then 
relegated them to labor as woodchoppers and water 
drawers. The early commentaries write that based on 
his mishna, marriage with them is prohibited by Torah 
aw, like the others listed in the mishna. According to 
Rashi, this prohibition is derived from the verse: “You 
shall not marry them” (Deuteronomy 7:3), that is stated 
with regard to the inhabitants of Canaan. Other com- 
mentaries add that this indicates that the prohibition 
addresses marriage with them after their conversion, as 
marriage with gentiles does not take effect. 

By contrast, the Rambam and Rashi (Yevamot 78b) 
hold that the prohibition to marry Gibeonites is not 
by Torah law, as by Torah law it is permitted to marry 
Canaanite converts, just as it is permitted to marry other 
converts apart from Egyptians, Edomites, Ammonites, 
and Moabites. Rather, Joshua and King David issued 
a decree prohibiting Gibeonites from entering the 
congregation and marrying a Jew. The Ritva writes that 
some versions of the text omit the case of a Gibeonite 
altogether (see Mishne LaMelekh). 


A divorcée and a halutza - aysbm means: Rashi explains 
that the reason a priest is not flogged with two sets of 
lashes for engaging in intercourse with a woman who 
is both a divorcée and a halutza is that the prohibition 
with regard to the halutza is derived by means of an 
amplification from the prohibition written with regard to 
the divorcée. Therefore, he violated only one prohibition. 
Most early commentaries maintain that the prohibition 
of a priest engaging in intercourse with a halutza is by 
rabbinic law, and that the derivation is a mere support, 
not a full-fledged derivation (Tosafot; Ramban). 
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HALAKHA =—W¥W¥____L- 
One who eats unslaughtered carcasses, etc. - ^3) nba Daix: 
One who eats unslaughtered animal carcasses, tereifot, repug- 
nant creatures, creeping animals, second-tithe produce outside 
Jerusalem after it had already entered Jerusalem, or impure 
second-tithe produce in Jerusalem before it is redeemed is liable 
to receive lashes. Likewise, one who benefits from consecrated 
property before it is redeemed is liable to receive lashes. One 
who eats untithed produce from which teruma and the teruma 
of the tithe have not been separated is liable to be punished 
with death at the hand of Heaven and is flogged by the court 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 19:2, 4). 


How much does one need to eat from untithed produce — 
Sava n bax maa: One who intentionally eats an olive-bulk of 
untithed produce is liable to receive lashes, in accordance with 

the opinion of the Rabbis (Rambam Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 10:19, 24). 


With regard to one who eats an ant of any size - mn boiwa 
KT bs: One who eats a non-kosher entity, e.g., an insect, 
regardless of its size, is liable to receive lashes by Torah law, pro- 
vided that it is whole (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 2:21). 


NOTES 
Repugnant creatures or creeping animals - nwan D¥pw: 
This expression includes all non-kosher animals. 


Second-tithe produce or sacrificial food that was not 
redeemed - 175) Kow wP yw wyn: Second-tithe produce 
must be eaten in Jerusalem in a state of purity. Alternatively, one 
may redeem it and bring the redemption money to Jerusalem 
and purchase food to be eaten there. The mishna later (17a) 
states that with regard to second-tithe produce that had entered 
the city of Jerusalem, one who eats it outside of Jerusalem is 
flogged. The mishna here is referring to one who eats impure 
second-tithe produce, which must be redeemed before he is 
permitted to partake of it. It is mentioned here because this 
case is not clearly stated in the Torah. 
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And one who slaughters a sacrificial animal or sacrifices it 
on an altar outside the Temple courtyard, and one who eats 
leavened bread on Passover, and one who eats on Yom Kippur 
and one who performs labor on Yom Kippur, and one who 
blends the anointing oil for non-sacred use, and one who blends 
the incense that was burned on the altar in the Sanctuary for 
non-sacred use, and one who applies the anointing oil, and one 
who eats unslaughtered animal or bird carcasses," or tereifot, 
which are animals or birds with a condition that will lead to 
their death within twelve months, or repugnant creatures, or 
creeping animals," is liable to receive lashes. 


If one ate untithed produce,’ i.e., produce from which terumot® 
and tithes were not separated; or first-tithe® produce whose 
teruma of the tithe was not taken; or second-tithe® produce or 
sacrificial food that was not redeemed; he is liable to receive 
lashes. 


With regard to the measure for liability for eating forbidden food, 
the mishna asks: How much does one need to eat from untithed 
produce" and be liable to receive lashes? Rabbi Shimon says: If 
one ate any amount of untithed produce he is liable to receive 
lashes. And the Rabbis say: He is liable only if he eats an olive- 
bulk,’ which is the minimum measure characterized as eating. 
Rabbi Shimon said to them: Do you not concede to me with 
regard to one who eats an ant of any size" that he is liable to 
receive lashes? The Rabbis said to Rabbi Shimon: He receives 
lashes for eating an ant of any size due to the fact that it is an 
intact entity in the form ofits creation, and that is what the Torah 
prohibited. Rabbi Shimon said to them: One kernel of wheat is 
also in the form of its creation, and therefore one should be 
liable to receive lashes for eating any intact entity. 


Untithed produce - Sav: This is produce from which teruma 
and tithes have not been separated. The Torah forbids con- 
sumption of untithed produce, and one who eats untithed 
produce is punished with death at the hand of Heaven. Once 
ithes are separated, even if they have not yet been given to 
he priest, Levite, or poor person for whom they are intended, 
he remaining produce no longer has the status of untithed 
produce, and it may be eaten. 


Teruma — maA: When the term teruma appears without quali- 
fication it refers to teruma gedola, the great teruma, which is 
given to a priest. The Torah commands that teruma be sepa- 
rated from grain, wine, and oil, and the Sages extended the 
scope of this mitzva to include all produce. This mitzva applies 
only in Eretz Yisrael. 

After the first fruits have been set aside, a certain portion of 
the produce must be separated for the priests. The Torah does 
not specify the measure of teruma that must be separated; 
one fulfills his obligation by Torah law by separating even a 
single kernel of grain from an entire crop. The Sages established 
guidelines for separating teruma: One-fortieth of the produce 
for a generous gift, one-fiftieth for an average gift, and one- 
sixtieth for a miserly gift. One must separate teruma before he 
separates the other tithes. 

Teruma is sacred and may be eaten only by a priest and his 
household, in a state of ritual purity (see Leviticus 22:9-15). To 
underscore that purity, the Sages obligated the priests to wash 
their hands before partaking of teruma; this is the source for the 
practice of ritually washing one's hands before eating bread. A 
ritually impure priest or a non-priest who partakes of teruma 
is subject to death at the hand of Heaven. If teruma contracts 
ritual impurity it is prohibited to partake of it and it must be 
burned. Nevertheless, it remains the property of the priest and 
he may benefit from its destruction, e.g., by using it as fuel. 
Today one does not give teruma to the priests because they 
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have no definite proof of their priestly lineage. Nevertheless, the 
obligation to separate teruma remains, although only a small 


portion of the produce is separated. 


First tithe — jwr Wan: After teruma is separated, one-tenth of 
the remaining produce is separated to be given 
This produce is called first tithe, and the owner may give it to 
any Levite of his choice. A Levite who receives first tithe is obli- 
gated to separate one-tenth of it as teruma of the 
it to a priest. The remaining first-tithe produce is the property of 
the Levite. It is non-sacred and may be eaten even by those who 
are neither priests nor Levites. Produce from which first ti 
was not separated has the status of untithed produce and may 
not be eaten. As some people were insufficiently conscientious 
about separating first tithe, the Sages instituted that first ti 
must be separated from doubtfully tithed produce as well. In 


that case, one need not give it to a Levite. 


Olive-bulk - mt3: An olive-bulk is one of the most significant 
halakhic units of volume, as by Torah law, the act of eating 
is defined as consuming one olive-bulk, and every mitzva 
or prohibition by Torah law that relates to eating is defined 
by this measure. The olive-bulk is measured in terms of the 
water displacement caused by a particular species of olive. 

The precise measure of an olive-bulk is not clear. One 
talmudic passage indicates that it is almost half an egg-bulk, 
and another indicates that it is less than one-third of an egg- 
bulk. Based on that disparity, as well as the range of opinions 
with regard to the measure of an egg-bulk, the opinions 


o the Levites. 


ithe and give 


he 


with regard to the measure of an olive-bulk range from 5 cc 
to 50 cc. 

Olives and olive trees are commonly found throughout 
Eretz Yisrael, and are an exceptionally long-lived species. Some 
olive trees from the time of the Sages are alive today and still 
bear fruit. 


he 


Second tithe — 3” Ww: Second tithe is one-tenth of the pro- 
duce that remains after teruma was separated to be given to the 
priests and first tithe was separated to be given to the Levites. 
Second tithe is separated during the first, second, fourth, and 
fifth years of the Sabbatical cycle. After second tithe is separated, 
one brings it to Jerusalem and eats it there in a state of purity. 

If the journey to Jerusalem is too long, rendering it difficult 
to transport the second-tithe produce there, or if the produce 
became ritually impure, one may redeem it for a sum equal to 
its value. If one redeems his own produce, he is obligated to add 
one-fifth of its value to the redemption money. The redemption 
money is taken to Jerusalem, where it is used to purchase food 
to be eaten in Jerusalem. 

The Gemara teaches that one who eats second-tithe pro- 
duce outside of Jerusalem is flogged only if that produce had 
previously entered the city. The mishna here is referring to 
one who eats impure second-tithe produce, which must be 
redeemed before one is permitted to partake of it. 


Ancient olive tree in Jerusalem 


This file may not be reproduced or distributed in any form without express permission from the publisher 


DT WA NP MND an 193 
PaPa ANY N La nina 
DT TNS OTT NOT KDY TT 

PALS nima Den IMs) nD 


Perek III 
Daf13 Amud b 


raat ova nipa baa iw 
yyw 


Dw MIND DT Die DY DY 
Wy DNY DYNN mpd bosa 
ponia ropa by pa ma npn 
haa ivy pr ma nina an pAb 
TIWA wy DKY DYI nipon 

m ponin mon by pra px 


Soa mins an sate posa 
ib- ininya mp oxy maby 7 
anipoaa xy ma 


snot DKY ITT Navy NN 
34 bp nx nivyd ‘nen 1x5 DX” 
nxn xbony’ InN TAT 
LOT MIST yy i TNYT "DN 
wpm) paws bany ` anix KTW 
nipon -i TNT: iK mab 


es ‘nen xb OX” INS kT 
ayy hy ny 


GEMARAĄ® 2%" the list in the mishna of those 


liable to receive lashes, the Gemara notes: 
The tanna teaches those liable to receive excision from the 
World-to-Come [karet], as most of the cases enumerated at the 
beginning of the mishna include actions that not only entail viola- 
tion ofa prohibition but are also punishable by karet. But the tanna 
does not teach those liable to be executed with court-imposed 
death penalties among those liable to receive lashes. Apparently, 
lashes are not administered to those who violate a prohibition 
punishable by execution. The Gemara asks: Whose opinion is 
expressed in the mishna? It is the opinion of Rabbi Akiva, as 
it is taught in a baraita that there is a tannaitic dispute: Both 
those liable to receive karet and those liable to be executed with 
court-imposed death penalties 


are included in the category of those liable to receive forty lashes 
for violating a Torah prohibition. This is the statement of Rabbi 
Yishmael. 


Rabbi Akiva says: Those liable to receive karet are included" in 
the category of those liable to receive forty lashes, because if 
they repented, the heavenly court absolves them of the punish- 
ment of karet. Therefore, karet does not absolve them of the pun- 
ishment of lashes. Those liable to be executed with court-imposed 
death penalties are not included in the category of those liable 
to receive forty lashes, as even if they repented, the earthly court 
does not absolve them of execution; and one is not punished by 
the court twice for performing the same transgression. 


Rabbi Yitzhak says that like those liable to be executed, those 
liable to receive karet are not flogged. Those liable to receive karet 
for incest were included in the generalization: “For anyone 
who performs any of these abominations, the souls who do so shall 
be excised [venikhretu] from among their people” (Leviticus 
18:29). Included in that category is one who engages in intercourse 
with his sister. And why then did the halakha of karet with regard 
to intercourse with one’s sister emerge from the generalization 
and receive specific mention: “And a man who takes his sister... 
and they shall be excised before the eyes of the children of their 
people” (Leviticus 20:17)? It is in order to sentence one who 
engages in intercourse with his sister with karet, and not with 
lashes." This is the source for the opinion that those liable to 
receive karet are not flogged. 


The Gemara elaborates: What is the reason for the opinion of 
Rabbi Yishmael, who holds that even those liable to be executed 
are liable to receive lashes? It is as it is written: “If you will not 
observe to perform all the matters of this Torah” (Deuteronomy 
28:58), and it is written immediately thereafter, with regard to the 
punishment of one who violates that verse: “And God will make 
your plagues wondrous [vehifla]” (Deuteronomy 28:59). The 
Sages interpreted that verse: This term, hafla’a, I do not know 
what its meaning is. When the verse states concerning those liable 
to receive lashes: “And the judge shall cause him to lie down 
[vehippilo] and to be beaten before him” (Deuteronomy 25:2), 
you must say that this hafla‘ is a term referring to lashes, and it 
is written that this hafla‘a is administered in any case where one 
does not fulfill the verse “if you will not observe to perform all 
the matters of this Torah,” including those prohibitions punishable 
by death. 


HALAKHA 


Those liable to receive karet are included, etc. — ‘2m 
"931 43) Min: Anyone who violates a prohibition punish- 
able by karet but not by court-imposed death penalty is 
flogged, provided there are witnesses to his transgression 
and he is forewarned. One is not flogged for violating a pro- 
hibition that serves as a mandate for court-imposed capital 
punishment, e.g., labor on Shabbat and adultery. This is in 
accordance with the opinion of Rabbi Akiva, as explained by 
Rava (Rambam Sefer Kedusha, Hilkhot Issurei Bia 1:7 and Sefer 
Shofetim, Hilkhot Sanhedrin 18:1). 


NOTES 

To sentence one with karet and not with lashes - ith 
nipooa xb) MDa: From here, Rabbi Yitzhak derives the 
halakha concerning all prohibitions punishable by karet, 
based on the hermeneutical principle: Any matter that 
was included in a generalization, but emerged to teach, 
emerged to teach not just about itself but to teach about 
the entire generalization. 
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The Gemara objects: If so, and Rabbi Yishmael interprets 
the verses in that manner, those liable for failing to perform 
positive mitzvot should also be flogged, as those mitzvot 
too are included in “all the matters of this Torah.” The Gemara 
answers: Positive mitzvot are not included in this phrase, 
because “if you will not observe” is written, and this is in 
accordance with the principle that Rabbi Avin says that Rabbi 
Elai says, as Rabbi Avin says that Rabbi Elai says: Wherever 
it is stated in the Torah the terms: Observe, lest, or do not, 
it is nothing other than a prohibition. Since in this verse 
“if you will not observe” is written, only those who violate 
prohibitions are liable to receive lashes. 


The Gemara objects: If so, one should also be flogged for violat- 
ing a prohibition that does not involve an action, but the 
halakha is that one is not flogged in that case. The Gemara 
rejects that contention: “If you will not observe to perform” is 
written, and in violating a prohibition that does not involve an 
action, one performed no action. 


The Gemara objects: One should also be flogged for violating 
a prohibition that entails fulfillment of a positive mitzva, 
where the Torah provides the means to rectify the transgression 
through performance of a positive mitzva, as it does involve an 
action. Yet the halakha is that one is not flogged for violating 
that type of prohibition. The Gemara rejects that contention: 
One is not flogged in that case because lashes are administered 
only for violation of prohibitions similar to the prohibition of 
muzzling an ox while it is threshing grain (see Deuteronomy 
25:4). The Torah juxtaposed that prohibition to the halakhot of 
lashes in the same passage, from which it is derived that lashes 
are administered only for violations similar to muzzling, i.e., a 
prohibition that does not entail fulfillment of a positive mitzva. 


The Gemara comments: Now that you have arrived at this 
understanding, all the previous objections can also be resolved 
in the same manner: No lashes are administered for failure to 
fulfill a positive mitzva or for violation of a prohibition that does 
not entail an action, because one is flogged for violation only of 
prohibitions similar to the prohibition of muzzling, which is 
a prohibition and involves an action. 


The Gemara continues its analysis of the opinions cited in the 
baraita: And with regard to Rabbi Akiva, what is the reason 
he maintains that those liable to be executed are not flogged? 
It is written: “And the judge shall cause him to lie down and 
to be beaten before him, according to the measure of his 
wickedness” (Deuteronomy 25:2), from which it is derived 
with regard to one who commits one transgression: For one 
evildoing you can render him liable, but you cannot render 
him liable for two evildoings, i.e., one cannot receive two 
punishments for the same act. Therefore, execution suffices 
and he is not flogged. 


And Rabbi Yishmael holds that this matter applies only with 
regard to one transgression punishable by both death and 
monetary restitution, or punishable by both lashes and mon- 
etary restitution. But death and lashes are not considered two 
separate punishments, rather both forms of physical punish- 
ment are together considered an extended death, with the 
lashes followed by the execution. 


The Gemara asks: And according to Rabbi Akiva, if that is 
so, that one does not receive two punishments for one trans- 
gression, those liable to receive karet too should not be flogged. 
What did you say in response, that if they repented they are 
exempt from karet, and therefore they are flogged instead? Now, 
in any event, at the point when they are flogged they have 
not yet done so, i.e., repented. 
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Rabbi Abbahu says: The Torah explicitly included with regard 
to lashes those liable to receive karet, as is derived by means of 
a verbal analogy: “And they shall be excised [venikhretu] before 
the eyes of [le’einei] the children of their people” (Leviticus 20:17), 
from: “Forty he shall flog him...and your brother shall be dishon- 
ored before your eyes [le’einekha]” (Deuteronomy 25:3). Rabbi 
Abba bar Memel objects to this: If so, the inclusion of those liable 
to be executed with court-imposed death penalties should also be 
learned by means of a verbal analogy: “If from the eyes of [me’einei] 
the assembly it was performed unwittingly” (Numbers 15:24) stated 
with regard to idol worship, for which one is liable to be executed, 
from: “Before your eyes,” stated with regard to lashes. On that 
basis, one should derive that those liable to be executed with a 
court-imposed death penalty should also be flogged. 


The Gemara rejects that objection: One derives by means of a verbal 
analogy le’einei from le’einekha, due to the similar prefix, but one 
does not derive me’einei from le’einekha. 


The Gemara asks: And what significant difference is there between 
them that prevents derivation by means of a verbal analogy? But 
didn’t the school of Rabbi Yishmael teach a verbal analogy with 
regard to leprosy of houses? The verse states: “And the priest shall 
return [veshav] on the seventh day” (Leviticus 14:39), and another 
verse with regard to the priest’s visit seven days later states: “And the 
priest shall come [uva] and look” (Leviticus 14:44). This returning 
and this coming have the same meaning, and one can therefore 
derive by verbal analogy that the halakha that applies if the leprosy 
had spread at the conclusion of the first week applies if it had 
spread again by the end of the following week. Obviously, the less 
pronounced difference between me einei and le’einekha should not 
prevent the teaching of a verbal analogy. 


And furthermore, why not derive by means of a verbal analogy 
me einei written with regard to court-imposed death penalties from 
le’einei written with regard to karet, since those two terms are more 
similar, just as a verbal analogy of le’einei from le’einekha was derived. 


The Gemara answers: Rabbi Shmuel bar Rav Yitzhak received a 
tradition from Rabbi Abbahu that the reason those liable to receive 
karet are flogged and it is not considered two punishments for 
one transgression is that when the verse states: “According to the 
measure of his wickedness” (Deuteronomy 25:2), from which it is 
derived: For one evildoing you can render him liable, but you 
cannot render him liable for two evildoings, the verse is speaking 
with regard to an evildoing that is given to the jurisdiction of the 
court, not to an act of wickedness punishable at the hand of Heaven. 


§ Rava says with regard to the dispute between Rabbi Yishmael and 
Rabbi Akiva: If the witnesses or other onlookers forewarned him 
that if he performs the transgression he will be sentenced to death, 
everyone, even Rabbi Yishmael, agrees that he is not both flogged 
and executed. When they disagree, it is in a case where they fore- 
warned him that he will be sentenced to lashes. Rabbi Yishmael 
maintains that with regard to a prohibition in the Torah that poten- 
tially serves as a mandate for court-imposed capital punishment," 
one is flogged for its violation in a case where there is no actual death 
penalty, and Rabbi Akiva maintains that with regard to a prohibi- 
tion in the Torah that potentially serves as a mandate for court- 
imposed capital punishment, one is not flogged for its violation 
even if no death penalty is imposed, as that prohibition is punishable 
only by death. 


That serves as a mandate for court-imposed capital punishment — 
puma nya mins) imaw: There is a principle that one administers 
punishment only if the Torah stated a prohibition with regard to 
that action. According to the opinion of Rabbi Akiva, in cases where 
the punishment stated in the Torah is a court-imposed death pen- 


NOTES 


alty, the prohibition relates specifically to that punishment, not the 
punishment of lashes. Therefore, even if the witnesses forewarn the 
transgressor that he will be flogged, and do not forewarn him of the 
possibility that he will receive a court-imposed death penalty, the 
transgressor is not flogged. 
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NOTES 


Forewarning [hatra‘a] - Ax INT: The commentaries 
note that the text should in fact read: A prohibition 
[azhara], not: Forewarning [hatra‘a]. 


Paschal offering and circumcision — mym nba: 
Although the Torah contains a command to fulfill these 
mitzvot, and based on that command one who fails to 
fulfill them is liable to receive karet, they are positive 
mitzvot and are not formulated as prohibitions. 


That all the mitzvot in the entire Torah are juxta- 
posed — Abia mina b> wpm: It is stated with 
regard to one who unwittingly worships idols: “There 
shall be one law for you and for one who acts unwit- 
ingly” (Numbers 15:29). From that verse it is derived 
hat the halakha of all those who unwittingly perform 
ransgressions are likened to the halakha of one who 
worships idols unwittingly. Therefore, one is liable to 
bring a sin-offering only for performing a transgression 
similar to idol worship. Accordingly, even if one is liable 
0 receive karet for intentionally failing to fulfill certain 
positive mitzvot, he is not liable to bring a sin-offering 
or unwitting failure to fulfill them. 


HALAKHA 


For the positive mitzvot of the Paschal offering and 
circumcision. ..one does not bring an offering — nbs 
ap 2 Kb.: In the case of one who failed 
to bring the Paschal offering or was not circumcised, 
even though he is punished with karet if he did so 
intentionally, he is not liable to bring a sin-offering if 
he did so unwittingly, as one is liable to bring a sin- 
offering only for the unwitting violation of a prohibi- 
tion (Rambam Sefer Korbanot, Hilkhot Shegagot 1:2). 
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The Gemara asks: And according to Rabbi Akiva, if so, with 
regard to those liable to receive karet as well, they violated a 
prohibition in the Torah that serves as a mandate for karet and 
not for lashes. Rav Mordekhai said to Rav Ashi: This is what 
Avimi from Hagronya said in the name of Rava: Those liable 
to receive karet do not require forewarning," as in the case of 
one who fails to fulfill the positive mitzvot of the Paschal offering 
and circumcision’ the Torah punished them with karet even 
though it did not warn that it is prohibited to fail to fulfill the 
mitzva. Therefore, the prohibitions written in cases punishable 
with karet are written to teach that one can receive lashes for their 
violation, not to mandate the punishment of karet. 


The Gemara asks: But perhaps the prohibition is written con- 
cerning those liable to receive karet with regard to liability to 
bring an offering for unwitting violation of the prohibition, not 
to teach that the transgressor will receive lashes, as for failure to 
fulfill the positive mitzvot of the Paschal offering and circumci- 
sion, for which there is no biblical prohibition, one does not 
bring an offering." 


The Gemara rejects that suggestion: There, with regard to the 
Paschal offering and circumcision, that is not the reason that 
one does not bring an offering. Rather, it is due to the fact that 
all the mitzvot in the entire Torah whose unwitting violation 
requires the transgressor to bring a sin-offering are juxtaposed" 
to and likened to idol worship. Just as idol worship is a prohibi- 
tion about which the Torah commands: Sit and do not perform 
the transgression, and one who unwittingly performs the trans- 
gression is liable to bring a sin-offering, so too, with regard to any 
prohibition about which the Torah commands: Sit and do not 
perform the transgression, one who unwittingly performs the 
transgression is liable to bring a sin-offering. This serves to 
exclude these mitzvot of the Paschal offering and circumcision, 
concerning which the Torah commands: Arise and perform the 
mitzva, and one violates the mitzva by refraining from action. 
In those cases, one who unwittingly fails to perform these mitzvot 
is not liable to bring a sin-offering. 


Ravina says: Actually, the reason Rabbi Akiva rules that those 
liable to receive karet are flogged is 


as we stated initially, that if they repented the heavenly court 
absolves them of the punishment of karet, and therefore this is 
not a case of two punishments for one transgression, and there is 
no exemption from lashes. What do you say in response, that 
they did not yet repent? Nevertheless, since the matter is not 
clear-cut with regard to karet, as perhaps they repented, they are 
therefore not exempt from lashes. 


§ Itis taught in the baraita that Rabbi Yitzhak says: Those liable 
to receive karet in cases of incest were included in the principle: 
“For anyone who performs any of these abominations, the souls 
who do so shall be excised from among their people” (Leviticus 
18:29). And why was the punishment of karet, when administered 
to one who engages in intercourse with his sister, excluded 
from this verse and mentioned independently (Leviticus 20:17)? 
It is to sentence him to be punished with karet and not to be 
punished with lashes. 
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The Gemara asks: And according to the Rabbis, i.e., Rabbi 
Yishmael and Rabbi Akiva, who maintain that those liable to 
receive karet are flogged, why do I need karet to be written in 
the case of one who engages in intercourse with his sister; what 
does it teach? The Gemara answers: It teaches to divide the vari- 
ous prohibitions of sexual intercourse with forbidden relatives, 
and is in accordance with the statement of Rabbi Yohanan, as 
Rabbi Yohanan says that if one performed all the transgressions 
described in the passage in the Torah enumerating forbidden 
relatives during one lapse of awareness," he is liable to bring a 
separate sin-offering for each and every one, as one is liable to 
receive karet for each and every one. 


The Gemara asks: And concerning Rabbi Yitzhak, who derives 
the halakha that one who is liable to receive karet is not flogged 
from the fact that karet for one who engages in intercourse with 
his sister emerged from the generalization, from where does 
he derive the concept to divide the various prohibitions? The 
Gemara answers: He derives it from the verse written with 
regard to a menstruating woman: “And to a woman" in the 
separation of her impurity you shall not approach” (Leviticus 
18:19). From the superfluous expression “and to a woman,” Rabbi 
Yitzhak derives that one is liable for intercourse with each and 
every forbidden woman. 


The Gemara asks: And with regard to the Rabbis as well, let 
them derive the division of the prohibitions from this verse, 
rather than from the fact that karet for one who engages in inter- 
course with his sister emerged from the generalization. The 
Gemara answers: Yes, it is indeed so, they derive division from 
the verse with regard to a menstruating woman; but rather, 
the question again arises: Why do I need karet to be written in 
the case of one who engages in intercourse with his sister; what 
does it teach? The Gemara answers: It teaches to render him 
liable to bring three separate sin-offerings for engaging in inter- 
course with his sister, and with his father’s sister," and with his 
mother’s sister, during a single lapse of awareness. 


The Gemara asks: Isn’t the fact that he is liable to bring three 
sin-offerings obvious? The actions were performed with sepa- 
rate bodies, i.e., three different women, and those actions vio- 
lated the names of three separate prohibitions; no derivation is 
required. Rather, it is to render him liable to bring three separate 
sin-offerings for engaging in intercourse with his sister who is" 
also his father’s sister and who is also his mother’s sister. The 
Gemara inquires: And how can you find these circumstances? 
The Gemara answers: It is found in the case of a wicked person, 
son ofa wicked person. How so? Ifa man engages in intercourse 
with his mother, and she bears him two daughters, and he then 
engages in intercourse with one of the daughters and fathers a 
son, that son could engage in intercourse with the other daughter, 
who is his half sister through his father, as well as being his father’s 
half sister and his mother’s half sister. 


The Gemara asks: And with regard to Rabbi Yitzhak, from 
where does he derive this? He derives it by means of an 
a fortiori inference, as it is taught in a baraita that Rabbi Akiva 
says: I asked Rabban Gamliel and Rabbi Yehoshua a question 
in the meat market [itliz]' of the town of Emmaus,’ where they 
went to purchase an animal for the wedding feast of Rabban 
Gamliel’s son. Rabbi Akiva asked: In the case of one who 
engages in intercourse with his sister who is also his father’s 
sister and who is also his mother’s sister, what is the halakha 
with regard to bringing a sin-offering? Is he liable to bring 
only one sin-offering for engaging in intercourse that violated 
all of the prohibitions, or is he liable to bring a sin-offering for 
each and every prohibition that he violated when he engaged 
in intercourse with that woman? 


HALAKHA 
That if one performed all the transgressions during one 
lapse of awareness - tmx ooyata obs pwy OX’: One who 
performs multiple transgressions during one lapse of awareness 
is liable to bring a sin-offering for each and every transgression 
(Rambam Sefer Korbanot, Hilkhot Shegagot 4:1). 


To render him liable for engaging in intercourse with his 
sister who is, etc. — 1D) kW ining by tan: One who unwit- 
tingly engages in intercourse with his sister who is also his 
father's sister and his mother’s sister is liable to bring three 
sin-offerings (Rambam Sefer Korbanot, Hilkhot Shegagot 4:5). 


NOTES 


From the verse: And to a woman - TY Syn: This phrase is 
superfluous, as the verse could have simply been formulated: 
And to one in the separation of her impurity. From the superflu- 
ous phrase: And to a woman, it is derived that he is liable for 
intercourse with each and every woman (Rashi). 


With his sister and with his father’s sister, etc. -n ining by 
31 Pax Tink: The logic behind this question is: Since all these 
prohibitions are based on sibling ties, one could understand 
that they are all details of a single prohibition (Rashi on Karetot 
2b). 


LANGUAGE 

Meat market [itliz] - poor: This word is used in modern 
Hebrew to mean butcher. Most scholars attribute the deriva- 
tion to the Greek katdAvote, katalusis, meaning, among other 
things, quarters, lodging, a place to rest, and the like. Some 
claim that it derives from the Greek åteàńg, atelés, meaning 
tax-free zone, and by extension, a fair, where people engaged 
in commerce and often enjoyed tax-exempt status. 


BACKGROUND 
Emmaus — oixi2*v: An ancient Judean town approximately 
30 km northwest of Jerusalem, near modern-day Latrun. 
Emmaus marks the border between the Judean hills and the 
plains, and was already mentioned in the books of the Hasmo- 
neans. Over the years, it developed into a resort town, with hot 
springs and baths. 


Location of Emmaus 
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HALAKHA 

One who engages in intercourse with five menstruat- 
ing women — nit ww) wan by x37: One who engages 
in intercourse with numerous women who are forbid- 
den to him in one lapse of awareness is liable to be 
punished for having engaged in intercourse with 
each and every one of them. Even in a case where 
the prohibition with regard to all of them is the same, 
since they are separate entities one is liable for the 
act of intercourse with each woman. In this case, one 
who engaged in intercourse with five menstruating 
women in one lapse of awareness is liable to bring five 
sin-offerings (Rambam Sefer Korbanot, Hilkhot Shegagot 
53). 
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Rabban Gamliel and Rabbi Yehoshua said to him: We did not 
hear the halakha in that case. But we heard the halakha in a similar 
case: One who engages in intercourse with five menstruating 
women" during one lapse of awareness is liable to bring a sin- 
offering for each and every one of the women with whom he 
engaged in intercourse, and it appears with regard to the matter 
of your inquiry that he is liable to bring a sin-offering for each 
and every prohibition, by means of an a fortiori inference. How so? 
If in the case of a menstruating woman, which involves violation 
of the name of one prohibition, he is liable for intercourse with 
each and every one, here, where the woman is forbidden due to 
the names of three prohibitions, is it not all the more so logical 
that he is liable to bring three sin-offerings? 


The Gemara explains: And according to the other opinion of the 
Rabbis, who maintain that liability for intercourse with each and 
every one is derived from an explicit verse, it is a refuted a fortiori 
inference: What is notable about the case of a menstruating 
woman? It is notable in that the actions were performed with 
separate bodies, i.e., different women, while in the case in question, 
the person engaged in intercourse with one woman. 


The Gemara asks: And according to the other opinion of Rabbi 
Yitzhak too, this is certainly a refuted a fortiori inference, from 
which no halakha can be derived. Rather, as for the halakha that a 
person is liable to bring three sin-offerings for engaging in inter- 
course with his sister who is also his father’s sister and who is also 
his mother’s sister, Rabbi Yitzhak derives it from the phrase “his 
sister” written in the latter clause of that verse. The verse begins: 
“And a man who takes his sister, the daughter of his father or the 
daughter of his mother... and they shall be excised... the nakedness 
of his sister he has revealed, he shall bear his transgression” (Levi- 
ticus 20:17). From the repetition of the term sister, it is derived that 
he is liable to bring a sin-offering for each and every prohibition 
that he violated. 


The Gemara asks: And according to the other opinion of the Rabbis, 
who derive this halakha from the term “sister” at the beginning of 
the verse, why do I need the phrase “his sister” to be written in the 

latter clause of that verse; what does it teach? The Gemara answers: 
It teaches to render him liable for engaging in intercourse with his 

sister who is also the daughter of his father and the daughter of 
his mother, which comes to say that one does not administer 

punishment based on an a fortiori inference." Although the Torah 

specified liability for one who engaged in intercourse with his pater- 
nal sister and for one who engaged in intercourse with his maternal 

sister, an independent derivation is necessary for liability for one 

who engaged in intercourse with a woman who is both his paternal 

and his maternal sister. 


NOTES 


To say that one does not administer punishment based on an 
a fortiori inference — p37 p piy paw sid: From Rashi and 
other commentaries it appears that the Gemara is explaining that 
a verse is required in this case, because one does not administer 
punishment based on a derivation from an a fortiori inference. The 
Arukh LaNer explains that the term: To say, is difficult according to 
this explanation. He explains that this verse is the very source for 
the principle that one does not administer punishment based on 
an a fortiori inference. 

Although the a fortiori inference is one of the hermeneutical 
principles by means of which the Torah is interpreted, and is based 
on fundamental logic, one does not rely on that inference when 


determining whether to administer corporal punishment. With 
regard to the rationale for this principle, if the assumption is that 
it is not a Torah edict, for which one does not know a reason, the 
commentaries write that since this type of inference is based on 
logic, the possibility always exists that a flaw may be discovered 
in the logic and the inference will be refuted (Halikhot Olam). 
Alternatively, since the various punishments are designed to atone 
for specific transgressions, if one commits a severe transgression 
and receives a less severe punishment that was derived a fortiori, 
he will not achieve the requisite atonement for his transgression 
(Maharsha). 
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The Gemara asks: And according to the other opinion of Rabbi 
Yitzhak, who derives another matter from the term “sister” in 
the latter verse, from where does he derive liability for one who 
engaged in intercourse with a woman who is both his paternal 
and his maternal sister? The Gemara answers: If you wish, say he 
derives the punishment from the prohibition;" just as the pro- 
hibition includes intercourse with a woman who is both his pater- 
nal and his maternal sister, the same applies to the punishment. 
And if you wish, say instead that he derives it 


from the term “his sister” at the beginning of the verse (Leviti- 
cus 20:17), as the verse could have been formulated: And a man 
who takes the daughter of his father or the daughter of his mother, 
and there is no need to mention a sister at all. Liability for inter- 
course with a woman who is the daughter of both his father and 
his mother is derived from the term “his sister.” 


And according to the other opinion of the Rabbis, since nothing 
relevant to the topic of intercourse with one’s sister is derived from 
the term “sister,” that term is necessary in order to derive an 
unrelated matter, i.e., to divide the various prohibitions and estab- 
lish liability for either one who blends anointing oil or for one 
who applies anointing oil to receive karet," ifhe performed either 
intentionally, and to bring a sin-offering if he performed either 
unwittingly, even though only a single punishment of karet is 
written in the verse: “A man who blends a mixture like it and who 
places any of it upon a non-priest, and he shall be excised from his 
people” (Exodus 30:33). 


And the other, Rabbi Yitzhak, holds in this regard in accordance 

with that which Rabbi Elazar says that Rabbi Hoshaya says, as 

Rabbi Elazar says that Rabbi Hoshaya says that there is a prin- 
ciple: Any place where you find two different prohibitions and 

one punishment of karet stated concerning them, they are dis- 
tinct with regard to liability to bring an offering; ifhe performed 

both unwittingly, he is liable to bring two sin-offerings. According 

to Rabbi Yitzhak, there is no need for an additional derivation to 

render one who unwittingly blends and applies anointing oil liable 

to bring two sin-offerings. 


And if you wish, say instead that he does not hold in accordance 
with that which Rabbi Elazar says that Rabbi Hoshaya says in this 
regard, and he derives liability to bring two sin-offerings for one 
who unwittingly blends and applies anointing oil from a super- 
fluous term elsewhere: “And a man who lies with a woman who 
is afflicted, and ... both of them shall be excised” (Leviticus 20:18). 
Intercourse with a menstruating woman is already included in 
the verse: “For anyone who performs any of these abominations, 


the souls who do so shall be excised from among their people” 


(Leviticus 18:29). Since this verse does not introduce any nuance 
concerning the punishment of karet for one who engages in 
intercourse with a menstruating woman, an unrelated matter is 
derived, which establishes liability for one who blends anointing 
oil and for one who applies anointing oil to receive karet if he 
performed either act intentionally, and to bring a sin-offering 
if he performed either act unwittingly. 


NOTES 


He derives the punishment from the prohibition - 
TIMNA Waly W: Rashi explains that the term “your 
sister” in the prohibition in Leviticus, chapter 17, is 

superfluous, and therefore from that term it is derived 

that a full-fledged sister who shares with him both 

a common father and a common mother is also 

included in the prohibition. Subsequently, it is derived 

either by means of the hermeneutical principle: What 
do we find, or by means of a verbal analogy, that when 

the verse in Leviticus, chapter 20, mentions a sister 
with regard to punishment, a sister who shares with 

him both a common father and a common mother is 

also included (see Ritva). 


HALAKHA 


For one who blends anointing oil or for one who 
applies anointing oil to receive karet - ova) mp 
eh: With regard to one who blends the anointing 
oil using the components and the weights used by 
Moses with no deviation, if he does so in order to use 
it for anointing, he is liable to receive karet if he did so 
intentionally, and he is liable to bring a sin-offering if 
he did so unwittingly. Similarly, one who applies on 
his skin the anointing oil prepared by Moses is liable 
to receive karet if he did so intentionally, and to bring 
a sin-offering if he did so unwittingly (Rambam Sefer 
Avoda, Hilkhot Kelei HaMikdash 1:4-5). 
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And according to the other opinion of the Rabbis, what is 
derived from the verse? That verse is necessary for him to 
derive the halakha in accordance with the statement of Rabbi 
Yohanan, as Rabbi Yohanan says in the name of Rabbi Shimon 
ben Yohai: From where is it derived that a woman is impure 
as a menstruating woman only if the blood of menstruation is 
discharged through her vagina? Blood discharged from any 
other orifice does not render her impure. It is derived as it is 
stated: “And a man who lies with a woman who is afflicted, 
and uncovers her nakedness” (Leviticus 20:18), which teaches 
that a woman is impure only if the blood of menstruation is 
discharged through her vagina." 


§ The mishna teaches: And a ritually impure person who 
ate sacrificial food," and one who entered the Temple while 
ritually impure, are flogged. The Gemara asks: Granted, one 
who entered the Temple while ritually impure is flogged, as 
a punishment is written and a prohibition is written. The 
Gemara elaborates: There is a punishment, as it is written: “He 
has rendered impure the Tabernacle of the Lord, and that soul 
shall be excised” (Numbers 19:13). And there is a prohibition, 
as it is written: “And they shall not render their camp impure” 
(Numbers 5:3). But with regard to a ritually impure person 
who ate sacrificial food, granted, a punishment is written: 
“And the soul that eats from the flesh of a peace-offering that 
pertains to the Lord and his impurity is upon him, and that 
soul shall be excised” (Leviticus 7:20). But from where is a 
prohibition derived? 


Reish Lakish says: The prohibition is derived from that which 
is written with regard to a woman after childbirth who has not 
yet completed the purification process: “No consecrated item 
shall she touch” (Leviticus 12:4), and the reference is not merely 
to touching, but to eating. 


Rabbi Yohanan says that a Sage named Bardela teaches: The 
matter is derived by means of a verbal analogy between the term 
“his impurity” written here, and the term “his impurity” written 
there. Here, with regard to a ritually impure person who eats 
sacrificial food, it is written: “And his impurity is upon him, 
and that soul shall be excised,” and there, with regard to a 
ritually impure person entering the Temple, it is written: “He 
shall be impure, his impurity is yet upon him” (Numbers 
19:13). Just as there, with regard to a ritually impure person 
who entered the Sanctuary, there is a punishment and there 
is a prohibition, as noted earlier, so too here, with regard to 
a ritually impure person who ate sacrificial food, it is derived 
that there is a punishment and there is a prohibition. 


HALAKHA 


The blood of menstruation is discharged through her vagina — 
ADWY TITMA xx»: A woman is rendered impure as a menstruat- 
ing woman or as a woman after childbirth only if blood flows from 

her uterus. If any blood, including the blood of menstruation, is 

discharged through the walls of the uterus rather than through 

the vagina, it does not render the woman impure. If a woman gives 

birth with no discharge of blood from the uterus, she remains pure 

in all respects, i.e., from the impurity of a woman after childbirth, 
of a zava, and of a menstruating woman, in accordance with the 

opinion of Rabbi Yohanan (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 10:5; Shulhan Arukh, Yoreh De‘a194:14). 


A ritually impure person who ate sacrificial food — nx baxw xou 
wpa: Concerning anyone impure with an impurity for which one 
would be liable to receive karet if he entered the Temple, if he ate 
an olive-bulk of sacrificial food, whether or not it was ritually pure, 
he is liable to receive karet if he did so intentionally, and he is liable 
o bring a sliding-scale offering if he did so unwittingly. Where in 
he Torah does this prohibition appear? It is written in the passage 
discussing a woman after childbirth: “No consecrated item shall 
she touch,’ with regard to which it is learned through tradition that 
his is the prohibition against a ritually impure person partaking 
of sacrificial food. The Rambam cites the verse from which Reish 
Lakish derives his opinion because the baraita cited later is in 
accordance with his opinion (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 18:13 and Kesef Mishne there). 
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The Gemara analyzes the dispute: Granted, Reish Lakish did not 
say that the source for the prohibition is a verbal analogy in accor- 
dance with the opinion of Rabbi Yohanan, as he did not receive 
this verbal analogy as a tradition from his teachers and one may 
not derive a verbal analogy on his own. But what is the reason that 
Rabbi Yohanan did not say that the source of the prohibition is the 
verse “No consecrated item shall she touch,” in accordance with 
the opinion of Reish Lakish, as that appears to be a more straight- 
forward source? The Gemara answers: Rabbi Yohanan could say to 
you: That is not a prohibition for partaking of sacrificial food in a 
state of impurity; rather, itis a prohibition for partaking of teruma 
in a state of impurity. 


The Gemara asks: And Reish Lakish, from where does he derive 
a prohibition against partaking of teruma" in a state of impurity? 
The Gemara answers: He derives it from that which is written: “Any 
man from the descendants of Aaron who is leprous or a zav may 
not partake of the sacred food until he will be pure” (Leviticus 22:4). 
The phrase “descendants of Aaron” indicates that the prohibition 
applies to all descendants, including women. What, then, is an item 
whose status is equal with regard to all descendants of Aaron, as 
opposed to certain sacrificial foods that may be eaten only by males? 
You must say it is teruma. The Gemara asks: And according to the 
other opinion of Rabbi Yohanan, what is derived from this verse? 
The Gemara answers: This verse serves to prohibit partaking of 
teruma while impure; and that verse: “No consecrated item shall 
she touch,” serves to prohibit touching teruma while impure. 


The Gemara asks: And according to Reish Lakish, does this verse: 


“No consecrated item shall she touch” (Leviticus 12:4), come to 


teach this prohibition concerning partaking of sacrificial food? He 
requires that verse in order to derive the prohibition of a ritually 
impure person who touched sacrificial food." As it was stated that 
there is an amoraic dispute with regard to a ritually impure person 
who touched sacrificial food. Reish Lakish says: He is flogged. 
Rabbi Yohanan says: He is not flogged. The Gemara elaborates: 
Reish Lakish says: He is flogged, as it is written: “No consecrated 
item shall she touch.” Rabbi Yohanan says: He is not flogged, 
because it is to teach a prohibition for touching teruma" that this 
verse comes. 


The Gemara answers: Reish Lakish derives both prohibitions from 
this verse. The prohibition concerning a ritually impure person 
who touched sacrificial food is derived from the fact that the 
Merciful One formulates the prohibition with the term touching. 
The prohibition for a ritually impure person who partakes of sac- 
rificial food is derived because the matter ofa ritually impure person 
eating sacrificial food is juxtaposed to the matter of entering the 
Temple while ritually impure, as the Gemara explains below. 


The Gemara asks: And still, does the verse come for that deriva- 
tion? Reish Lakish requires that verse in order to derive the prohi- 
bition for a ritually impure person who ate sacrificial meat before 
the sprinkling of the blood" of the offering on the altar, when it is 
not permitted to partake of the meat. As it was stated, there is an 
amoraic dispute with regard to a ritually impure person who ate 
sacrificial meat before the sprinkling of the blood. Reish Lakish 
says: He is flogged for doing so; Rabbi Yohanan says: He is not 
flogged. 


NOTES 


HALAKHA 


Prohibition against partaking of teruma, etc. — TNN 
^D) mann: Itis prohibited for a ritually impure priest to 
partake of teruma, whether the teruma is ritually pure or 
impure, as it is stated: “Any man from the descendants 
of Aaron who is leprous or a zav may not partake of 
he sacred food until he will be pure” A ritually impure 
person who partakes of ritually pure teruma is liable 
o receive the punishment of death at the hand of 
Heaven. If there are witnesses and he was forewarned, 
he is flogged. A ritually impure person who partakes of 
impure teruma is not flogged (Rambam Sefer Zera‘im, 
Hilkhot Terumot 7:1). 


A ritually impure person who touched sacrificial food - 
wpa yaaw KAV: It is prohibited for a ritually impure 
person to touch and thereby render sacrificial food 
impure, but he is not liable to receive lashes for doing 
so. Although the halakha is ruled in accordance with 
the opinion of Rabbi Yohanan in his disputes with Reish 
Lakish, the Gemara indicates that even Rabbi Yohanan 
concedes that one who does so violates a prohibition 
(Rambam Sefer Avoda, Hilkhot Pesulei HaMukdashin 18:12 
and Kesef Mishne there). 


A ritually impure person who ate sacrificial meat 
before the sprinkling of the blood - wa boxw xay 
mt np 239 wip: A ritually impure person who par- 
takes of the flesh of an offering before its blood is sprin- 
kled is not liable to receive lashes. In general, a ritually 
impure person is not liable to receive lashes for eating 
sacrificial food until its permitting factors were sacrificed, 
in accordance with the opinion of Rabbi Yohanan (Ram- 
bam Sefer Avoda, Hilkhot Pesulei HaMukdashin 18:16). 


It is to teach a prohibition for touching teruma — 71% 
xin monn: Itis prohibited for a ritually impure person to touch 
teruma. Tosafot ask: If so, then according to Rabbi Yohanan, 
one is liable to receive lashes for touching teruma but not for 
touching sacrificial food. How can he rule more stringently 
with regard to teruma than he does with regard to sacrificial 
food? Tosafot answer that the Gemara is not saying that one 


is flogged for coming into contact with teruma. Rather, it is 
saying that it is prohibited for one to partake of teruma before 
the completion of his purification process. The Meiri explains 
that Rabbi Yohanan is of the opinion that indeed, one is flogged 
for coming into contact with teruma and one is not flogged 
for coming into contact with sacrificial food. It is the relative 
leniency of teruma vis-a-vis sacrificial food that accounts for 


the disparity. Due to that leniency, the likelihood that one who 
touches teruma will progress from contact to consumption is 
greater than the likelihood that one who touches sacrificial food 
would do so. Therefore, the Torah prohibits a ritually impure 
person from touching teruma specifically. 
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NOTES 


It is with regard to partaking of sacrificial meat after 
the sprinkling of the blood that it is written — ams 
257 X17 TPN: Although certain portions of an offering, 
e.g., the fats, must be burned on the altar, and there is a 
mitzva for the priests, and in certain circumstances the 
person sacrificing the offering, to partake of other por- 
ions of the animal, the primary atonement is achieved 
at an earlier stage through the sprinkling of blood on 
he altar. Failure to perform the sacrificial rites other than 
he sprinkling of the blood does not disqualify the offer- 
ing. In that sense, the blood is the permitting factor that 
allows the flesh of the offering to be eaten. As noted by 
Rashi, the Gemara in Menahot (2sb) states that it is only 
rom the time that it is permitted for the ritually pure to 
partake of sacrificial meat that a ritually impure person 
who eats it is liable to receive karet. 


Any prohibition that has a positive mitzva that pre- 
ceded it - nyy taIpw nwyn xd bs: Rashi’s comments, 
and even more so those of Josafot, indicate that this is 
not referring only to a mitzva that precedes the prohibi- 
tion in the verse, but to a mitzva that takes effect prior 
to the prohibition taking effect (see Arukh LaNer). Rashi 
explains that Rabbi Yohanan is saying that although 
there is a dispute with regard to whether one is flogged 
for the violation of a prohibition that entails a positive 
mitzva that rectifies it, everyone agrees that the halakha 
is that one is flogged for violating a prohibition that was 
preceded by a positive mitzva. The difference is based on 
the fact that in the case of a prohibition that entails fulfill- 
ment of a positive mitzva that will rectify the transgres- 
sion, the mitzva can be fulfilled only after the violation of 
the prohibition. For example, one cannot fulfill the mitzva 
of restoring a stolen item until he violates the prohibition: 
“You shall not rob” (Leviticus 19:13). 

By contrast, in the case of a prohibition preceded by 
a positive mitzva, the mitzva can be performed irrespec- 
tive of the prohibition. The positive mitzva does not serve 
to remedy the prohibition at all, and consequently one 
would be flogged for violating the prohibition. The Ritva 
holds that even if the mitzva precedes the prohibition 
only in terms of the order of the verse, it is considered a 
prohibition that is preceded by a positive mitzva. 
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NOTES 


Reish Lakish says: He is flogged, as it is written: “No consecrated 

item shall she touch,” which is stated in general terms, indicating 

that it is no different whether one touches the consecrated item 

prior to sprinkling the blood, and it is no different if one touches 

the consecrated item after sprinkling the blood. Rabbi Yohanan 

says: He is not flogged. Rabbi Yohanan conforms to his standard 

line of reasoning, that the prohibition is derived by means of the 

verbal analogy cited above, as the verse states “his impurity,” writ- 
ten with regard to a ritually impure person who eats sacrificial food, 
and the meaning of that term is derived from “his impurity,’ written 

with regard to a ritually impure person entering the Temple. And 

when “his impurity” is written, it is with regard to partaking of 
sacrificial meat after the sprinkling of the blood that it is written." 

The Gemara explains that according to Reish Lakish, that prohi- 
bition is derived from the term: “No [bekhol] consecrated item,” 
as the term bekhol is inclusive and prohibits one from partaking 

of sacrificial meat even before the sprinkling of the blood. 


The Gemara comments: It is taught in a baraita in accordance with 

the opinion of Reish Lakish. It is written: “No consecrated item 

shall she touch”; this is a prohibition for a ritually impure person 

who eats sacrificial food. Do you say that it is a prohibition for a 

ritually impure person who eats sacrificial food, or perhaps it is only 
a prohibition for a ritually impure person who touches sacrificial 

food? The verse states: “No consecrated item shall she touch, and 

to the Temple she may not come” (Leviticus 12:4). The verse jux- 
taposes the matter of a ritually impure person eating sacrificial food 

to the matter of entering the Temple while ritually impure. Just as 

entering the Temple is a matter that entails a punishment that 
involves the taking of a life, i.e., karet, so too, every matter in that 
verse entails a punishment that involves the taking of a life. The 

Gemara explains: And if the prohibition is with regard to touching 
sacrificial food, is there a punishment that entails the taking of a 

life? Rather, the prohibition is with regard to eating. 


§ Rabba bar bar Hana says that Rabbi Yohanan says: With regard 
to any prohibition that has a positive mitzva that preceded it," 
everyone agrees that one is flogged for its violation, as it is not 
classified as a prohibition that entails fulfillment of a positive mitzva. 


They said to Rabbi Yohanan: Did you say this halakha?’ Rabbi 
Yohanan said to them: No. Rabba bar bar Hana said in the form of 
an oath: By God, he said it, and this halakha is written in the Torah 
and we learn it in the mishna. It is written: “And they shall send 
from the camp any man who is leprous, and any zav...and they 
shall not render their camp impure” (Numbers 5:2-4). There is a 
prohibition against rendering the camp impure, and there is a posi- 
tive mitzva to send them out of the camp. Since the positive mitzva 
precedes and is independent of the prohibition, one is flogged for 
the violation of that prohibition, as we learn in the mishna among 
those liable to receive lashes: One who entered the Temple while 
ritually impure." 


They said to him, did you say this halakha - pya% b my: 

Rashi explains that this question was posed to Rabbi Yohanan 
himself, who denied having said it. The Ritva, citing his teach- 
ers, explains that the question was addressed to Rabba bar 
bar Hana. 


We learn in the mishna: One who entered the Temple while 
impure — x20 wpa xaT xan: The proof is apparently from 
the fact that the mitzva appears in the verse before the prohi- 
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bition, even though the prohibition entails the fulfillmen 
a mitzva and is rectified by it: “And they shall send from 
camp any man who is leprous, and any zav” remedies 


t is impossible to fulfill the mitzva without first violating 
prohibition. Ostensibly, this proves that the phrase: Prohibit 
hat has a positive mitzva which preceded it, is referring to 


prohibition: “And they shall not render their camp impure” 


he 
ion 
he 


order in which the prohibition and positive mitzva appear in 


he verse, contrary to the explanation of Rashi (14b). Never 


he- 


of less, some commentaries note that the possibility exists that a 
he person could unwittingly, or due to circumstances beyond his 
he control, become impure within the confines of the Temple, in 


which case he is obligated to fulfill the mitzva “and they shall 
send from the camp,’ while he will violate the prohibition only 
if he chooses to remain in the Temple after becoming impure 
(Ritva; Arukh LaNer). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


DWN - A TIT XP NovD Ka KYN 
OYID DIK KANT DIN > wT 
OX mph iyi) VIM - KaT bpw OX 

rr x1 TPN — ream pria 


PRAN TD ie ima KIT DKW? oN 
ppd) xan TEY intpw MWYN xb 


vores mIn tb” vox? xd Ky rox 
Oxia TD iow wy wy) DyIKA 
KAT WN - Mey TYY oy prow 

72w bs x paix rat an by 


pay man vag pay img ors vanga g? 
MIP DYE DNY ITN? 


193 KÈ yy DW KYI DIN N) 
- Y1 D NYIN? m2 TPY KDRT 
bwm mpi jaw 


Nyin TKD man tb” a xd hey 
IPK DK TA DIKA VO") Y1 DW 
man by KATI VAX - E api 
shy 122W be xO yow win fen 
- yoy KOFIO py IMS DN TANI 
— VADI pay IP DI DAN? pay aN 

Ps? pay man 


KKT > ony DIN WI OW NYIN 
IYA my ay - Daix? a:p? 


The Gemara asks: Rather, what is the reason he retracted his state- 
ment and claimed he did not say it? The Gemara answers: It is due 
to the fact that the halakha concerning one who rapes a virgin 
young woman, who is required by Torah law to marry her and for 
whom it is prohibited to divorce her as long as he lives, is difficult 
for him, as it is taught in a baraita: In the case of a rapist who 
divorced" the woman he raped, if he is a non-priest, he remarries 
her, and he is not flogged for violating the prohibition: “He may 
not send her away all his days” (Deuteronomy 22:29). If he is a 
priest, he is flogged for violating the prohibition, and he does not 
remarry her because it is prohibited for him to marry a divorcée. 


The Gemara elaborates: If he is a non-priest, he remarries her, and 
he is not flogged. Why? It is a prohibition that has a positive 
mitzva which preceded it, as the positive mitzva: “And she shall be 
his wife” (Deuteronomy 22:29), precedes the prohibition “He may 
not send her away.’ But let him be flogged, since he violated the 
prohibition by divorcing her. Apparently, one is not flogged even if 
the positive mitzva precedes the prohibition. 


Ulla says in response: The positive mitzva in the case of a rapist is 
not a mitzva that precedes the prohibition. Rather, it follows the 
prohibition and rectifies it, as it is referring to a case of one who 
married his victim and then divorced her. Let the verse not state: 

“And she shall be his wife,” in the case of a rapist, and let us derive 
it by means of an a fortiori inference from the case of one who 
defames his bride, claiming that she was not a virgin when he con- 
summated the marriage: If in the case of a defamer, who did not 
perform an action but sinned through speech, the Merciful One 
states: “And she shall be his wife” (Deuteronomy 22:19), then in 
the case of a rapist, who performed an action, is it not all the more 
so that he is obligated to take her as a wife? 


Ulla continues: Why, then, is the mitzva stated in the case of the 
rapist? Ifit is not relevant to the matter of before the rapist marries 
the victim, apply it to the matter of after the rapist marries the 
victim, teaching that if he divorced her he must remarry her. 
Although in the verse it appears prior to the prohibition “He may 
not send her away,’ it actually serves to rectify that prohibition. 


The Gemara asks: But still, this affords no proof, as one cannot 
derive the case of a rapist from the case of a defamer, as the 
a fortiori inference can be refuted: What is notable about the case 
of a defamer, which is more stringent than the case of a rapist? 
It is notable in that he is flogged and is liable to pay retribution, 
which is contrary to the principle that in general, two punishments 
are not administered for one transgression. 


The Gemara suggests: Rather, let the verse not state: “And she shall 
be his wife,” in the case of the defamer, and let us derive it by 
means of an a fortiori inference from the case of a rapist: And if in 
the case of a rapist, who is not both flogged and liable to pay resti- 
tution, but is liable to receive only one punishment, the Merciful 
One states: “And she shall be his wife,” in the case of a defamer, 
who is flogged and liable to pay retribution, is it not all the more so 
that he is obligated to take her as a wife? And why, then, is it stated 
in the case of the defamer? Rather, if the mitzva is not relevant 
to the matter of the defamer, apply it to the matter of the rapist, 
and if the mitzva is not relevant to the matter of before the rapist 
marries the victim, apply it to the matter of after the rapist marries 
the victim, teaching that if he divorced her he must remarry her. 
Although in the verse it appears prior to the prohibition “He may 
not send her away,’ it actually serves to rectify that prohibition. 


The Gemara asks: But this affords no proof, as one cannot derive 
the case of a defamer from the case ofa rapist either, as the a fortiori 
inference can be refuted: What is notable about the case of a rapist? 
It is notable in that he performed an action, while the defamer 
performed no action. 


HALAKHA 
Rapist who divorced — wpa paix: One who rapes a 
virgin is obligated to marry her, if she and her father 


consent. If he then divorces 

him to remarry her. He is not 
tion he violated entails the fi 
mitzva. If she died before th 
was betrothed to another, or i 
for whom it is prohibited to 

is flogged for violating the p 
is unable to fulfill the relevan 


her, the court compels 
flogged, as the prohibi- 
ulfillment of a positive 
ey remarried, or if she 
the rapist was a priest, 
remarry a divorcée, he 
rohibition, because he 
positive mitzva (Ram- 


bam Sefer Nashim, Hilkhot Na‘ara Betula 1:7; Shulhan 


Arukh, Even HaEzer 177:3). 
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HALAKHA 


Defamer who divorced - wyaw yq ow wyi: There is a 
mitzva by Torah law for a defamer to remain married to 
the wife he defamed, and he is prohibited from divorcing 
her. If he divorces her he violates that prohibition and the 
court compels him to remarry her, but he is not flogged. 
If another person betrothed her, or if she dies, or if he is 
a priest and it is prohibited for him to remarry her, he is 
flogged for divorcing her (Rambam Sefer Nashim, Hilkhot 
Na‘ara Betula 3:4). 
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The Gemara suggests: Rather, let the verse not state: “And 
she shall be his wife,’ in the case of the defamer because the 
expression is redundant, as she is already his wife. It would have 
been sufficient for the verse to state that it is prohibited for 
him to send her away. Why, then, is it stated in the case of the 
defamer? Rather, if the mitzva is not relevant to the matter of 
the defamer, apply it to the matter of the rapist, and if the 
mitzva is not relevant to the matter of before the rapist marries 
the victim, apply it to the matter of after the rapist marries 
the victim, teaching that if he divorced her he must remarry 
her. Although the positive mitzva appears in the verse prior to 
the prohibition “He may not send her away,” it actually serves 
to rectify that prohibition. 


The Gemara questions that derivation: And say instead: And if 
the mitzva is not relevant to the matter of the defamer before 
he marries his bride, as they are married, apply it to the matter 
of the defamer himself after they are married, teaching that if 
he divorced her and violated the prohibition against divorcing 
her, he is obligated to remarry her, and it teaches that he is 
not flogged, as the positive mitzva rectifies the prohibition. But 
in the case of a rapist, the mitzva is to marry her after the rape 
but there is no mitzva to marry her after he divorces her, and 
nevertheless, he is not flogged." 


The Gemara answers: Yes, it is indeed so; the halakha is derived 
with regard to the defamer himself, teaching that if he divorces 
his bride he is obligated to remarry her. And the case of the 
rapist comes and is derived from the case of the defamer, and 
the same halakha applies there as well. The Gemara asks: With 
what derivation is the case of a rapist derived from the case of 
a defamer? If it is by means of an a fortiori inference or if it is 
by means of the inductive hermeneutical principle: What do 
we find, those derivations can be refuted, as we refuted the 
derivations earlier in the Gemara: What is notable about the 
case of a defamer? It is notable in that he did not perform 
an action. 


Rather, Rava says: From where is it derived that a rapist must 
remarry his victim ifhe divorced her because the positive mitzva 

rectifies the prohibition “He may not send her away”? It is 

derived from the superfluous phrase: “All his days” (Deuter- 
onomy 22:29), indicating that all his days, even after he marries 

and divorces her, he is obligated to arise and remarry her" and 

is consequently not liable to receive lashes. The Gemara adds: 
And likewise, when Ravin came from Eretz Yisrael to Babylonia, 
he said that Rabbi Yohanan says: All his days he is obligated 

to arise and remarry her. 


Rav Pappa said to Rava that a question arises with regard to 

Rabbi Yohanan’s statement that one is flogged for violating a 

prohibition preceded by a positive mitzva: But isn’t its prohibi- 
tion dissimilar to the prohibition of muzzling an ox while it is 

threshing grain (see Deuteronomy 25:4), which is the paradigm 

for all prohibitions for whose violation one is flogged, as no 

positive mitzva is stated in conjunction with the prohibition of 
muzzling? Rava said to him: Is it reasonable to say that due to 

the fact that the Merciful One wrote in its regard an additional 

positive mitzva, the stringency of the prohibition lessens, so 

that no lashes are administered? 


NOTES 


All his days he is obligated to arise and remarry her - war dp 
qam Tinya: There is another source for the mitzva for a rapist to 
remarry his victim after he divorces her, in the superfluous phrase 
“all his days.” It is superfluous because it is clear from the phrase 
“and she shall be his wife” that he is required to marry her after 


the rape. The phrase “all his days” is the mitzva entailed by the 
prohibition, indicating that if he divorces her he must remarry 
her. According to this explanation, this case does not present 
a difficulty to Rabbi Yohanan’s principle that one is flogged for 
violating a prohibition preceded by a positive mitzva. 
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Rav Pappa objected to this claim: If so, with regard to a prohibition 
that entails fulfillment ofa positive mitzva as well, let us say: Is it 
reasonable to say that due to the fact that the Merciful One wrote 
in its regard an additional positive mitzva, the stringency of the 
prohibition lessens, so that no lashes are administered? Rava said 
to him: In that case, the transgressor is not flogged because the 
mitzva comes to sever the prohibition’ from the punishment 
of lashes. 


The Gemara returns to the statement of Rava, who said with regard 
to the rapist: All his days he is obligated to arise and remarry her, 
and that is why he is not flogged for violating the prohibition “He 
may not send her away,’ and asks: This works out well according 
to the one who says that the criterion for determining whether 
one is flogged for violating a prohibition that entails fulfillment of 
a positive mitzva is whether he nullified’ the mitzva or did not 
nullify the mitzva. According to this opinion, one is flogged only 
if fulfillment of the mitzva is no longer possible, e.g., a priest who 
divorced the woman whom he raped. By contrast, a non-priest 
would not be flogged, because the option of remarriage remains 
viable. 


But according to the one who says that the criterion for determin- 
ing whether one is flogged in that case is whether he fulfilled the 
mitzva or did not fulfill the mitzva, and if he did not immediately 
fulfill the mitzva he is flogged, what can be said? Even in the 
case of a non-priest who divorced the rape victim, once he fails 
to remarry her immediately, he is liable to receive lashes. 


NOTES 


To sever [/lenattukei] the prohibition - wh pam: The posi- 
tive mitzva severs the prohibition from the punishment of 
lashes in that he is not flogged despite the fact that he vio- 
lated a prohibition. Rabbeinu Hananel and others cite a variant 
reading: To remedy [/etakkunei] the prohibition. The Arukh 
LaNer clarifies the differences between these two versions 
of the text, in light of the additional variant readings of the 
surrounding text. 


This works out well according to the one who says he nul- 
lified - bya yT yd xT: According to Rashi, this ques- 
tion of the Gemara is not referring to the previous statement 
of Rava with regard to a prohibition that entails fulfillment of 
a mitzva: It is to sever the prohibition from the punishment 
of lashes that the mitzva comes. Rather, it is referring back to 
Rava’s explanation that the prohibition “He may not send her 
away” is not considered a prohibition preceded by a positive 
mitzva, for which one is flogged, because he is commanded 
all his days to arise and remarry her, and therefore he can 
always remedy the prohibition simply by fulfilling the mitzva. 
The Gemara's question is: That conclusion is applicable only 
according to the opinion that one who nullifies any possibility 
of fulfilling the mitzva is liable to receive lashes, and it is only 
according to that opinion that as long as it is theoretically pos- 
sible for him to fulfill the mitzva he is not flogged. But accord- 
ing to the opinion that the defining criterion is whether he 
ulfilled the mitzva, at the moment that it is incumbent upon 
him to fulfill the mitzva and he fails to do so, he is immediately 
iable to receive lashes. 

Tosafot (15b) raise several difficulties with this explanation 
of the Gemara's question. They cite an alternative explanation 
rom Rabbi Shlomo of Dreux, who says that the Gemara is not 
continuing the discussion with regard to one who divorces 
his rape victim; rather, it is referring back to the halakha of 
one who enters the Temple in a state of impurity, cited by the 
Gemara in an attempt to prove that lashes are administered 


for the violation of a prohibition preceded by a positive mitzva 
despite the fact that the mitzva remedies the prohibition. 

He explains that this is what the Gemara is saying: That 
halakha serves as proof only according to the one who main- 
ains that one is flogged for violating a prohibition that entails 
fulfillment of a mitzva only if he nullified any possibility of 
fulfilling the mitzva. But according to the opinion that one 
is flogged even for refraining from fulfilling the mitzva, one 
who enters the Temple in a state of impurity is liable to receive 
ashes immediately, provided that he is forewarned and fails to 
eave. According to that opinion, he would be liable to receive 
ashes even if the mitzva followed the prohibition and did not 
precede it. Therefore, no proof may be cited from that case. 

These explanations are based on Rashi’s version of the 
Gemara, which is the standard version. Rabbeinu Hananel and 
others cite a variant reading: This works out well according to 
the one who says that the criterion is whether he nullified the 
mitzva or did not nullify the mitzva; but according to the one 
who says that the criterion is whether he fulfilled the mitzva or 
did not fulfill the mitzva, what can be said? The variant reading 
continues and asserts that according to Rabbi Yohanan, the 
criterion is whether or not he fulfilled the mitzva. 

According to this version, the Gemara questions its previous 
conclusion that the mitzva remedies the prohibition and that 
is why he is not flogged for violating the prohibition. This is 
what the Gemara is asking: This works out well according to 
he one who says that one is flogged for violating the prohibi- 
ion if he failed to fulfill the mitzva; but according to the one 
who says that only one who actively nullifies any possibility of 
ulfilling the mitzva is liable to receive lashes, it cannot be said 
hat the mitzva remedies the prohibition, as even if he fails to 
ulfill the mitzva, he is not liable to receive lashes. The Ramban 
cites this version of Rabbeinu Hananel and characterizes it 
as the one that appears in ancient and accurate versions of 
he Gemara. Additionally, the Meiri and the Ritva discuss and 
explain both versions. 
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NOTES 

The only reason, etc. — 131 KAYY KIT mA: The diffi- 
culty raised on the previous amud can be resolved. The 
reason is that the Gemara is seeking to explain why it is 
that according to Rabbi Yohanan one is not flogged for 
violating this prohibition despite the fact that ostensibly, 
the mitzva precedes it. Rabbi Yohanan himself is of the 
opinion that one is flogged in the case of a prohibition 
that entails fulfillment of a mitzva only if he nullified any 
possibility of fulfilling that mitzva (Rashi). 

This explanation is appropriate according to this ver- 
sion of the Gemara and the explanations of Rashi and 
Tosafot. According to the variant reading of Rabbeinu 
Hananel, the Rif, and the Rambam, Rabbi Yohanan is the 
one who says that the criterion is whether he fulfilled 
the mitzva, or did not fulfill the mitzva. They explain the 
entire passage differently (see Meiri and Ritva). 


Uncertain forewarning is characterized as forewarn- 
ing — AWI mA Pod NxM: Rashi asks: Isn't it pos- 
sible to explain that Rabbi Yohanan also requires certain 
orewarning, but he requires that the forewarning be 
issued at the moment that one is about to take action to 
nullify the possibility of fulfilling the mitzva that rectifies 
he prohibition? Rashi explains, and Josafot agree, that 
all forewarnings must be issued immediately prior to 
he violation of the prohibition. By the time he nullifies 
any possibility of fulfilling the mitzva, he is no longer 
violating the prohibition and consequently cannot be 
held liable to receive lashes. 


BACKGROUND 


Forewarning — M17: In order for a transgressor to be 
punished in court, it is required that he be forewarned. 
That requirement applies equally to transgressors well 
versed in the Torah and to those who are ignorant, in 
accordance with the opinion of the Rabbis (see Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 12:2). 
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The Gemara answers: The only reason" Rava stated his explanation, 
that all his days he is obligated to arise and remarry her and that is 
why the rapist is not flogged even though itis a prohibition preceded 
by a positive mitzva, is to explain the opinion of Rabbi Yohanan, 
who said that for any prohibition that has a positive mitzva which 
preceded it, everyone agrees that one is flogged for its violation. 
Didn’t Rabbi Yohanan say to the tanna who would recite the mish- 
nayot and baraitot in the study hall: Teach that if he nullified the 
mitzva, he is liable to receive lashes, and if he did not nullify the 
mitzva, he is exempt from lashes? According to Rabbi Yohanan, it 
works out well. 


What is the dispute to which the Gemara is alluding? The tanna 

taught a baraita before Rabbi Yohanan: With regard to any prohi- 
bition that entails a command to arise and perform a mitzva, if he 

fulfilled the positive mitzva that is entailed therein, he is exempt 

from lashes, and ifhe nullified the positive mitzva that is entailed 

therein, he is liable to receive lashes. 


Rabbi Yohanan said to the tanna: What is it that you are saying? 
The baraita that you recited is self-contradictory, as based on the 
first clause: If he fulfilled the mitzva he is exempt, apparently, if 
he did not fulfill the mitzva he is liable. Yet based on the latter 
clause: If he nullified the mitzva, he is liable, apparently, ifhe did 
not nullify the mitzva he is exempt, even though he failed to fulfill 
the mitzva. Rather, teach: If he nullified the mitzva, he is liable to 
receive lashes, and if he did not nullify the mitzva, he is exempt 
from lashes. And Rabbi Shimon ben Lakish says: The formulation 
of the baraita must be consistent; therefore, teach: If he fulfilled 
the mitzva, he is exempt, and if he did not fulfill the mitzva" he 
is liable. 


The Gemara inquires: With regard to what matter do they dis- 
agree? They disagree with regard to uncertain forewarning,’ i.e., 
forewarning concerning a transgression with regard to which it 
will not be clarified whether or not his action will render him liable 
to receive lashes. One Sage, Rabbi Yohanan, holds: Uncertain 
forewarning" is characterized as forewarning;" therefore, even if 
it is unclear whether the action that the transgressor is about to 
perform will render him liable to receive lashes, he can be fore- 
warned, and if he violates the prohibition in a manner that will 
render him liable, he is flogged. 


HALAKHA 


If he fulfilled it and if he did not fulfill it — inp x) jap: With 
regard to a prohibition that entails fulfillment of a positive mitzva 
hat rectifies it, if one violates the prohibition and does not fulfill 
e mitzva, he is flogged, provided he was forewarned in the 
following manner: Do not perform that action, as if you do so and 
fail to fulfill the relevant mitzva, you will be flogged. For example, 
it is prohibited to reap one’s entire field without leaving a corner 
of standing grain for the poor [pe'a], and there is a mitzva to 
give that portion of his crop to the poor. If one failed to leave 
the pe‘ for the poor and his entire crop was lost or burned, he 
is liable to receive lashes, as he violated the prohibition and it is 
no longer possible to fulfill the relevant mitzva. The Rambam’s 
version of the Gemara is like the variant reading cited by the Rif, 
in which it is Rabbi Yohanan who holds that the relevant criterion 
is whether he fulfilled the mitzva. This means that in their opinion, 
one is flogged once it is no longer possible to perform the mitzva 
(Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 1:3 and Sefer 
Shofetim, Hilkhot Sanhedrin 16:4 and Kesef Mishne there, 18:2). 


ti 
t 


Uncertain forewarning - p39 NYIT: With regard to one who 
violates a prohibition that entails fulfillment of a positive mitzva 
hat rectifies it, and who was forewarned in the following manner: 
Do not perform that action, as if you do so and fail to fulfill the 
relevant mitzva, you will be flogged, if he violates the prohibi- 
ion and does not fulfill the mitzva, he is flogged. Although the 
orewarning is uncertain, as if he performs the mitzva he will be 
exempt from lashes, uncertain forewarning is characterized as 
orewarning, in accordance with the opinion of Rabbi Yohanan. In 
Hilkhot Shevuot, it appears that the Rambam rules that uncertain 
orewarning is not characterized as forewarning. This issue is 
also discussed by the later commentaries (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 5:2, and Radbaz and Lehem Mishne there; Sefer 
Shofetim, Hilkhot Sanhedrin 16:4). 
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And one Sage, Reish Lakish, holds: Uncertain forewarning is not 
characterized as forewarning. According to Rabbi Yohanan, the 
rapist is forewarned when he is about to divorce his wife, even 
though there is uncertainty whether he will nullify the mitzva. If 
he nullifies the mitzva, e.g., if he vows that deriving benefit from 
his ex-wife is forbidden to him, thereby ensuring that he cannot 
remarry her, he is flogged. Reish Lakish holds that if one’s liability 
to receive lashes was dependent upon the nullification of the mitzva, 
the rapist would never be flogged, as in that case the forewarning 
would of necessity be uncertain. Therefore, he explains that the 
criterion for determining whether one is flogged is whether he ful- 
filled the mitzva immediately. Violating the prohibition renders him 
liable to receive lashes; he may then choose to be flogged or to fulfill 
the mitzva. Therefore, when he is forewarned that he will be flogged 
if he divorces her, it is not uncertain forewarning. 


And they follow their standard lines of reasoning, as it was stated 
that Rabbi Yohanan and Reish Lakish disagreed in a case where one 
said: On my oath I will eat this loaf" today, and the day passed 
and he did not eat it." Rabbi Yohanan and Reish Lakish both 
say: He is not flogged for taking a false oath. They disagree with 
regard to the reason that he is not flogged. Rabbi Yohanan says: He 
is not flogged, 


because it is a prohibition that does not involve an action. He 
violates the oath by failing to perform an action, rather than by 
performing an action, and the principle is: With regard to any pro- 
hibition that does not involve an action, one is not flogged for its 
violation. Reish Lakish says: He is not flogged, because the fore- 
warning in this case is an uncertain forewarning. One cannot prop- 
erly forewarn him before he takes the oath, because as long as time 
remains in the day he can still eat the loaf at a later time and fulfill 
the oath; and any uncertain forewarning is not characterized 
as forewarning. 


The Gemara adds: And both Rabbi Yohanan and Reish Lakish hold 
in accordance with the opinion of Rabbi Yehuda, as it is taught in 
a baraita: It is stated with regard to the Paschal offering: “And you 
shall let nothing of it remain until the morning," and that which 
remains of it until the morning you shall burn in fire” (Exodus 
12:10). The verse comes to position the positive mitzva of burning 
the leftover flesh after the prohibition against leaving over the flesh, 
to say that one is not flogged for its violation; this is the statement 
of Rabbi Yehuda. Rabbi Yohanan inferred this from the statement 
of Rabbi Yehuda: The reason he is not flogged is that the verse 
comes and positions the mitzva after the prohibition; but if the 
verse had not come and positioned the mitzva after the prohibition, 
he would have been flogged. Apparently, uncertain forewarning 
is characterized as forewarning, as he can be forewarned not to 
leave over the flesh of the offering, even though he would not be 
flogged were he to burn it. 


And Reish Lakish inferred this: The reason he is not flogged is that 
the verse comes and positions the mitzva after the prohibition; but 
if the verse had not come and positioned the mitzva after the pro- 
hibition, he would have been flogged. Apparently, one is flogged 
even for violating a prohibition that does not involve an action, as 
he violates the prohibition without performing an action. 


The Gemara asks: And according to Rabbi Shimon ben Lakish too, 
this is certainly a case of uncertain forewarning;" why, then, does 
he not conclude based on Rabbi Yehuda’s statement that uncertain 
forewarning is characterized as forewarning? 


HALAKHA 

On my oath | will eat this loaf, etc. — mt spp baixy maw 
^d: If one took an oath to eat a loaf of bread on a certain 
day and that day passed and he did not eat the loaf, if 
his failure to eat it was unwitting, he is liable to bring a 
sliding-scale offering; if it was intentional he is not flogged, 
as he did not perform an action, in accordance with the 
opinion of Rabbi Yohanan (Rambam Sefer Hafla’a, Hilkhot 
Shevuot 4:20). 


NOTES 


The day passed and he did not eat it - x) ppt Tay 
mow: Tosafot explain that Reish Lakish does not consider 
it uncertain forewarning in a case where, if present cir- 
cumstances continue, he will violate the prohibition. For 
example, with regard to one who takes an oath that if he 
does not eat a loaf he will be liable, present circumstances 
are that he is not eating the loaf. Nevertheless, because 
there is a significant interval between the forewarning, 
before he takes the oath, and the end of the day, when it 
will be determined whether he ate the loaf, no conclusion 
may be drawn from the present situation with regard to 
what the situation will be at the end of the day. 


HALAKHA 


You shall let nothing of it remain until the morning - 
pa Ww aya nin x: Itis prohibited to leave the remain- 
ing flesh of the Paschal offering until morning, as it is 
written: “And you shall let nothing of it remain until the 
morning.’ One who leaves the flesh until the morning 
violates that prohibition, but he is not liable to receive 
lashes, as the prohibition entails fulfillment of a mitzva 
that rectifles it, as it written: “And that which remains of it 
until the morning you shall burn in fire” 

The KesefMishne points out that although the Rambam 
could have written that one is not flogged for leaving the 
flesh until the morning because it does not involve an 
action, as the halakha is in accordance with the opinion 
of Rabbi Yohanan, instead, the Rambam wrote that the 
exemption is due to the fact that this is a prohibition that 
entails fulfillment of a mitzva. He did so to underscore that 
even if violation of this prohibition involved an action, one 
is not flogged (Rambam Sefer Korbanot, Hilkhot Korban 
Pesah 10:11; see Sefer Avoda, Hilkhot Pesulei HaMukdashin 
18:9 and other commentaries on the Rambam). 


NOTES 

This is certainly a case of uncertain forewarning - X7 
NIT PSD MNT NT: The case involves both uncertain 
forewarning and a prohibition that does not involve an 
action. The two Sages hold that only one matter may 
be learned from the statement of Rabbi Yehuda, as from 
the statement itself there is no clear indication as to the 
reasoning for his opinion. 
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HALAKHA 


A prohibition that does not involve an action - pg wh 
mwyn ia: One is not flogged for violating a prohibition 
that does not involve an action, e.g., one who slanders, 
takes revenge, or bears a grudge. The three exceptions 
to this principle are one who takes a false oath, one who 
substitutes a non-sacred animal for a sacrificial animal, 
and one who curses another, invoking the name of God. 
Some early commentaries hold that for any prohibition 
that can be violated without performing an action, one is 
not flogged even if he performed an action in its violation 
(Sefer HaHinnukh). Others maintain that in that case, if he 
violates the prohibition with an action he is flogged; if he 
does so without performing an action, he is not flogged 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 18:2 and Mishne 
LaMelekh there). 


One who takes the mother bird with her fledglings — 
Dan by flag Suis: One who takes a mother bird with her 
fledglings and slaughters her is liable to receive lashes. If 
he takes the mother bird and then sends her away, he is 
exempt from lashes in accordance with the opinion of the 
Rabbis in the mishna. If the bird died before he sent her 
away, he is flogged. This is in accordance with the opinion 
of Rabbi Yohanan, who holds, according to the Rambam’s 
reading, that one is flogged if he is unable or unwilling to 
fulfill the mitzva that rectifies the prohibition, even if he did 
not perform an action that renders its fulfillment impos- 
sible. According to the standard version of the Gemara, 
Rabbi Yohanan is of the opinion that one is flogged only if 
he performs an action that renders fulfillment of the mitzva 
impossible; therefore, one who takes the mother bird is 
flogged only if he slaughters her (Rambam Sefer Kedusha, 
Hilkhot Shehita 13:1; Shulhan Arukh, Yoreh De'a 292:6 and 
Beur HaGra there). 


BACKGROUND 

Substitution — man: Substitution of a non-sacred animal 
for a sacrificial animal is mentioned in the Torah (Leviticus 
27:10), and tractate Temura is devoted to the halakhot of 
substitution. The Torah prohibits the substitution of a non- 
sacred animal for a sacrificial animal, whether blemished or 
unblemished. One who does so violates a prohibition and 
is flogged. Although this substitution is prohibited, if one 
does substitute a non-sacred animal for a sacrificial animal, 
the non-sacred animal is thereby consecrated, while the 
sacrificial animal maintains its sanctity. This halakha applies 
to both blemished and unblemished non-sacred animals, 
and once the substitution takes place, the newly conse- 
crated substitute animal may not be utilized for labor or be 
redeemed. What ensues for the substitute varies with the 
type of offering for which it was substituted. In some cases, 
e.g, a sin-offering, the substitute is left to die. In other cases, 
e.g. a guilt-offering, the substitute grazes until it becomes 
blemished. In yet other cases, e.g., a peace-offering, the 
substitute, like the animal for which it is substituted, is 
sacrificed on the altar. 


NOTES 


He is flogged and does not send the mother — i») mph 
nown: Rabbi Yehuda maintains that the Torah's command 
“You shall send the mother” does not address the period 
after one already took the mother; rather, it addresses the 
period before he approached the nest and instructs him 
with regard to the appropriate conduct in that situation; 
send away the mother. Therefore, the prohibition “You 
shall not take” is preceded by a positive mitzva, and one is 
flogged for violation of a prohibition that is preceded by a 
positive mitzva (Rashi; Meiri; Ritva). 
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The Gemara answers: He holds in accordance with the opinion 
of the other tanna in the name of Rabbi Yehuda, as it is taught 
in a baraita: If a woman was divorced and remarried soon after, 
and a son was born seven months after her remarriage and nine 
months after her divorce, it is unclear whether he is the son of 
the first husband or of the second husband. In that case, if this 
son struck this husband of his mother, and then struck that 
husband, or if he cursed this husband and then cursed that one, 
and likewise if he struck both of them simultaneously or cursed 
both of them simultaneously, he is liable for striking or cursing 
his father. Rabbi Yehuda says: If he cursed or struck both of 
them simultaneously he is liable, but ifhe cursed or struck them 
one after the other, even if he was forewarned prior to cursing 
or striking each one, he is exempt. Apparently, Rabbi Yehuda is 
of the opinion that one is not flogged after uncertain forewarning; 
since in this case it is impossible to determine which of them 
is the father, inevitably the forewarning is uncertain. 


The Gemara asks: And according to Rabbi Yohanan too, this 
is certainly a case of a prohibition that does not involve 
an action. Why, then, does he not conclude based on Rabbi 
Yehuda’s statement that one is flogged for violating a prohibition 
of that kind? 


The Gemara answers: Rabbi Yohanan holds in accordance with 
that which was cited in his name, as Rav Idi bar Avin says 
that Rav Amram says that Rabbi Yitzhak says that Rabbi 
Yohanan says that Rabbi Yehuda says in the name of Rabbi 
Yosei HaGelili: With regard to any prohibition in the Torah, if 
itis a prohibition that involves an action, one is flogged for its 
violation; if it is a prohibition that does not involve an action," 
one is not flogged for its violation, except for one who takes 
a false oath, one who substitutes® a non-sacred animal for a 
sacrificial animal, saying: This animal is substituted for that one, 
and one who curses another invoking the name of God. In 
those three instances, the perpetrator is flogged even though he 
performed no action. 


The Gemara asks: Although the difficulties that were raised with 
regard to the opinions of Rabbi Yohanan and Reish Lakish were 
answered, the apparent contradiction from one statement of 
Rabbi Yehuda to another statement of Rabbi Yehuda is difficult. 
The Gemara cited contradictory statements of Rabbi Yehuda with 
regard to lashes both in the case of a prohibition that does not 
involve an action and in the case of uncertain forewarning. 


The Gemara answers: If it is according to Rabbi Shimon ben 
Lakish, the contradiction may be resolved with the explanation 
that the two sources reflect the opinions of two tanna’im, who 
disagree in accordance with the opinion of Rabbi Yehuda. If it 
is according to Rabbi Yohanan, the contradiction is not difficult, 
as this baraita reflects his opinion, that one is flogged for violat- 
ing a prohibition that involves an action, and that baraita reflects 
the opinion of his teacher, Rabbi Yosei HaGelili, who holds that 
one is not flogged for violating a prohibition that involves an 
action. 


§ We learned in a mishna there (17a): With regard to one who 
takes the mother bird with her fledglings," thereby violating the 
Torah prohibition: “You shall not take the mother with her fledg- 
lings; you shall send the mother, and the fledglings you may take 
for yourself” (Deuteronomy 22:6-7), Rabbi Yehuda says: He is 
flogged for taking the mother bird, and he does not send the 
mother," and the Rabbis say: He sends the mother and is not 
flogged, as this is the principle: With regard to any prohibition 
that entails a command to arise and perform a mitzva, one is 
not liable to receive lashes for its violation. Rabbi Yohanan says: 
We have only this mitzva and another where one would be 
flogged if not for the relevant mitzva. 
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Rabbi Elazar said to Rabbi Yohanan: Which is that other mitzva? 
Rabbi Yohanan said to him: You will know when you discover it 
yourself. Rabbi Elazar went out, examined the matter, and discov- 
ered the answer, as it is taught in a baraita: With regard to a rapist 
who divorced the woman he raped, if he is a non-priest, he remar- 
ries her, and he is not flogged for violating the prohibition: “He may 
not send her away all his days” (Deuteronomy 22:29). And if he is 
a priest, he is flogged for violating the prohibition, and he does 
not remarry her. 


The Gemara states: This works out well according to the one who 
teaches that the criterion for determining whether one is flogged for 
violating a prohibition that entails fulfillment of a positive mitzva is 
whether he fulfilled the mitzva or did not fulfill the mitzva, and if 
he does not fulfill the mitzva immediately when he is instructed to 
do so, he is flogged when he fails to do so. 


But according to the one who teaches that the criterion for deter- 
mining whether one is flogged in that case is whether he nullified 
the mitzva or did not nullify the mitzva, and one is flogged only if 
he performed an action that renders it impossible to fulfill the mitzva, 
granted, with regard to the sending away of the mother bird from 
the nest, you can find a situation where he nullifies the mitzva, e.g., 
ifhe killed the mother bird. But in the case ofa rapist, if the criterion 
is whether he nullified the mitzva or he did not nullify it, how can 
you find a situation where the man is flogged because he nullified 
any possibility of remarrying her? 


If he cannot remarry her because he killed her, he will be executed, 
not flogged, based on the principle: He receives the greater punish- 
ment. Rav Shimi of Mehoza said: He nullifies the possibility of 
remarriage in a case where he received, on her behalf, the money 
for betrothal" from another, thereby ensuring that his own remar- 
riage to her is no longer an option. Rav said: That is not a viable 
solution; if his ex-wife designated him as an agent to receive the 
money of betrothal on her behalf, it is she who nullifies the possibil- 
ity of fulfilling the mitzva for him, as a woman is betrothed only with 
her consent, and he is not liable at all. If she did not designate him 
as an agent, is it in his power to accept betrothal on behalf of a 
woman who did not designate him to do so? His action is nothing, 
and the betrothal does not take effect. 


Rather, Rav Shimi of Neharde’a said: He nullifies the possibility of 
remarriage in a case where he vowed in public that it is prohibited 

for him to derive benefit from her, and it is consequently prohibited 

for him to marry her. The Gemara asks: This works out well accord- 
ing to the one who says that a vow that was taken in public has no 

nullification; he is flogged, since by taking that vow he has rendered 

remarriage impossible. But according to the one who says that 
even a vow taken in public has the possibility of nullification, what 

can be said? He can nullify the vow and remarry her. The Gemara 

answers: The reference is to a case where he vows on the basis of the 

consent of the public that it is prohibited for him to derive benefit 

from her, as Ameimar says that the halakha is: A vow that was taken 

in public" has the possibility of nullification; a vow that was taken 

on the basis of the consent of the public has no nullification. 


The Gemara questions Rabbi Yohanan’s statement: And are there 
no more prohibitions that entail fulfillment of a positive mitzva 
for which one is flogged? But aren’t there others? Before stating 
its challenges, the Gemara provides a mnemonic’ for the cases that 
it will cite: Robbery, collateral, and pe'a. The Gemara elaborates: 
Isn't there the case of robbery," where the Merciful One states: 
“You shall not rob” (Leviticus 19:13), and also states: “And he shall 
return the stolen item” (Leviticus 5:23)? Isn't there the case of 
collateral," where the Merciful One states: “You shall not come 
into his house to fetch his pledge” (Deuteronomy 24:10), and He 
then states: “You shall return to him the pledge when the sun 
sets” (Deuteronomy 24:13)? 


HALAKHA 


Where he received on her behalf, the money for betrothal, 
etc. — ID) pwr abbapw jia: If a rapist violates a prohibition 
by divorcing his wife, the court compels him to remarry her. 
If she dies before he is able to remarry her, or if she becomes 
betrothed to another in the interim, the rapist is flogged. This 
is in accordance with the opinion of Rabbi Yohanan, according 
to the Rambam’s version of the text, that once the mitzva can 
no longer be fulfilled, he is flogged (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 1:7). 


A vow that was taken in public, etc. — ^3) baa THAW V3: 
Even one who takes an oath in public may request that a hala- 
khic authority dissolve his oath. One who takes an oath or a vow 
on the basis of the consent of the public can have it dissolved 
only for a matter involving fulfillment of a mitzva, as in the case 
cited in the Gemara (16b). See the Rema, who elaborates on 
the definition of a matter involving fulfillment of a mitzva. The 
Shulhan Arukh writes, in accordance with the opinion of Rab- 
beinu Tam, that this means the vow can be dissolved only with 
consent of that public on the basis of whose consent he vowed. 
The Rema, citing the responsa of the Ran, rules that even with 
the consent of the public, the vow may be dissolved only for a 
matter involving fulfillment of a mitzva. In order to avoid the 
potential violation of a prohibition, one may have the vow 
dissolved even without the consent of the public, as it is clear 
that the public would not want a prohibition to be violated. 

In this context, the public consists of no fewer than three 
people, and the case is where one says that he is taking the 
oath or vow based on the consent of so-and-so, so-and-so, 
and so-and-so. If he merely vows based on the consent of the 
public without further specification, his vow can be dissolved. 
Others claim that if he vows in the presence of many people 
and states explicitly that he is taking the vow based on the 
consent of the public, the vow cannot be dissolved (Rashba). 
The Rema writes that if one vows based on the consent of the 
public and the vow is dissolved, the dissolution is effective after 
the fact, although with the exception of exigent circumstances, 
one should not dissolve that vow ab initio. The Shakh rules that 
the vow is dissolved after the fact only if he vowed on the basis 
of the consent of a non-specific public, but if he specified the 
names of the people on the basis of whose consent he is taking 
the vow, then even in exigent circumstances and even after the 
fact, the vow is not dissolved (Rambam Sefer Hafla’‘a, Hilkhot 
Shevuot 6:8; Shulhan Arukh, Yoreh De'a 228:21-23). 


Robbery — Dia: One who robs another of an item violates a 
prohibition but is not flogged, as the Torah established tha 
one may rectify this transgression through the fulfillment of the 
mitzva of returning the stolen item. He is not flogged even i 
he burns the stolen item and refuses to pay restitution, as one 
is not flogged for violating a prohibition that entails a mon- 
etary obligation. The commentaries on the Rambam discuss a 
length the reason for his ruling, as in general, in cases where 
one is liable to receive lashes and to pay restitution, he rules tha 
one is flogged and is not liable to pay restitution (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 1:1 and Sefer Shofetim, Hilkhot 
Sanhedrin 18:2). 


Collateral — jia: One who lends money to another may not 
enter his house or forcibly take collateral from him. If he violates 
this prohibition, he is not liable to receive lashes, because the 
prohibition entails fulfillment of a mitzva that rectifies it, as it 
is written: “You shall return to him the pledge when the sun 
sets.” If one does not fulfill the mitzva, and the collateral is lost 
or burned, he is flogged. The Ra’avad writes that this is an error, 
and the reason he is liable is that he assumed responsibility for 
the collateral (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
3:4 and Mishne LaMelekh there; Shulhan Arukh, Hoshen Mishpat 
72:11, 97:14). 


BACKGROUND 
Mnemonic — p3: Since the Talmud was studied orally for 
many generations, mnemonics were employed to facilitate 
remembering a series of statements and the order in which 
they were taught. 
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NOTES 


The collateral of a convert — aby iaw: Every born 
Jew has heirs of some sort, related to his father, even 
if he has no children. Therefore, the collateral can be 
restored to his heirs after his death. A convert has no 
Jewish heirs unless he fathered children after his con- 
version, which means that if one destroys the collateral 
of a convert and the convert dies, one has nullified 
any possibility of fulfilling the mitzva of restoring the 
collateral. 
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One separates pe’a...from the dough - Apyit pa wn: 
One who reaps his field may not reap the entire field, but 
must leave the standing grain in one corner of the field for the 
poor. This mitzva is called pea. If he failed to leave the grain 
standing in that corner and reaped the entire field, he must 
separate some of the reaped sheaves or grain and give to the 
poor what he separated, thereby fulfilling the mitzva “To the 
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HALAKHA 


The Gemara continues: And you find that one is liable to receive 
lashes in those cases both if the criterion is whether he fulfilled the 
mitzva or did not fulfill the mitzva, and if the criterion is whether 
he nullified the mitzva or he did not nullify it. According to the 
first criterion, he is flogged if he fails to return the stolen item or 
the collateral; according to the second criterion, he is flogged if 
he destroys the stolen item or the collateral. The Gemara answers: 
There, in both those cases, he is not flogged, since he is liable to 
remit monetary payment for the stolen item or the collateral, as the 
principle is: One is not both flogged and liable to pay restitution 
for one transgression. 


Rabbi Zeira objects to this: But isn’t there a case where he is not 
liable to pay, e.g., ifhe appropriated the collateral of a convert" and 
the convert died with no heirs. In that case, there is no payment, 
and nevertheless, he is not flogged. 


The Gemara answers: There, the man who appropriated the collat- 
eral is liable to remit monetary payment, and it is only that the lien 
of the convert on the property has lapsed, as there is no one to 
receive payment. Therefore, he is not flogged, based on the principle: 
One is not both flogged and liable to pay restitution. 


The Gemara asks: But isn’t there the case of pe'a, where there 
is a prohibition, as the Merciful One states: “You shall not 
wholly reap the corner of your field” (Leviticus 23:22), followed by 
the mitzva: “To the poor and the convert you shall leave them” 
(Leviticus 23:22)? 


And you find one liable to receive lashes in those cases both if the 
criterion is whether he fulfilled the mitzva or did not fulfill the 
mitzva, and if the criterion is whether he nullified the mitzva or he 
did not nullify it, as we learned in a baraita: The mitzva of pe'a is 
to separate it from the standing grain still growing from the ground. 
If he did not separate it from the standing grain, but reaped the 
entire field, he separates a portion from the sheaves as pea. If he 
did not separate it from the sheaves, he separates it from the pile 
where one places the kernels after threshing, before he smooths the 
pile. Once he smooths the pile, the produce is considered grain from 
which one is obligated to separate terumot and tithes. If he already 
smoothed the pile before designating the pea, he tithes the grain in 
the pile and then gives the pe'a to the poor person. Once he grinds 
the kernels into flour, he no longer separates pe'a. 


Apparently, it is possible to nullify the possibility of fulfilling the 
mitzva of leaving pea by grinding the grain; why, then, did Rabbi 
Yohanan omit this case from his list of prohibitions rectified by 
a positive mitzva for which one is flogged? The Gemara answers: 
Rabbi Yohanan holds in accordance with the opinion of Rabbi 
Yishmael, who says: One separates pea even from the dough." He 
maintains that the possibility of fulfilling the mitzva of pea is never 
nullified, as one may separate pe'a even after grinding and kneading. 
The Gemara challenges: And according to Rabbi Yishmael, you 
also find a way to nullify the possibility of fulfilling the mitzva, in a 
case where one ate the dough. 


poor and the convert you shall leave them.” Even if he ground 
the grain into flour and baked it into bread, he is still required 
to give some of it to the poor, in accordance with the opinion 
of Rabbi Yishmael. 

If after he violated the prohibition the entire crop was lost 
or burned before he gave pe'a to the poor, he is flogged, as he 
is no longer able to perform the mitzva that the prohibition 


entails in order to rectify the situation. This is in accordance 
with the opinion of Rabbi Yohanan, who holds, according to 
the Rif's version of the Gemara, that the relevant criterion in 
this regard is whether it remains possible to fulfill the mitzva. 
One is flogged only when it is no longer possible to fulfill the 
mitzva (Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 1:1-2). 
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Rather, the Gemara retracts its previous understanding of the 
statement of Rabbi Yohanan: We have only this mitzva and another 
where one would be flogged if not for the relevant mitzva. The term: 
This, is in reference to the sending away of the mother bird, and the 
term: Another, is in reference to this halakha of pe'a. But in the case 
of a rapist, no, the possibility of remarrying the rape victim whom 
he divorced is not nullified, even if he vows on the basis of the con- 
sent of the public. Where do we say that a vow on the basis of the 
consent of the public has no nullification? It is only in a case where 
one seeks nullification of the vow for the purpose of a matter that 
is optional, i.e., not a mitzva; but if one seeks nullification of the vow 
for the purpose ofa matter that is a mitzva, even a vow taken on the 
basis of the consent of the public has the possibility of nullification." 
In the case of the rapist, he could seek nullification of his vow to 
enable him to fulfill the mitzva of remarrying his divorcée, and 
therefore the vow can be nullified. 


The Gemara relates an incident that proves this point. As this hap- 
pened in that incident where there was a certain teacher of children 
who was negligent in his supervision of the children," and Rav 
Aha vowed on the basis of the consent of the public that he would 
no longer be allowed to teach children. And nevertheless Ravina 
restored him to his position, because no other teacher was found 
who was as accurate as he. Apparently, even a vow taken on the basis 
of the consent of the public has the possibility of nullification, if 
that nullification is sought in order to fulfill a mitzva. 


§ The mishna teaches: And one who eats unslaughtered animal or 
bird carcasses, or tereifot, or repugnant creatures, or creeping 
animals, is liable to receive lashes. Rav Yehuda says: One who 
eats a fish-like creature found in the furrows of a field formed by 
a plow [binnita devei kerava],"™" we flog him due to violation of 


the prohibition: “Creeping animals that creep on the ground... 


shall not be eaten” (Leviticus 11:41). The Gemara relates: There was 
a certain person who ate a fish-like creature found in the furrows 
of a field formed by a plow, and Rav Yehuda flogged him. 


Abaye says: One who ate a putita,"'" a creeping animal found in the 


sea, is flogged with four sets of lashes. There are two prohibitions 
stated with regard to creeping animals in the sea: “And any that do 
not have fins and scales in the seas and in the rivers...you shall 
not eat of their flesh” (Leviticus 11:10-11), and: “And any that do not 
have fins and scales you shall not eat” (Deuteronomy 14:10). In 
addition, there are two other prohibitions stated with regard to 
creeping animals in general: “You shall not render yourselves detest- 
able with any creeping animal that creeps, neither shall you render 
yourselves impure with them” (Leviticus 11:43), for a total of four. 


NOTES 


For the purpose of a matter that is a mitzva a vow has the 
possibility of nullification - m97  w» mya 1219: The early 
commentaries explain that since he takes a vow on the basis o 
the consent of the public he requires their agreement to dissolve 
the vow, and presumably he does not have their agreement. 
Others explain that since there are many reasons that a person 
would regret his vow, the multitudes that constitute the public, 
on the basis of whose consent he vowed, might not share tha 
regret, or might regret the vow for different reasons. When the 
fulfillment of a mitzva is involved, presumably the public wil 
agree to have the vow dissolved, and they all regret the vow for 
the same reason (see Shakh and Beur HaGra). 


Negligent [pasha] in his supervision of the children - yws 
yaya: Rashi explains pasha to mean that he would strike them 
excessively. The Ritva states that this is not an appropriate expla- 
nation of the term pasha, which usually refers to negligence. 
Therefore, he explains that the teacher did not properly supervise 
the children, through either laxity with regard to their studies or 
failure to correct their mistakes. 


Fish-like creature in furrows formed by a plow — 23 xn 
xI: Rashi understands this term as referring to a worm inside 
a cabbage. The Rambam similarly indicates that the reference is 
to a worm that originated in a cabbage and then emerged and 
crawled toward the ground, even if it never actually reached the 
ground; in that case, one who eats such a creature violates the 
prohibition with regard to creeping animals that creep on the 
ground (see Tosafot, Ramban, and Ritva). 


Putita — xmas: This is a species of creeping animal found in 
water (Rashi). The Rid maintains that it is a non-kosher fish. 
According to Rashi and many early commentaries, two prohibi- 
tions were stated with regard to creeping animals in water, and 
two others with regard to creeping animals in general, and one 
is liable to receive one set of lashes for each prohibition. He 
explains the cases of the ant and the wasp in a similar manner. 
The Rambam has an alternative explanation (Sefer HaMitzvot, 
prohibition 179 and principle 9). 
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HALAKHA 


Fish-like creature in furrows formed by a plow [binnita 
devei kerava] - X312 +37 KM: One who eats an olive- 
bulk of those species that originated in decaying fruit and 
food and then crawled out onto the ground is liable to 
receive lashes, even if after crawling on the ground they 
returned to the fruit from which they came, as it is written: 
“Creeping animals that creep on the ground.. .shall not be 
eaten” (Leviticus 11:41), thereby prohibiting all creatures 
that crawled on land. If they did not leave the food, it is 
permitted to eat the fruit with the creature inside it. This 
is the case only if the creatures in the food originated 
after it was uprooted from the ground. If they originated 
while the fruit was still attached to the ground, they are 
considered a creature that creeps on the ground, and one 
who eats them is flogged. This is the Rambam’s under- 
standing of the term: Binnita devei kerava (Rambam Sefer 
Kedusha, Hilkhot Ma‘akhalot Assurot 2:14-15; see Shulhan 
Arukh, Yoreh De‘a 84:6). 


One who ate a putita - KÐ bane: According to the 
Rambam the putita is a creeping animal that exists on 
and and in water and originates in decaying fruit. One 
who eats it is flogged with four sets of lashes. The Ra’avad 
offers a dissenting opinion and claims that creatures of 
his kind do not exist. The Ramban disagrees, and claims 
hat the reference is to a small, non-kosher fish, for which 
one is flogged with four sets of lashes, two due to the 
fact that it is a creeping creature on land and two due to 
he fact that it is a creeping creature in water (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 2:23 and Mishne 
LaMelekh there; Sefer HaMitzvot, prohibition 149; Ramban 
on Sefer HaMitzvot, principle 9). 


BACKGROUND 

Fish-like creature in furrows formed by a plow [binnita 
devei kerava] - X32 931 XIHA: Binnita usually means 
fish. Most commentaries maintain that binnita devei kerava 
means a fish found in the furrows, as various types of fish 
make their way from one stream to another via adjoin- 
ing fields. If the reference is to a non-kosher sea creature, 
perhaps it is an eel, which is occasionally found in damp 
grounds. 


Conger eel 


LANGUAGE 

Putita — x5: Apparently an Aramaic form of the Greek 
Wijtta, psétia, a name given to different types of flatfish, 
e.g., flounder. These fish are typically found dug into the 
seabed, and undergo a significant change in appearance 
during the course of their development, similar to cat- 
erpillars. Because they are found in the ground, they are 
categorized as creeping animals (see Arukh). 


Camouflaged flatfish 
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NOTES §=—— 
If one ate a wasp he is flogged six - ww api mya: The Meiri 
explains that a wasp does not have wings from the beginning 
of its growth, but begins as a creeping animal that creeps on 
the land. When the wings grow, the additional prohibition of 
a winged creeping creature takes effect. 


Violates the prohibition of: You shall not make your souls 
detestable - pwn x ow» sai: Almost all the early com- 
mentaries explain that there is no actual Torah prohibition. 
Rather, the Sages stated that there are certain actions that 
are not explicitly prohibited by Torah law but are in certain 
respects similar to matters prohibited by Torah law. In this 
case, as the performance of detestable actions or consump- 
tion of detestable food evokes the verse, the Sages initiated 
a prohibition in their regard. The Ritva claims that the Ramah 
disagrees, and holds it is a prohibition by Torah law. 


And brought another one that was alive — *m tt wam: 
This is actually referring to a whole, dead, ant, as it is certainly 
not alive when he eats it. With regard to this matter, there is 
no difference whether it is alive or dead (Tosafot; Rambam). 


BACKGROUND 
Bloodletter’s horn — x221% ITP: According to Rashi, it 
appears that these horns were like cupping glasses that 
drew out blood by creating a vacuum by means of heating 
or sucking, thereby drawing the blood into the horn of a 
ram or a cow. It is also possible that these horns were vessels 
for storing the blood that flowed from incisions in the flesh 
made by bloodletters. Either way, the horns would contain 
congealed remnants of human blood. 


Talmudic-era cupping glass with a spout used for sucking 
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If one ate an ant," he is flogged with five sets of lashes. In 
addition to the two prohibitions stated with regard to repugnant 


creatures in general, he is also flogged for violating the prohi- 


bitions: 


“Creeping animals that creep on the ground... 


shall 


not be eaten” (Leviticus 11:41), and: “And all creeping animals 

that creep on the ground, you shall not eat them” (Leviticus 

11:42), and: “Neither shall you render yourselves impure with 

any manner of creeping things that crawls upon the ground” 
(Leviticus 11:44). 


NYA YW own we mpi - may 


If one ate a wasp, he is flogged with six sets of lashes. In addi- 


tion to the five prohibitions violated by one who eats an ant, he 
is flogged with an additional set of lashes due to violation of the 
prohibition with regard to winged creeping creatures: “And all 
winged creeping creatures are impure for you, they may not be 
eaten” (Deuteronomy 14:19). 
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Rav Ahai says: One who delays relieving himself through his 
orifices" when the need arises violates the prohibition of: 
“You shall not make your souls detestable” (Leviticus 20:25)." 
Rav Beivai bar Abaye says: One who drinks from the horn of 
a bloodletter™ through which blood has passed violates the 
prohibition of: “You shall not make your souls detestable” 


Rava bar Rav Huna says: If one crushed nine ants" and brought 
another one that was alive" and thereby completed their measure 
to an olive-bulk and ate them, he is flogged with six sets of 
lashes: Five for eating an entity for which one is flogged five 
times as stated above with regard to one who eats an ant, and 
one for eating an olive-bulk of an unslaughtered carcass all 
together. Rava says that Rabbi Yohanan says: Even if he ate two 
crushed ants and the ant that was alive, he is flogged with six 


sets of lashes. Rav Yosef says: Even if he ate one crushed ant 
and the ant that was alive. The Gemara comments: And they do 
not disagree; this case, where Rava and Rav Yosef say that he is 
flogged for eating one or two crushed ants and one that is alive, 
is referring to large ants, which together amount to an olive-bulk. 
And that case, where Rava bar Rav Huna mentions nine ants, is 
referring to small ants, as a greater number of ants is required to 
constitute an olive-bulk and render him liable. Consequently, 
there is no halakhic dispute in this case. 


Ant- moan: One who ate a flying ant that grows in water, origi- 
nates in decaying fruit, and does not reproduce, is flogged with 
five sets of lashes. See the dissenting opinion of the Ra’avad, 
who claims that creatures of this kind do not exist. The Ramban 
claims that the reference in the Gemara is to a regular ant 
(Rambam Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 2:23 and 
Mishne LaMelekh there). 


If one ate a wasp he is flogged six - ww api Tyg: One who 
eats a creeping animal that is similar to the ant but falls into 
the category of a winged creeping creature is flogged with six 
sets of lashes. The Ra’avad claims that creatures of this kind do 
not exist. The Ramban claims that all flying creeping animals 
fall into the category of winged creeping creatures (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 2:23). 


One who delays relieving himself through his orifices — 
YAP Mt ATW: One who feels the urge to relieve himself 
and delays doing so has rendered himself detestable, and 
also causes himself to become ill. If he felt the urge during 
the Amida prayer, some say that he is obligated to interrupt 
the prayer and relieve himself (Terumat HaDeshen). Others 
maintain that he may restrain himself until he completes the 
prayer, unless the need is great, in which case any delay con- 
stitutes a violation of the prohibition: You shall not make your- 
selves detestable (Rashba). In practice, the halakha is that he 
is not required to interrupt his prayer under any circumstances 


HALAKHA 


(Rambam Sefer HaMadda, Hilkhot Deot 4:1 and Sefer Kedusha, 
Hilkhot Ma‘akhalot Assurot 17:31; Shulhan Arukh, Orah Hayyim 
92:1-2, and in the comment of Rema, and Magen Avraham 
there). 


One who drinks from the horn of a bloodletter - Kaypa nw 
KIANT: The Sages prohibited consuming items that most 
people find disgusting. Likewise, it is prohibited to eat and 
drink using vessels that arouse disgust, e.g., vessels used in 
bloodletting. Similarly, one should not eat with filthy hands or 
on dirty dishes. All these fall under the rubric of the prohibition 
“You shall not make your souls detestable” One who eats in a 
disgusting manner is liable to receive lashes for rebelliousness 
by rabbinic law. Some say that the Sages instituted lashes 
in this case for violating a Torah prohibition, albeit one for 
which one is not liable to receive lashes by Torah law (Taz). The 
Perisha explains that they instituted lashes because it is a viola- 
tion of a rabbinic prohibition (Rambam Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 17:29; Shulhan Arukh, Yoreh De‘a 116:6). 


If one crushed nine ants — mn mywn por: If one crushed 
nine ants and added a whole dead ant, which together con- 
stitute the measure of an olive-bulk, and proceeded to eat 
them, he is liable to receive six sets of lashes, five for the whole 
ant, and one for eating an olive-bulk from the carcass of an 
impure creature (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 2:24). 
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§ The mishna teaches that among those flogged is one who ate 
untithed produce or first-tithe produce whose teruma of the 
tithe was not taken. Rav says: If one ate untithed produce from 
which teruma and first tithe were separated and poor man’s 
tithe® was not separated," he is flogged. 


The Gemara explains: In accordance with whose opinion did 
Ravissue this ruling? It is in accordance with the opinion of this 
tanna, as it is taught in a baraita that Rabbi Yosei says: One 
might have thought that one is liable for eating only untithed 
produce from which no gifts were taken at all; but if teruma 
gedola was taken from the produce, but first tithe was not taken 
from it, or if the first tithe was separated but not second tithe, 
or even if only poor man’s tithe was not separated, from where 
is it derived that the halakhic status of the produce is that of 
untithed produce and one is liable for eating it? 


The baraita continues: It is derived as the verse states: “You may 
not eat within your gates the tithe of your grain or of your wine 
or of your oil” (Deuteronomy 12:17), and there it states: “And 
you shall give to the Levite, to the convert, to the orphan, and to 


the widow, and they shall eat within your gates and be satisfied” 


(Deuteronomy 26:12). Just as there, with regard to the phrase 


“and they shall eat within your gates,” it is referring to poor man’s 


tithe, here too, “you may not eat within your gates” is referring 
to produce in which there is poor man’s tithe, as it has not yet 
been separated, and the Merciful One states a prohibition: You 
may not eat it. 


Rav Yosef said: This matter is subject to a dispute between 
tanna’im. Rabbi Eliezer says: One need not separate by means 
of calling the name" upon poor man’s tithe of doubtfully 
tithed produce [demai]. With regard to produce purchased 
from an am ha‘aretz, i.e., one who is unreliable with regard to 
tithes, there is a rabbinic ordinance requiring one to separate first 
and second tithe and teruma of the tithe from it. Nevertheless, 
one is not required to separate poor man’s tithe from that pro- 
duce, because poor man’s tithe is a monetary debt owed to the 
poor, and in a case of uncertainty, the principle is: The burden 
of proof rests upon the claimant. Rabbi Eliezer holds that failure 
to separate poor man’s tithe does not accord the produce the 
status of untithed produce. And the Rabbis say: 


He designates a portion of the produce by means of calling 
the name" upon poor man’s tithe, but he is not required to 
physically separate that portion and give it to the poor. 


Rav Yosef suggests: What, is it not that they disagree with 
regard to this: That one Sage, the Rabbis, holds that produce 
from which poor man’s tithe was certainly not separated is 
rendered untithed produce, and therefore, in a case where there 
is uncertainty whether poor man’s tithe was separated, one is 
required to separate it; and one Sage, Rabbi Eliezer, holds 
that produce from which poor man’s tithe was certainly not 
separated is not rendered untithed produce, and therefore, 
one need not even designate poor man’s tithe by calling its 
name upon a portion of the produce? Abaye said to Rav Yosef: 
If it is so, that this is the point in dispute, rather than disagreeing 
with regard to a case of uncertainty whether poor man’s 
tithe was separated, let them disagree with regard to a case of 
certainty that poor man’s tithe was not separated. 


BACKGROUND 

Poor man's tithe - 3Y wy: The poor man's tithe is sepa- 
rated from agricultural produce and distributed to the poor, 
during the third and sixth years of the Sabbatical cycle, 
replacing second tithe, which is separated during the first, 
second, fourth, and fifth years. After teruma and first tithe are 
separated, one-tenth of the remaining produce is separated 
as poor man's tithe and distributed to the poor. Although 
poor man’s tithe is non-sacred, the produce is considered 
untithed and may not be eaten until the poor man’s tithe 
is separated. 


HALAKHA 


If one ate untithed produce and poor man’s tithe was not 
separated — yy Wyn bw bay bons: If one eats an olive-bulk 
of untithed produce, then even if he had separated teruma 
and first tithe and it was only poor man's tithe that remained 
untithed, he is liable to receive lashes, in accordance with the 
statement of Rav (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 10:20). 


NOTES 


One need not separate by means of calling the name — 
Ow ms mpd ‘Pr px: Not only is there no obligation to 
physically remove the poor man’s tithe from the produce, 
he is not even required to separate a portion of the produce 
as poor man’s tithe. The reason is that it is demai and there 
is uncertainty whether the am haaretz tithed the produce. 
Based on the principle: The burden of proof is on the claim- 
ant, the produce remains with the one who purchased it 
rom the am ha‘aretz, since the poor person cannot prove 
hat the am ha‘aretz did not tithe it. Therefore, Rabbi Eliezer 
is of the opinion that since the tithe is not given to the poor 
person, there is no need to separate it, as separation of the 
ithe merely facilitates the mitzva of giving it. 


HALAKHA 


Calling the name — OW ny KTP: Even though one is not 
obligated to separate poor man's tithe from demai, one must 
designate a portion of the produce and say: One-tenth of the 
produce that is here is poor man’s tithe. This is in accordance 
with the opinion of the Rabbis (Rambam Sefer Zera‘im, Hilkhot 
Ma‘aser 9:3). 


“ATA p: MAKKOT:PEREKII-17A_ 111 


Since it is merely a matter of money, he separates poor 
man’s tithe — wa wad NIT KIAT jV: Although the 
assumption is that an am hafaretz does not tithe his produce 
at all because he is loath to give away his property to others, 
presumably, he will at least separate poor man’s tithe, though 
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he will not actually give it to the poor. 
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Rather, contrary to the previous suggestion, say that everyone 
agrees that produce from which poor man’s tithe was certainly 
not separated is rendered untithed produce. And here, it is 
with regard to this that they disagree: One Sage, Rabbi Eliezer, 
holds: Amei ha'aretz are not suspected of refraining from sepa- 
rating poor man’s tithe of demai. Since it is merely a matter of 
money, and no sanctity is involved, he separates poor man’s 
tithe," although he does not actually give it to the poor. And 
the Rabbis hold: Since the matter involves exertion for him, 
he does not even separate poor man’s tithe. 


§ The mishna teaches: How much does one need to eat from 
untithed produce and be liable to receive lashes? Rabbi Shimon 
says: Even if one ate any amount of untithed produce he is liable 
to receive lashes. And the Rabbis say: He is liable only ifhe eats 
an olive-bulk. Rav Beivai says that Rabbi Shimon ben Lakish 
says: Their dispute is with regard to one who eats one kernel 
of wheat of untithed produce. But with regard to flour, every- 
one agrees that one is liable only if he eats an olive-bulk. And 
Rabbi Yirmeya says that Rabbi Shimon ben Lakish says: Just 
as there is a dispute with regard to this case of a kernel of wheat, 
so too, there is a dispute with regard to that case of flour. 


The Gemara cites proof from that which we learned in the 

mishna: Rabbi Shimon said to them: Do you not concede to 

me with regard to one who eats an ant of any size that he 

is liable to receive lashes? The Rabbis said to Rabbi Shimon: 
He is flogged for eating an ant of any size due to the fact that it 
is an intact entity in the form of its creation. Rabbi Shimon 

said to them: One kernel of wheat is also in the form of its 

creation. The Gemara infers from Rabbi Shimon’s response: For 
a kernel of wheat, yes, one is liable; for any amount of flour, no, 
one is not liable. Apparently, even Rabbi Shimon concedes 

that one is liable for eating only an olive-bulk of wheat flour, in 

accordance with the statement that Rav Beivai says that Rabbi 

Shimon ben Lakish says. 


The Gemara answers: It is in accordance with the statement of 
the Rabbis that Rabbi Shimon spoke to them, and he meant as 
follows: According to my opinion, even if one ate any amount 
of flour he is also liable. But according to your opinion, con- 
cede to me at least that one is liable if he eats one kernel of 
wheat, as it is in the form of its creation. And the Rabbis 
say in response: There is a difference; an entity with a soul, 
i.e., a living creature, is significant," and one is liable for eating 
an entity of any volume. A kernel of wheat is not significant. 
The Gemara notes: It is taught in a baraita in accordance 
with the opinion of Rabbi Yirmeya, that Rabbi Shimon says: 
One who eats any amount of food that is forbidden is liable 
to receive lashes; the Sages said the measure of an olive-bulk 
only with regard to liability to bring a sin-offering for one who 
unwittingly ate forbidden food. 


An entity with a soul is significant - anwy maw MIA: 


HALAKHA 
in a mixture with one thousand permitted parts. This halakha 


An entity is a complete item that is significant in and of applies only to items in the animal kingdom, not to, e.g., a 


itself, e.g., an impure animal or an egg that contains a chick, 


kernel of grain (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 


or the sciatic nerve. Forbidden entities are not nullified even Assurot 2:21; Shulhan Arukh, Yoreh De'a 100:1). 
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MI S HN A In the case of a priest who eats first fruits 


before the one who brought the fruits to 
the Temple recited over those fruits the Torah verses that he 
is obligated to recite (see Deuteronomy 26:3-10); and one who 
ate offerings of the most sacred order outside the curtains" 
surrounding the Tabernacle courtyard, or outside the Temple 
courtyard; and one who ate offerings of lesser sanctity or second- 
tithe produce outside the wall of Jerusalem;" and also one who 
breaks the bone ofa ritually pure Paschal offering;" in all these 
cases he is flogged with forty lashes. But one who leaves the 
flesh of the ritually pure Paschal offering" until the morning of 
the fifteenth of Nisan, and one who breaks a bone of a ritually 
impure Paschal offering, is not flogged with forty lashes. 


With regard to one who takes the mother bird with her fledg- 
lings," thereby violating the Torah prohibition: “You shall not take 

the mother with her fledglings; you shall send the mother, and 

the fledglings you may take for yourself” (Deuteronomy 22:6-7), 
Rabbi Yehuda says: He is flogged for taking the mother bird, and 

does not send the mother, and the Rabbis say: He sends the 

mother and is not flogged, as this is the principle: With regard 

to any prohibition" that entails a command to arise and perform 

a mitzva, he is not liable to receive lashes for its violation. 


G E M ARA The mishna teaches that a priest who eats 

first fruits before the one who brought the 
fruits to the Temple recited the accompanying Torah verses is 
liable to receive lashes. With regard to this statement, Rabba bar 
bar Hana says that Rabbi Yohanan says: This is the statement 
of Rabbi Akiva, whose statements are often cited in the mishna 
unattributed. But the Rabbis say: With regard to first fruits, the 
lack of placement alongside the altar invalidates them," and they 
may not be eaten; but the lack of recitation of the accompanying 
Torah verses does not invalidate them, and if one placed them 
and did not recite the accompanying Torah verses, the priest who 
eats them is not flogged. 


HALAKHA 


Offerings of the most sacred order outside the curtains, etc.— prohibition that entails fulfillment of a positive mitzva (Rambam 
3) Dyp? yan Dw AP wp: Whoever eats an olive-bulk ofthe Sefer Korbanot, Hilkhot Korban Pesah 10:11). 


flesh of offerings of the most sacred order outside the Temple 
courtyard is liable to receive lashes, as it is written: “You may 
not eat within your gates the tithe of your grain, or of your 
wine, or of your oil, or the firstborn of your herd or of your flock, 
nor any of your vows that you vow, nor your gift offerings, nor 
the donation of your hand” (Deuteronomy 12:17). 
through tradition that this verse is a prohibition against eating 


One who takes the mother bird with her fledglings - Sova 
Da7 by Ox: One who takes a mother bird with her fledglings 
violates a prohibition, and if he proceeds to slaughter the mother 
bird he is flogged. If he ultimately sends away the mother bird, 
he is not flogged (Rambam Sefer Kedusha, Hilkhot Shehita 13:1; 
Shulhan Arukh, Yoreh De‘a 292:6). 


is learned 


the flesh of sin-offerings and guilt-offerings outside the Temple With regard to any prohibition, etc. - ^2) mwya x myn bs: 
courtyard. The same applies to eating offerings of lesser sanctity One is not flogged for violating any prohibition that entails 
outside Jerusalem, as the status of the city walls with regard to a command to arise and perform a mitzva, provided that he 
offerings of lesser sanctity is like that of the walls of the Temple performed the relevant mitzva (Rambam Sefer Kedusha, Hilkhot 
courtyard with regard to offerings of the most sacred order, in Shehita 13:2 and Sefer Shofetim, Hilkhot Sanhedrin 16:4, 18:2). 


accordance with the mishna and the baraita cited in the Gemara 
(Rambam Sefer Avoda, Hilkhot Ma‘aseh Korbanot 11:5). 


Lack of placement alongside the altar invalidates them — 
172 Naayna Ana: If a priest eats first fruits outside Jerusalem 
after they were brought within the city walls, he is liable to 


Second-tithe produce outside the wall of Jerusalem - wy 
agin yin g: One who partakes of an olive-bulk of second- 
tithe produce or a quarter-log of second-tithe wine outside 
the walls of Jerusalem is liable to receive lashes (Rambam Sefer 
Zera‘im, Hilkhot Ma‘aser Sheni 2:5). 


One who breaks the bone of a...Paschal offering - saiw 
noaa OXY ny: One who breaks the bone of a ritually pure 
Paschal offering is liable to receive lashes. One is not flogged 
for breaking the bone of an impure Paschal offering (Rambam 
Sefer Korbanot, Hilkhot Korban Pesah 10:1). 


But one who leaves the flesh of the ritually pure Paschal 
offering — Tina nia: One who leaves over the flesh of a 
Paschal offering violates a prohibition but is not flogged, as it is a 


receive lashes by Torah law, as it is stated: “You may not eat 
within your gates...nor the donation of your hand” (Deuter- 
onomy 12:17). Similarly, if a priest eats first fruits in Jerusalem 
before their placement alongside the altar in the Temple court- 
yard he is liable to receive lashes, like the priest who eats first 
fruits outside the walls of Jerusalem. The Torah requires their 
placement in the Temple courtyard, as it is stated: “And you 
shall place it before the Lord your God” (Deuteronomy 26:10). 
Once the person bringing the first fruits places them in the 
courtyard, it is permitted for the priest to partake of them even 
if the owner did not yet recite the accompanying Torah verses. 
The lack of recitation of the accompanying Torah verses does 
not invalidate them, in accordance with the majority opinion 
of the Rabbis (Rambam Sefer Zera‘im, Hilkhot Bikkurim 3:3—4). 
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Nor the donation of [terumat] your hand, these are first 
fruits - oraa iby ‘JP Mam: It is stated with regard to 
first fruits: “And the priest shall take the basket from your 
hand” (Deuteronomy 26:4), indicating that the reference 
is to a special type of teruma that is brought by hand. 


The verse comes to teach only - 3727 Ka x nit: If the 
verse is not required in order to derive the halakha that it 


is prohibited to eat first fruits outside the designated area, 


then a different halakha can be derived: It is prohibited to 
eat first fruits before the recitation of the accompanying 
Torah verses. 
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The Gemara suggests: And let Rabbi Yohanan say: This statement 
in the mishna is the unattributed statement of Rabbi Shimon, who 
stated this halakha explicitly, rather than attributing the statement 
to Rabbi Akiva, whose statement was not explicit. The Gemara 
answers: This teaches us that although he did not say so explicitly, 
Rabbi Akiva holds in accordance with the opinion of Rabbi 
Shimon. 


What is the statement of Rabbi Shimon? It is as it is taught in a 
baraita with regard to food items that may not be eaten outside the 
walls of Jerusalem. It is written: “You may not eat within your gates 
the tithe of your grain, or of your wine, or of your oil, or the firstborn 
of your herd or of your flock, nor any of your vows that you vow, nor 
your gift offerings, nor the donation of your hand” (Deuteronomy 
12:17). The Sages explain that with regard to the phrase “nor the 
donation of [terumat] your hand,’ these are first fruits." 


Rabbi Shimon said: What does this phrase come to teach us? If 
it is to teach the prohibition to eat the first fruits outside the wall 
of Jerusalem, there is no need for a verse, as it may be derived by 
means of an a fortiori inference from the lenient case of second- 
tithe produce. If with regard to the lenient case of second-tithe 
produce, one who eats them outside the wall is flogged, then with 
regard to first fruits, all the more so is it not clear that he is flogged? 
Rather, the verse comes to teach only" with regard to a priest who 
partakes of first fruits before the person who brought the fruits 
to the Temple recited the accompanying Torah verses over them, 
teaching that he is flogged. 


The baraita continues: “Nor your gift offerings”; this is a thanks- 
offering and a peace-offering that one donates voluntarily. Rabbi 
Shimon says: What does this phrase come to teach us? If it is 
to teach that it is prohibited to eat a thanks-offering and a peace- 
offering outside the wall of Jerusalem, there is no need for a verse, 
as it may be derived by means of an a fortiori inference from the 
case of second-tithe produce, for whose consumption outside 
the wall one is flogged, despite the fact that it is not an offering. 
Rather, the verse comes to teach only with regard to one who 
partakes of a thanks-offering or of a peace-offering before the 
sprinkling of its blood" on the altar, before the consumption of 
its flesh is permitted, that he is flogged. 


The baraita continues: “Or the firstborn’; this is the firstborn. 
Rabbi Shimon says: What does this verse come to teach us? If it 
is to teach that it is prohibited to eat a firstborn animal outside the 
wall of Jerusalem, there is no need for a verse, as it may be derived 
by means of an a fortiori inference from the case of second-tithe 
produce. Ifit is to teach that it is prohibited to eat a firstborn animal 
before the sprinkling of the blood, it may be derived by means of 
an a fortiori inference from the case of a thanks-offering and a 
peace-offering, which are offerings of lesser sanctity, as even non- 
priests may partake of their flesh. Rather, the verse comes to teach 
only with regard to a non-priest who partakes of the flesh of a 
firstborn" even after the sprinkling of its blood, that he is flogged. 


HALAKHA 


A thanks-offering or a peace-offering before the sprinkling of 
its blood - apt pb Daw min: Anyone who eats an olive- 
bulk of the flesh of offerings, including offerings of lesser sanctity, 
before the blood was sprinkled is liable to receive lashes, as it is 
You may not eat within your gates. .. 
ings” (Deuteronomy 12:17), indicating that it is prohibited to par- 
ake of the flesh of gift offerings before their blood was sprinkled 
within the gates of the Temple. There is a tradition that this is a 
prohibition against partaking of the flesh of a thanks-offering or 
a peace-offering before the sprinkling of the blood. The same is 
regard to all offerings, both those of the most sacred 


written: ” 


rue wit! 


With regard to a non-priest who partakes of the flesh of a 
firstborn — W337 p2 bind: A priest who ate an olive-bulk of 
an unblemished firstborn outside Jerusalem is liable to receive 
lashes by Torah law, as it is stated: “You may not eat within your 
gates...or the firstborn of your herd or of your flock” (Deuter- 
onomy 12:17). Likewise, a non-priest who ate an olive-bulk of 
a firstborn is flogged, whether he did so before or after the 
sprinkling of the blood (Rambam Sefer Korbanot, Hilkhot Bekhorot 
11:16). 


nor your gift offer- 


order and those of lesser sanctity, as it is taught in the baraita 
(Rambam Sefer Avoda, Hilkhot Ma‘aseh Korbanot 11:4). 
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The baraita continues: “Of your herd or of your flock”; this is 
a sin-offering and a guilt-offering, which are offerings of the 
most sacred order, which may be eaten only within the Temple 
courtyard. Rabbi Shimon says: What does this verse come to 
teach us? 


If it is to teach that it is prohibited to eat a sin-offering and a guilt- 
offering outside the wall, there is no need for a verse, as it may be 
derived by means of an a fortiori inference from the case of 
second-tithe produce. If it is to teach that it is prohibited to eat 
a sin-offering and a guilt-offering before the sprinkling of the 
blood, it may be derived by means of an a fortiori inference from 
the case of a thanks-offering and a peace-offering, which are 
offerings of lesser sanctity. If it is to teach that it is prohibited for 
a non-priest to eat a sin-offering and a guilt-offering after the 
sprinkling of its blood, it may be derived by means of an a fortiori 
inference from the case of a firstborn animal. Rather, the verse 
comes to teach only with regard to one who partakes of the flesh 
of a sin-offering or a guilt-offering even after the sprinkling of 
its blood, which is the correct time to partake ofit, but he partakes 
of it outside the curtains surrounding the Tabernacle courtyard 
or outside the Temple courtyard, that he is flogged. 


The baraita continues: “Your vows”; this is the burnt-offering, 
which is an offering of the most sacred order and is entirely con- 
sumed upon the altar, and is brought as a gift offering, not as an 
obligation. Rabbi Shimon says: What does this verse come to 
teach us? 


If it is to teach that it is prohibited to eat a burnt-offering outside 
the wall of Jerusalem, there is no need for a verse, as it may be 
derived by means of an a fortiori inference from the case of 
second-tithe produce. If it is to teach that it is prohibited to eat 
a burnt-offering before the sprinkling of the blood, it may be 
derived by means of an a fortiori inference from the case of a 
thanks- offering and a peace-offering, which are offerings of 
lesser sanctity. Ifit is to teach that it is prohibited for a non-priest 
to eat a sin-offering and a guilt-offering after the sprinkling of 
its blood, it may be derived by means of an a fortiori inference 
from the case of a firstborn animal. If it is to teach that it is pro- 
hibited to eat a burnt-offering outside the curtains surrounding 
the Tabernacle courtyard or outside the Temple courtyard there 
is an a fortiori inference from a sin- offering and a guilt-offering. 
Rather, the verse comes 


to teach only with regard to one who partakes of the flesh of a 
burnt-offering" after the sprinkling, even inside the courtyard, 
that he is flogged. 


Rava says with regard to Rabbi Shimon’s statement in the baraita: 
With regard to anyone whose mother is bearing a child who is 
like Rabbi Shimon, she should bear that child, and if not, it 
is preferable that she does not bear" him at all. Rava was so 
impressed by Rabbi Shimon’s statement that he praised him 
and characterized him as the model of a wise man. Rava added: 
And I say this even though there is a refutation for each of his 
conclusions. What are the refutations? 


One who partakes of the flesh of a burnt-offering — ja bain 
abaya: One who eats an olive-bulk of the flesh of a burnt- offering 
is liable to receive lashes, whether he does so before or after its 
blood is sprinkled, as it is written: “You may not eat within your 
nor any of your vows that you vow” 


gates the tithe of your grain... 


HALAKHA 


(Deuteronomy 12:17). There is a tradition that this verse serves as a 
prohibition with regard to eating the flesh of a burnt-offering, as 
it is taught in the baraita (Rambam Sefer Avoda, Hilkhot Ma‘aseh 
Korbanot 11:1). 


rom the publisher 


NOTES 


And if not it is preferable if she does not bear — xb xb x) 
phon: This phrase does not appear in many manuscripts. 
The Ritva contends that this phrase should be deleted, as 
itis obviously worthwhile to have children even if they are 
not as great as Rabbi Shimon (see Arukh LaNer). 
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HALAKHA 


First fruits are forbidden to non-priests - ...0°5" 
ot WPO: Since first fruits are characterized as teruma, 
a non-priest who eats them is liable to receive death at 
the hand of Heaven, which is the punishment of one who 
partakes of teruma. This is the punishment only after the 
first fruits were taken into Jerusalem. Until then, their sta- 
tus is that of non-sacred produce (Rambam Sefer Zera’im, 
Hilkhot Bikkurim 3:1). 


Forbidden to an acute mourner — pind VDX: An acute 
mourner by Torah law who eats second-tithe produce 
is liable to receive lashes. This applies only if he eats the 
produce in Jerusalem. If he does so outside the city, or if he 
is an acute mourner by rabbinic law, he is exempt. See the 
Rambam, who clarifies the difference between an acute 
mourner by Torah law and an acute mourner by rabbinic 
law. It is likewise prohibited to eat first fruits in a state of 
acute mourning, in accordance with the opinion of the 
Rabbis, who disagree with Rabbi Shimon. Nevertheless, if 
an acute mourner eats first fruits he is not flogged (Ram- 
bam Sefer Zera’im, Hilkhot Ma‘aser Sheni 3:5 and Hilkhot 
Bikkurim 3:6). 


Requires money minted into a coin — TY ADS pny: 
Second-tithe produce may be redeemed only with money 
that is in the form of a coin, with a figure or writing 
imprinted upon it (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 
Sheni 4:9). 


The sanctity of the firstborn takes effect from the 
womb - ogy inwatp: It is a mitzva to consecrate the 
firstborn of a kosher domesticated animal by declaring it 
sacred, as it is written: “You shall sanctify to the Lord your 
God" (Deuteronomy 15:19). Even if one failed to consecrate 
the animal, it is sanctified on its own, as its sanctity takes 
effect from the womb (Rambam Sefer Korbanot, Hilkhot 
Bekhorot 1:4). 


Placing hands and libations, etc. — 131 D393 7929: 
Only animal burnt-offerings and peace-offerings require 
libations, but not sin-offerings, guilt-offerings, firstborn 
offerings, or the Paschal offering. All individual offerings 
require placing of the hands, except for the firstborn 
offering, the animal tithe, and the Paschal offering. All 
individual peace-offerings, including the thanks-offering 
and the nazirite’s ram, require the waving of the breast 
and the right thigh by the priest together with the owner, 
after which those portions are given to the priest. These 
actions are not required in the sacrifice of the firstborn, 
the animal tithe, and the Paschal offering (Rambam Sefer 
Avoda, Hilkhot Ma‘aseh HaKorbanot 2:2-3, 3:6, 6:11, 9:5). 


NOTES 


A mere prohibition - xoa xy: Rabbi Shimon is 
revealing that in addition to the explicit prohibition against 
eating any of these outside the walls of Jerusalem, an 
additional prohibition applies to each, albeit not a full- 
fledged prohibition for which one is liable to receive lashes 
(Tosafot; see Ritva). 
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What is the stringency of first fruits vis-a-vis second-tithe pro- 
duce? It is that first fruits are forbidden to non-priests," who are 
permitted to eat second-tithe produce. That can be refuted; on the 
contrary, second-tithe produce is more stringent than first fruits, 
in that it is forbidden to an acute mourner," i.e., one whose close 
relative died that day, which is not the case with regard to first fruits 
according to the opinion of Rabbi Shimon (see Yevamot 73b). 


And what is the stringency of a thanks-offering and a peace- 
offering vis-a-vis second-tithe produce? It is that the thanks- 
offering and the peace-offering require the placement of blood 
and sacrificial portions upon the altar. That can be refuted; 
on the contrary, second-tithe produce is more stringent than 
the thanks-offering and the peace-offering, in that the redemption 
of second-tithe produce requires money minted into a coin." 
A disqualified thanks-offering and peace-offering, like other dis- 
qualified offerings, may be redeemed with any object of equal 
value. 


And what is the stringency of a firstborn offering vis-a-vis 
a thanks-offering and a peace-offering? It is that the sanctity 
of the firstborn takes effect from the womb," while the other 
offerings are consecrated by their owners. That can be refuted; on 
the contrary, a thanks- offering and a peace-offering are more 
stringent, in that they require placing hands on the head of the 
offering before its sacrifice, and libations," and the waving of 
the breast and the thigh, which is not the case with regard to a 
firstborn offering. 


And whatis the stringency of a sin-offering and a guilt-offering 
vis-a-vis a firstborn offering? It is that a sin-offering and a 
guilt-offering are offerings of the most sacred order. That can 
be refuted; on the contrary, a firstborn offering is more strin- 
gent, in that its sanctity takes effect from the womb, not from 
consecration by its owner. 


And what is the stringency of the burnt-offering vis-a-vis a sin- 
offering and a guilt-offering? It is that it is burnt in its entirety 
upon the altar, and no part of it is given to the priests. That can be 
refuted; on the contrary, the sin-offering and the guilt-offering 
are more stringent, in that they atone for one’s sins, and a burnt- 
offering is brought as a gift offering. 


And all of those matters listed in the baraita are more stringent 
than the burnt-offering because there are two consumptions 
with regard to each of these matters, as they are consumed upon 
the altar and consumed by their owner and the priests, whereas 
the burnt-offering is consumed in its entirety upon the altar. 


The Gemara asks: Rather, what is the meaning of this statement 
of praise: With regard to anyone whose mother is bearing a child 
who is like Rabbi Shimon, she should bear that child, and if not, 
it is preferable if she does not bear him at all? Ultimately, all of 
his derivations can be refuted. The Gemara answers: The praise 
is based on the fact that in order to arrive at what he himself 
holds, he transposes the verse and interprets it. Rabbi Shimon 
does not interpret the verse from beginning to end; rather, he 
begins with the final case of first fruits, in order to arrive at the 
desired conclusion. Rava was impressed with Rabbi Shimon’s 
interpretation. 


The Gemara asks with regard to Rabbi Shimon, who derived pro- 
hibitions not written in the Torah by means of a fortiori inferences: 
And does one derive a prohibition from an a fortiori inference? 
But even according to the one who says that if there is a prohibi- 
tion written explicitly in the Torah, one administers punishment 
based on an a fortiori inference, one does not derive a prohibition 
from an a fortiori inference. The Gemara answers: Rabbi Shimon 
does not derive prohibitions for which one is flogged from those 
inferences; rather, he derives a mere prohibition.’ 
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The Gemara asks: But doesn’t Rava say: With regard to a non- 
priest who ate the flesh of a burnt-offering before sprinkling 
its blood, outside the walls, according to Rabbi Shimon he is 
flogged with five sets of lashes: One because he is a non-priest; one 
for eating a burnt-offering; one for eating the flesh of an offering 
before its blood was sprinkled; one for eating offerings of the most 
sacred order outside the Temple courtyard; and one for eating 
sacrificial food outside of Jerusalem. Apparently, Rabbi Shimon 
holds that all these are actual prohibitions for which one is flogged. 
The Gemara answers: It does not mean that one is actually flogged; 
rather, it means that they are five prohibitions. 


The Gemara asks: But didn’t we learn in the mishna: And these 
are the people who are flogged by Torah law? Among them is a 
priest who eats first fruits before the recitation of the accompanying 
Torah verses, and the Gemara established that the mishna is in 
accordance with the opinion of Rabbi Shimon. 


Rather, the derivation is that the entire verse beginning: “You may 
not eat within your gates the tithe of your grain” (Deuteronomy 
12:17) is a superfluous verse." After all, it is already written: “And 
there you shall bring your burnt-offerings, and your sacrifices, and 
your tithes, and the donation of your hand, and your vows, and your 
gift offerings, and the firstborn of your herd and of your flock, and 
there you shall eat before the Lord your God” (Deuteronomy 
12:6-7); all the items that must be eaten within the walls of Jeru- 
salem are enumerated. Let the Merciful One write simply: You 
may not eat them, in general terms, which would constitute a 
prohibition for which one would be liable to receive lashes for 
each of the cases enumerated. Why do I need the Merciful One to 
again specifically enumerate and detail each of them? 


Rather, this repetition serves to designate additional prohibitions 
for each and every one of the cases enumerated in the later verse 
(Deuteronomy 12:17). The prohibition is derived not by means of 
an a fortiori inference; rather, it is derived from the superfluous 
verse. Rabbi Shimon derives by means of the a fortiori inferences 
the additional prohibition that is in effect in each of these cases. 


NOTES 


Rather, the derivation is that the entire verse is a superflu- which is derived from a different verse: “And any flesh torn o 
ous verse, etc. — 13) KIT RPT) NIP xbx: Rashi explains that animals in the field you shall not eat” (Exodus 22:30). 

his is based on the understanding that when it is stated in 
he baraita that one is flogged based on a derivation from an 
a fortiori inference, it means that performing such an action 
is prohibited; it does not mean that one is liable to receive 
ashes. Rava's earlier statement: One is flogged with five sets of 
ashes, must also be understood in that manner. The Gemara 
here seeks to understand the mishna. Why, according to Rabbi 
Shimon, is one liable to receive lashes for eating first fruits 
before the recitation of the accompanying Torah verses, in light fortiori inference; rather, it is derived from a superfluous verse 


Other early commentaries maintain that the Gemara at this 
point retracts its assertion that the word flogged in this contex 
means that there is a prohibition, yet there is no actual liability 
o receive lashes. Instead, the Gemara maintains that according 
o Rabbi Shimon one is in fact liable to receive lashes for those 
prohibitions derived in the baraita, although they appear to 
be derived by means of a fortiori inferences. The reason is tha 
he halakha itself is not actually derived by means of an a 


of the principle: One does not derive a prohibition by means of 
an a fortiori inference? The Gemara answers that this halakha 
is not derived by means of an a fortiori inference, as stated in 
the baraita; rather, it is derived based on the principle: If the 
verse is not relevant to one matter, apply it to a different matter. 
Likewise, one is not flogged for the other halakhot derived in 
the baraita by means of an a fortiori inference, except for the 
prohibition against eating the flesh of offerings of the most 
sacred order outside the curtains of the Tabernacle courtyard, 


or through juxtaposition of the matters. The baraita stated 
he a fortiori inferences only to facilitate additional analysis. 
Alternatively, the reason one is flogged is that the prohibitions 
are not actually derived from these a fortiori inferences; instead, 
it is by means of these inferences that the meaning of these 
prohibitions is revealed (see Tosafot, the second explanation 
by Ramban, and Ritva). This is apparently the understanding 
according to the Rambam as well. 
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NOTES 
And a non-priest may not eat, as they are sacred — x mn 
DA wap D Sox: This verse is stated with regard to the offer- 
ings sacrificed as part of the inauguration of Aaron and his 
sons as priests in the Tabernacle. The addition of the phrase 
“as they are sacred” teaches that there is a special prohibition 
with regard to the flesh of offerings of the most sacred order. 


Where the food is fit for consumption by priests - %2°7 
ia) DNIT: The reason is that it is written at the beginning 
of that verse: “And they shall eat them, that with which they 
were atoned” (Exodus 29:33), indicating that the prohibition 
against a non-priest partaking of sacrificial food applies only 
when he eats it in circumstances where it is permitted, and 
in fact a mitzva, for a priest to eat it. 


Once the flesh emerged, etc. — 121 Wa KYW 1V3: The term 

“in the field” in this context is superfluous, as the straightfor- 
ward understanding of the verse, that the flesh of a tereifa, i.e., 
an animal with a wound that will cause it to die within twelve 
months, is forbidden, applies everywhere. Therefore, it is 
interpreted that the prohibition “You may not eat within your 
gates” in this context applies to any item that has emerged 
beyond its partition, as though it is situated in a field without 
partitions (Rashi). 
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§ With regard to the matter itself, Rava says: With regard to a 
non-priest who ate the flesh of a burnt-offering before sprin- 
kling its blood, outside the walls, according to Rabbi Shimon 
he is flogged with five sets of lashes. The Gemara suggests: And 
let him also be flogged for violating the prohibition: “And a non- 
priest may not eat, as they are sacred” (Exodus 29:33). The 
Gemara explains: This matter prohibiting a non-priest from eat- 
ing consecrated food applies only in a case where the food is fit 
for consumption by priests.’ Here, where the food is not fit for 
consumption by priests either, as it is not permitted for anyone 
to partake of a burnt-offering, there is no specific prohibition 
that applies to a non-priest. 


The Gemara suggests: And let him also be flogged for violating 
the prohibition: “And any flesh torn of animals in the field you 
shall not eat” (Exodus 22:30). From the term “in the field,” a 
general halakha is derived: Once the flesh emerged" outside its 
partition and is in the field, e.g., sacrificial meat that was taken 
outside the Tabernacle curtains that demarcate the courtyard, 
there is a prohibition, and the flesh is forbidden. The Gemara 
explains: This matter, the prohibition against eating sacrificial 
flesh outside the partition of the Temple courtyard, applies only 
in a case where the flesh is fit for consumption inside the court- 
yard. Here, in the case of a burnt-offering, where the flesh is not 
fit for consumption inside the courtyard either, as it is not permit- 
ted for anyone to partake of a burnt-offering, there is no specific 
prohibition that applies to a non-priest partaking of the flesh 
outside the courtyard. 


The Gemara suggests: And let him also be flogged in accordance 

with the statement of Rabbi Eliezer. As Rabbi Eliezer says that 

when it is stated with regard to leftover flesh and loaves from the 

inauguration offerings: “It shall not be eaten because it is sacred” 
(Exodus 29:34), 


it is derived that with regard to any item that is sacrificial and 
disqualified" for whatever reason, the verse comes to impose a 
prohibition upon its consumption. The Gemara explains: This 
matter applies only in a case where before its disqualification it 
was fit; here, it is a case where before its disqualification it was 
not fit either, and therefore the prohibition does not apply. 


The Gemara suggests: And let him also be flogged in accordance 
with the other statement of Rabbi Eliezer, as it is taught in a 
baraita that Rabbi Eliezer says: With regard to any item that is 
included in the mitzva: “It shall be burned in its entirety” (Levi- 
ticus 6:16), the verse serves to impose a prohibition upon its 
consumption, as it is written: “It shall be burned in its entirety; 
it shall not be eaten” (Leviticus 6:16). The Gemara explains: Yes, 
it is indeed so that according to Rabbi Shimon one is flogged 
for violating this prohibition as well, and Rava is saying that 
from this verse he is interpreting that it is derived that one is 
flogged with five sets of lashes according to Rabbi Shimon. 


HALAKHA 


With regard to any item that is sacrificial and disqualified, 
etc. - 15) bys wipaw Sp: With regard to any offering that is 
disqualified, whether it was disqualified by means of inappro- 
priate thought or action or whether it was due to an incident 


that disqualified the offering, anyone who eats an olive-bulk of 
its flesh is liable to receive lashes (Rambam Sefer Avoda, Hilkhot 
Pesulei HaMukdashin 18:3). 
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A prohibition that stems from a positive mitzva - x27 wd 
ney Ubon: There are mitzvot that contain only one aspect: A 
mitzva to perform a particular action, e.g., picking up a /ulav, or 
donning phylacteries, or even an explicit prohibition phrased 
in the positive, e.g., the prohibition to eat and drink on Yom 
Kippur, which is formulated as a positive mitzva. Other positive 
mitzvot cannot be understood as mitzvot to perform a particu- 
lar action, nor are they mitzvot to refrain from performing an 
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§ Rav Giddel says that Rav says a statement about a priest [kohen] 
and another statement about a non-priest [zar]. Before proceeding, 
the Gemara provides a mnemonic for these statements: Kaf, vav, 
zayin, alef. Rav says: A priest who ate of a sin-offering or a guilt- 
offering before sprinkling their blood on the altar is flogged. What 
is the reason that he is flogged? It is as the verse states with regard 
to the inauguration offerings, whose halakhic status was like that of 
sin-offerings and guilt-offerings in that it was permitted only for 
priests to partake of their flesh: “And they shall eat them, that with 
which they were atoned” (Exodus 29:33), from which it is inferred: 
After atonement, yes, they may eat the flesh of the offerings; before 
atonement, no, they may not eat it. And in Rav’s opinion, the status 
of a prohibition that stems from a positive mitzva" is that of a 
prohibition, for which one is flogged. 


Rava raises an objection based on the verse: “And every beast 

that splits the hoof and has the hoof cloven in two, and chews the 

cud among the animals, that, you may eat” (Deuteronomy 14:6), 
from which a prohibition may be inferred: “That, you may eat,” 
but there is not any other animal that you may eat. The Torah 

prohibits eating the flesh of any animal that lacks the indicators that 

it is a kosher animal. And if it is as you say, that an inference from 

a positive mitzva entails a prohibition, why do I need the following 

verse: “This you may not eat” (Deuteronomy 14:7), as it was already 
inferred from the mitzva? Rather, apparently, the status of a prohibi- 
tion that stems from a positive mitzva is that of a positive mitzva, 
and one is not liable to receive lashes for its violation. 


Rather, if it was stated, this was stated: Rav Giddel says that Rav 
says: A non-priest who ate of a sin-offering or a guilt-offering" 
before the sprinkling of their blood is exempt from receiving lashes. 
What is the reason for this? It is as the verse states: “And they shall 
eat them, that with which they were atoned...and a non-priest 
may not eat, as they are sacred” (Exodus 29:33), and it is expounded 
as follows: Anywhere that we read concerning it: “And they shall 
eat them, that with which they were atoned,” we read concerning 
it: “And a non-priest may not eat sacrificial food.” But anywhere 
that we do not read concerning it: “And they shall eat them, that 
with which they were atoned,” e.g., in this case, where it is prohib- 
ited for priests to partake of the flesh of the offerings before the 
sprinkling of their blood, we do not read concerning it: “And a 
non-priest may not eat.” 


NOTES 

The case in the Gemara is an example of the latter, as the verse 
isnot commanding one to consume the meat of an animal with 
indicators that it is kosher; rather, it serves to prohibit consump- 
tion of the meat of animals that lack those indicators. 

The dispute in the Gemara is whether a mitzva of that sort is 
deemed a prohibition for which one is liable to receive lashes, 
or whether the fact that it is formulated as a positive mitzva 
lacking any explicit directive to refrain from an action classifies 


action. Instead, such a mitzva is formulated as a positive mitzva, 
although in essence it is a prohibition, as any situation that 
deviates from that which is described in the verse is prohibited. 


A non-priest who ate of a sin-offering or a guilt-offering, 
etc. -^D DWN) noma baxw st: A non-priest who ate an olive- 
bulk of the flesh of an offering of the most sacred order in the 
Temple courtyard after the sprinkling of its blood is liable to 
receive lashes, as it is written: “And they shall eat them, that 
with which they were atoned. ..and a non-priest may not eat, 
as they are sacred” (Exodus 29:33). The verse indicates that if a 
non-priest partakes of the flesh and it is a time and place in 
which it is permitted for a priest to eat its flesh, that non-priest 
is liable to receive lashes. If he partakes of that meat outside 


HALAKHA 


it as a positive mitzva, whose violation does not render one 
liable to receive lashes. 


the courtyard, he is flogged only for eating the flesh outside 
the Temple, he is not flogged for eating sacrificial food as a 
non-priest, as it is also prohibited for a priest to eat the meat 
there. Similarly, if he ate the flesh in the Temple courtyard before 
the sprinkling of its blood he is flogged only for partaking of the 
flesh of the offering before the sprinkling of its blood, but not 
for partaking of sacrificial food as a non-priest, in accordance 
with that which Rav Giddel says that Rav says (Rambam Sefer 
Avoda, Hilkhot Ma‘aseh HaKorbanot 11:8). 
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If one set aside first fruits before the festival of Sukkot - 
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NOTES 


and aip ONDA wT: In such a case one is obligated to 
recite the Torah verses because he separated the fruits 
before the Festival, but he is nevertheless unable to do 


so because Sukkot has passed. 


First fruits.. 


„and the Festival — 3m1...2°1134: One brings 


first fruits during the period between the festivals of 
Shavuot and Sukkot, ab initio. One who failed to bring 
them during that period may do so until Hanukkah, but 
he may not recite the accompanying Torah verses. The 


reason is that the festival of Sukkot is the period of rejoic- 


ing, as it is the time of the gathering of one’s produce, 
with regard to which it is written in those verses: “And 
you shall rejoice in all the good” (Deuteronomy 26:11). 
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§ The Gemara resumes the discussion of the halakha that was men- 
tioned in the mishna with regard to the Torah verses that one recites 
when he brings his first fruits to the Temple. Rabbi Elazar says 
that Rabbi Hoshaya says: With regard to first fruits, the lack of 
placement alongside the altar invalidates them, and they may not 
be eaten by the priest; the lack of recitation of the accompanying 
Torah verses does not invalidate them. 


The Gemara asks: And did Rabbi Elazar say that? But doesn’t 
Rabbi Elazar say that Rabbi Hoshaya says: If one set aside first 
fruits before the festival of Sukkot" and the Festival" elapsed over 
them while they remain in his possession, they shall be left to decay, 
as they cannot be rendered fit for consumption. What, is it not 
that they cannot be rendered fit due to the fact that he can no 
longer recite the Torah verses over them, as one may recite the 
Torah verses only until Sukkot? And if it enters your mind to say 
that the lack of recitation does not invalidate them, why must 
they be left to decay? 


The Gemara answers: Rabbi Elazar holds in accordance with the 
opinion of Rabbi Zeira, as Rabbi Zeira says a principle with 
regard to a meal-offering that applies in other areas as well: For any 
measure of flour that is suitable for mixing" with oil in a meal- 
offering, the lack of mixing does not invalidate the meal-offering. 
Even though there is a mitzva to mix the oil and the flour ab initio, 
the meal-offering is fit for sacrifice even if the oil and the flour are 
not mixed. And for any measure of flour that is not suitable for 
mixing with oil in a meal-offering, the lack of mixing invalidates 
the meal-offering. Here too, although failure to recite the Torah 
verses does not invalidate the first fruits for consumption by the 
priest, that is referring only to when reciting the portion is possible. 
After Sukkot, when it is no longer possible to recite the portion, 
failure to recite the Torah verses invalidates the first fruits. 


Rabbi Aha bar Ya’akov teaches this halakha that was cited in the 
name of Rabbi Elazar as the statement that Rabbi Asi says that 
Rabbi Yohanan says, and as a result, an apparent contradiction 
between one statement of Rabbi Yohanan and another statement 
of Rabbi Yohanan is difficult for him. Rabbi Aha bar Ya'akov asks: 
And did Rabbi Yohanan say that with regard to first fruits, the lack 
of placement alongside the altar invalidates them and they may not 
be eaten; while the lack of recitation of the accompanying Torah 
verses does not invalidate them? But didn’t Rabbi Asi raise a 
dilemma before Rabbi Yohanan: With regard to first fruits, from 
when is it permitted for priests to partake of them? And Rabbi 
Yohanan said to Rabbi Asi: It is permitted for the priest to partake 
of those first fruits that are fit for recitation of the accompanying 
Torah verses from when he recites those verses over them, and 
those first fruits that are not fit for recitation of the Torah verses 
are permitted once they entered inside the Temple. 


Rabbi Yohanan apparently holds that first fruits that are not fit 
for recitation are not invalidated. In addition, he did not mention 
placement of the first fruits, indicating that the lack of their place- 
ment does not invalidate them for consumption by the priest. The 
Gemara notes: The apparent contradiction between one statement 
of Rabbi Yohanan with regard to recitation and another statement 
of Rabbi Yohanan with regard to recitation is difficult; and the 
apparent contradiction between one statement of Rabbi Yohanan 
with regard to placement and another statement of Rabbi Yohanan 
with regard to placement is difficult. 


Any measure of flour that is suitable for mixing — 87 bs 
mead: An individual cannot bring a meal-offering of more ‘than 
sixty- tenths of an ephah in a single vessel. If he vowed to bring 
a greater measure of flour, he brings sixty-tenths of an ephah 
in one vessel and the rest in a different vessel, as flour that is 
more than sixty-tenths of an ephah does not mix well with oil. 


HALAKHA 
Although failure to mix the flour and the oil does not invalidate 
the meal-offering, Rabbi Zeira said: For any measure of flour that 
is suitable for mixing, the lack of mixing does not invalidate the 
meal-offering. And for any measure of flour that is not suitable for 
mixing, the lack of mixing invalidates the meal-offering (Rambam 
Sefer Avoda, Hilkhot Ma‘aseh HaKorbanot 17:6). 
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The Gemara answers: The apparent contradiction between one 
statement of Rabbi Yohanan with regard to recitation and another 
statement of Rabbi Yohanan with regard to recitation is not diffi- 
cult, as this statement, that when recitation is impossible, lack of 
recitation invalidates the first fruits, is in accordance with the opin- 
ion of Rabbi Shimon cited in the mishna, and that statement, which 
states that when recitation is impossible, lack of recitation does 
not invalidate the first fruits, is in accordance with the opinion of 
the Rabbis. The apparent contradiction between one statement of 
Rabbi Yohanan with regard to placement and another statement 
of Rabbi Yohanan with regard to placement is not difficult either, 
as this statement, that lack of placement does not invalidate the 
first fruits, is in accordance with the opinion of Rabbi Yehuda, and 
that statement, which states that lack of placement invalidates the 
first fruits, is in accordance with the opinion of the Rabbis. 


The Gemara asks: What is the statement of Rabbi Yehuda? It is as 
it is taught in a baraita: Rabbi Yehuda says with regard to the verse 
written in the portion of first fruits: “And you shall place it before 
the Lord your God” (Deuteronomy 26:10), that the reference is not 
to the placement of the fruits alongside the altar; rather, this is a 
reference to waving the first fruits. Do you say that this is a reference 
to waving, or perhaps it is a reference only to actual placement of 
the first fruits? He explains: When it states earlier: “And the priest 
shall take the basket from your hand and place it before the altar of 
the Lord your God” (Deuteronomy 26:4), placement alongside the 
altar is already stated; how do I realize the meaning of the term 

“And you shall place it”? This is a reference to waving. 


The Gemara clarifies: And who is the tanna who disagrees with 
Rabbi Yehuda?" It is Rabbi Eliezer ben Ya’akov, as it is taught in a 
baraita with regard to the verse written in the portion of first fruits: 

“And the priest shall take the basket from your hand” (Deuter- 
onomy 26:4); this verse taught about first fruits that they require 
waving," this is the statement of Rabbi Eliezer ben Ya’akov. The 
Gemara asks: What is the reason for the opinion of Rabbi Eliezer 
ben Ya'akov? 


The Gemara explains: The matter is derived by means of a verbal 
analogy from one instance of the word “hand” written with regard 
to first fruits and from another instance of the word “hand” written 
with regard to a peace-offering. It is written here, with regard 
to first fruits: “And the priest shall take the basket from your 
hand” (Deuteronomy 26:4), and it is written with regard to a 
peace-offering: “He who offers his peace-offering to God... his 
hands shall bring it, the fire of God... to raise it as a waving before 
God” (Leviticus 7:29-30). Just as here, in the case of first fruits, it 
is the priest who takes the basket in his hand and waves it, so too 
there, in the case of the peace-offering, a priest performs the waving. 
Just as there, with regard to a peace-offering, it is the owner who 
performs the waving, as it is written: “He who offers... his hands 
shall bring it,’ so too here, the owner waves the first fruits. How so; 
how can the waving be performed by both the priest and the owner? 
The priest places his hands beneath the hands of the owner and 
waves the first fruits together with the owner. 


§ Rava bar Adda says that Rabbi Yitzhak says: With regard to first 
fruits, 


First fruits, that they require waving - Taua payo DwNDIN: 


HALAKHA 
together they wave the first fruits. At this point the owner recites 


When one brings first fruits to the Temple, he is required to recite 
the passage that constitutes the recitation of the verses concern- 
ing first fruits: “| profess this day unto the Lord your God, that | 
have come unto the land that the Lord swore unto our fathers 
to give us” (Deuteronomy 26:3), with the basket containing the 
fruits on his shoulders. Afterward, he holds the basket by its rim 
and the priest places his hand at the bottom of the basket, and 


from the verse beginning: “A wandering Aramean was my father” 
(Deuteronomy 26:5), until the end of the passage. The priest then 
places the basket alongside the southeastern corner of the altar, 
in accordance with the opinion of Rabbi Eliezer ben Ya'akov, as 
the halakha is ruled in accordance with his opinion in all cases 
(Rambam Sefer Zera’im, Hilkhot Bikkurim 3:12). 


NOTES 


And who is the tanna who disagrees with Rabbi 
Yehuda - simp vars voy wpe wean pian: Rashi explains: 

Who is the tanna who disagrees with Rabbi Yehuda and 
maintains that the failure to place the first fruits along- 
side the altar invalidates the ritual? It is Rabbi Eliezer ben 

Ya'akov, who does not interpret the term “And you shall 

place it” with regard to waving, as he derives waving 
by means of a verbal analogy. Therefore, the mitzva to 
place the fruit alongside the altar is repeated in the Torah, 
indicating that placement is essential to the ritual and 
failure to do so invalidates the ritual (see Josafot). 
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NOTES 


From when is a non-priest who eats first fruits liable — maga 
pana: Rashi explains: From when is a non-priest who eats 
first fruits liable; from what point do the first fruits assume the 
sanctity of teruma, after which one who eats them receives 
he punishment of death at the hand of Heaven? Tosafot (18b) 
add: From when are they consecrated with the sanctity of first 
ruits, so that a priest is flogged for partaking of them outside 
Jerusalem? 


From when the fruits will enter inside the Temple — ywa 
3719: From the explanations of Rashi and Tosafot it appears 
hat this means from the moment that they enter the Temple 
area, i.e., when they enter the Temple courtyard. The Rambam 
rules that the reference is to when the first fruits enter within 
he walls of Jerusalem. 
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from when is a non-priest who eats first fruits liable" to receive 
death at the hand of Heaven for their consumption? One is 
liable from when the fruits will enter inside the Temple.™" 
The Gemara notes: In accordance with whose opinion is this 
halakha stated? It is in accordance with the opinion of this 
tanna, as it is taught in a baraita that Rabbi Eliezer says: With 
regard to first fruits, some of which are outside and some of 
which are inside the Temple, the halakhic status of those that 
are outside the Temple is like that of non-sacred produce for 
all matters concerning them, and the halakhic status of those 
that are inside the Temple is like that of consecrated produce 
for all matters concerning them. 


§ Rav Sheshet says: With regard to first fruits, the lack of 
placement alongside the altar invalidates them; while the 
lack of recitation of the accompanying Torah verses does not 
invalidate them. 


The Gemara notes: In accordance with whose opinion is this 
halakha stated? It is in accordance with the opinion of this 
tanna, Rabbi Yishmael, as it is taught in a baraita that Rabbi 
Yosei says three statements in the name of three elders, and 
one of those statements is that which Rabbi Yishmael says: 
One might have thought that a person would bring second- 
tithe produce up to Jerusalem in the present, after the destruc- 
tion of the Temple, and eat it. And ostensibly, it could be 
derived by means of a logical inference that one may not 
do so: A firstborn offering requires bringing it to the place, 
to Jerusalem, and eating it there, and second-tithe produce 
requires bringing it to the place; just as the firstborn offering 
may be eaten there only in the presence of the Temple, so too, 
second-tithe produce may be eaten there only in the presence 
of the Temple." 


Rabbi Yishmael continues and counters: What is notable about 
a firstborn? Bringing the firstborn to Jerusalem is required only 
in the presence of the Temple, because it is notable in that it 
requires placement of its blood and its sacrificial portions 
upon the altar; will you say the same with regard to second- 
tithe produce, which requires only that it be consumed in 
Jerusalem? He then suggests: First fruits will prove that place- 
ment of blood upon the altar is not a factor, as they do not 
require placement of blood upon the altar, and yet they are 
brought to Jerusalem only in the presence of the Temple. Rabbi 
Yishmael counters: What is notable about first fruits? They 
are notable in that they require placement alongside the altar. 
Perhaps, since second-tithe produce does not require placement 
at all, even in the present one must bring it to Jerusalem and 
eat it there. 


HALAKHA 


From when the fruits will enter inside the Temple - xpa 
Mai 95: If a non-priest eats first fruits anywhere he is liable 
to receive death at the hand of Heaven, like a non-priest 
who partakes of teruma. A priest who eats first fruits outside 
Jerusalem is liable to receive lashes by Torah law. This latter 
halakha applies only once they have been brought inside 
the walls of the city. If they have not yet been brought inside 
the walls, then even if some of the fruits are inside the walls 
and some are outside the walls, the fruit inside assumes the 


Second-tithe produce may be eaten there only in the 
presence of the Temple — ma 253 xd joe Wyn: The 
mitzva of separating second tithe from untithed produce is 
in effect in Eretz Yisrael at all times, even after the destruction 
of the Temple. Nevertheless, second-tithe produce may be 
eaten in Jerusalem only when the Temple is standing, as it 
is juxtaposed and likened to a firstborn animal, as stated in 
the baraita (Rambam Sefer Zera‘im, Hilkhot Ma‘aser Sheni 2:1; 
Shulhan Arukh, Yoreh De'a 331.135). 


sanctity of teruma while the fruit outside maintains the status 
of non-sacred produce (Rambam Sefer Zera’im, Hilkhot Bik- 


kurim 3:1-3). 
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Rabbi Yishmael concludes: Therefore, the verse states: “And you 
shall eat before the Lord your God...the tithe of your grain...and 
the firstborn of your herd and your flock” (Deuteronomy 14:23); 
the Torah juxtaposes second-tithe produce to the firstborn. Just 
as the firstborn may be eaten there only in the presence of the 
Temple, so too, second-tithe produce may be eaten there only in 
the presence of the Temple. The Gemara explains: the proof of Rav 
Sheshet’s opinion from the baraita is: And if it is so that the lack of 
recitation of the Torah verses invalidates the ritual of first fruits, 
let the baraita refute the derivation by saying: What is notable 
about first fruits? They are notable in that they require recitation 
of the Torah verses and placement alongside the altar. 


Rav Ashi said: There is no proof from the fact that recitation is not 
mentioned. Although the lack of recitation does not invalidate 
the first fruits, is there no mitzva? Everyone agrees that there is a 
mitzva to recite the Torah verses. And therefore let the tanna say 
that there is a mitzva to recite the portion; and refute the proof 
from first fruits in that manner, as in the case of second tithe there 
is no mitzva to recite Torah verses. Rather, Rav Ashi said that there 
is a different reason that recitation was omitted from the refutation: 
Itis that there is the case of the first fruits ofa convert, who needs 
to recite: “I have come to the land that the Lord swore unto our 
fathers” (Deuteronomy 26:3), and since he cannot say it, as the 
Lord did not swear to give the land to the ancestors of the convert, 
he brings the first fruits but does not read the portion. Therefore, 
the obligation to recite the Torah verses is not clear-cut for the 
tanna and he did not mention it. 


The Gemara asks: Why was it necessary for the tanna to derive 
that second-tithe produce is not brought to Jerusalem at present 
from the juxtaposition in the verse? And let the derivation revert 
to its starting point, and derive the halakha through an analogy 
derived from the common factor of first fruits and the firstborn. 
Each of the sources neutralizes the significance of the notable 
factor in the other, leaving the common factor: One must bring 
them to Jerusalem. From there it may be derived that second-tithe 
produce, which one must also bring to Jerusalem, need not be 
brought there when the Temple is not standing. The Gemara 
answers: The juxtaposition is necessary due to the fact that this 
analogy can be refuted: What is notable about the common factor 
that is true of both second tithe and the firstborn? It is notable in 
that they have an aspect involving the altar, which is not so in the 
case of second tithe. 


The Gemara asks: And what opinion does Rabbi Yishmael hold 
that led to his initial assumption that one is obligated to bring a 
firstborn animal to Jerusalem only when the Temple is standing? 
If he maintains in general that the initial consecration of the 
Temple sanctified Jerusalem for its time and sanctified Jerusalem 
forever, and the location of the Temple remains sacred even after 
the Temple was destroyed, then one should also be obligated to 
bring a firstborn animal to the place of the Temple and sacrifice it 
on an altar and eat it. If he maintains that the initial consecration 
of the Temple sanctified Jerusalem for its time but did not sanctify 
Jerusalem forever," then he should raise a dilemma even with 
regard to a firstborn,’ whether it may be eaten in Jerusalem. 


HALAKHA 


But did not sanctify Jerusalem forever — x ond TOTP K: 
The original consecration of Eretz Yisrael that was effected by 
those who were led into Eretz Yisrael by Joshua was nullifed 
in the wake of the Babylonian exile. When the Jewish people 
ascended from Babylonia they consecrated Eretz Yisrael a second 
time, with an enduring sanctity. This sanctity took effect only 


exiles. In contrast to the original consecration of Eretz Yisrael, the 
sanctity of the Temple and of Jerusalem remains intact and was 
never nullified. The Ra'avad disagrees, claiming that the original 
consecration of the Temple was also nullified (Rambam Sefer 
Avoda, Hilkhot Beit HaBehira 6:15-16, and Kesef Mishne and Radbaz 
there). 


on those places that were settled by the returning Babylonian 


NOTES 

He should raise a dilemma even with regard to a first- 
born — vam 7a2 7124 tow: Ostensibly, there appears to 
be no reason to bring the firstborn specifically to Jeru- 
salem if the sanctity of the city has lapsed. Therefore, 
it must be understood that the reference here is to a 
firstborn whose blood was sprinkled on the altar before 
the Temple was destroyed, and then the Temple was 
destroyed, as Ravina explains later in the Gemara. The 
dilemma is whether the firstborn may be eaten in Jeru- 
salem even though there is no altar. 
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NOTES 
Actually Rabbi Yishmael maintains it...did not 
sanctify — Twp xb..73D7 ohiyh: There are variant 
readings of this entire passage. See the Ramban for a 
lengthy analysis of the various versions of the text and 
their conclusions. 


Second tithe of grain is non-sacred produce - 
xin pon BT Wyn: Although second-tithe produce 

must be eaten in Jerusalem, the halakhot of sacrificial 

food and the altar do not apply to it at all. The Gemara 

specifies tithe of grain, as the tithe of animals are offer- 
ings and are most certainly not non-sacred. 


Perek III 
Daf19 Amudb 


NOTES 
In the case of ritually impure second-tithe produce, 
etc. — 131 KAY I Wa: In other words, the prohibi- 
tion applies if either the second-tithe produce or the 
person partaking of it is impure (Josafot; Ritva). 
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Ravina said: Actually, Rabbi Yishmael maintains that the initial 
consecration of the Temple sanctified Jerusalem for its time but 
did not sanctify” Jerusalem forever; and why is it obvious to him 
that the firstborn is not eaten? It is because here, he is stating the 
halakha with regard to the case of a firstborn whose blood was 
sprinkled before the destruction of the Temple, and the Temple 
was then destroyed, and its flesh is still intact. And based on a 
juxtaposition: “You shall sprinkle their blood upon the altar... and 
their flesh shall be for you” (Numbers 18:17-18), we compare the 
status of its flesh to the status of its blood; just as its blood must 
be sprinkled at a time when the altar is standing, so too its flesh 
may be eaten only at a time when the altar is standing. And he 
compares the status of second-tithe produce to the status of a 
firstborn offering, and derives that one may partake of second-tithe 
produce in Jerusalem only when the Temple is standing. 


The Gemara asks: And does a matter derived via juxtaposition 
then teach another matter via juxtaposition? The principle with 
regard to the halakhot of consecrated matters is that a halakha 
derived via one of the hermeneutical principles cannot serve as the 
basis for derivation of another halakha; each halakha requires its 
own source. The Gemara answers: Second tithe of grain is non- 
sacred produce," and halakhot of non-sacred matters derived via 
hermeneutical principles may serve as the basis for deriving other 
halakhot using hermeneutical principles. 


The Gemara asks: This works out well according to the one who 
says: In determining whether a derivation involves consecrated 
matters or whether it involves non-sacred matters, we follow the 
matter that is derived from a matter derived from juxtaposition. 
Since in this case the matter derived is second-tithe produce, which 
for these purposes is non-sacred, its halakhic status may be derived 
from juxtaposition with the halakhot of sacrificial matters. But 
according to the one who says: We follow the matter that teaches, 
i.e., from which the halakha is derived, what is there to say? The 
status of second-tithe produce may not be derived by means of 
juxtaposition from the status of the firstborn offering, which itself 
was derived from the blood of the offering, because the firstborn 
offering is a sacrificial matter. 


The Gemara answers: This is not a matter derived from a matter 
derived from a juxtaposition, as the status of the firstborn offering 
is not derived from the status of blood; blood and flesh are one 
matter. There is only one derivation in this case, which is that 
the status of second-tithe produce is derived from the status of 
the blood and the flesh of the firstborn. 


§ The mishna teaches that one who ate offerings of the most 
sacred order outside the Temple courtyard and one who ate 
second-tithe produce outside the wall of Jerusalem is flogged 
with forty lashes. The Gemara asks: Didn’t we already learn this 
one time in the previous mishna (13a), that one who ate second- 
tithe produce or sacrificial food that was not redeemed is flogged? 
Why does the tanna repeat the halakha of second-tithe produce 
in this mishna? Rabbi Yosei bar Hanina said: These are different 
cases; the latter clause, this mishna, is in the case of ritually 
pure second-tithe produce and a ritually pure person who eats 
it outside the wall of Jerusalem. The first clause, the previous 
mishna, is in the case of ritually impure second-tithe produce" 
and a ritually impure person who eats it within Jerusalem. 
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The Gemara asks: And from where do we derive that one is liable 
to receive lashes due to impurity? It is derived as it is taught in a 
baraita that Rabbi Shimon says that the verse in the portion of 
the declaration of tithes: “I have not put any of it away when 
impure” (Deuteronomy 26:14), is a general formulation that is 
interpreted to mean: Whether I am impure" and the second-tithe 
produce is ritually pure, or whether I am ritually pure and the 
second-tithe produce is impure. Rabbi Shimon adds: And I do 
not know where it is that one is warned, i.e., where is there a 
prohibition, with regard to eating. Although it is clear from the 
verse cited that it is prohibited for one to partake of second-tithe 
produce while impure, the source for this prohibition is unclear. 


Before citing the source of the prohibition, the Gemara asks: 
With regard to one with impurity of the body who partakes of 
second-tithe produce, it is explicitly written: “A soul that touches 
it shall be impure until the evening and shall not eat of the 
consecrated food” (Leviticus 22:6), which the Sages interpret 
to include second-tithe produce. This is a prohibition with regard 
to a ritually impure person partaking of second-tithe produce. 
But when Rabbi Shimon says: I do not know where it is that 
one is warned with regard to eating, he is stating: With regard to 
the impurity of the second-tithe produce itself, from where is the 
warning derived? 


The Gemara answers: It is derived as it is written with regard to 
second-tithe produce: “You may not eat within your gates the 
tithe of your grain or of your wine or of your oil” (Deuteronomy 
12:17), and later, with regard to a blemished firstborn animal, the 
verse states: “Within your gates you may eat it, the impure and 
the pure" may eat it alike” (Deuteronomy 15:22). 


And it is taught in a baraita of the school of Rabbi Yishmael: 
Even a ritually pure person and a ritually impure person may 
eat the flesh of a blemished firstborn animal in one dish and need 
not be concerned, as there is no prohibition for one to eat it while 
he is impure or while it is impure. And the Merciful One says: It 
is that impure flesh of the blemished firstborn that is permitted 
for you to eat with a ritually pure person within your gates there, 
whereas here, in the case of second-tithe produce in Jerusalem, 


you may not eat it within your gates in the manner that one eats 
the flesh of the firstborn. 


The Gemara stated that the case of second-tithe produce that 
was not redeemed, cited in the previous mishna, is referring to 
second-tithe produce that is impure. This indicates that impure 
second-tithe produce can be redeemed. The Gemara asks: And 
from where do we derive that impure second-tithe produce is 
subject to redemption? 


HALAKHA 


Whether | am impure, etc. — 131 KAY KW pra: One who eats 
second-tithe produce in a state of impurity is liable to receive 
lashes, as it is written: “I have not put any of it away when 
impure” This prohibition applies both to impure second-tithe 
produce eaten by a ritually pure person and to ritually pure 
second-tithe produce eaten by a ritually impure person. By 
Torah law one is flogged only if he eats the impure second-tithe 
produce in Jerusalem before it is redeemed. If he eats it outside 
Jerusalem he is flogged with lashes for rebelliousness by rab- 
binic law (Rambam Sefer Zera‘im, Hilkhot Ma‘aser Sheni 3:1). 


Within your gates you may eat it, the impure and the 
pure — iawn wave Whara P wwa: The blemished firstborn of 
a kosher domesticated animal, whether it was born blemished 
ora blemish subsequently developed, is the property of a priest. 
He may eat it anywhere, or sell it or give it to anyone, even to 


a gentile, as its halakhic status is that of a non-sacred animal, 
in accordance with the verse: “And if there will be any blemish 
therein, lameness, or blindness. ..the impure and the pure may 
eat it alike, like the gazelle and like the hart” (Deuteronomy 
15:21-22). The prohibitions that apply to one in a state of impu- 
rity relate exclusively to entering the Temple and to partaking 
of consecrated food, including terumot and second tithe. With 
regard to non-sacred items, the Torah permits anyone to eat 
impure foods and come into contact with impurity, and impure 
and ritually pure people may eat from the same bowl without 
concern. Nevertheless, pious men in the early generations 
were meticulous about avoiding impurity, and would eat even 
non-sacred food ina state of ritual purity. This practice is among 
the paths of piety and abstinence which sanctify body and soul 
(Rambam Sefer Korbanot, Hilkhot Bekhorot 1:3 and Sefer Tahara, 
Hilkhot Tumat Okhalin 16:11; Shulhan Arukh, Yoreh De'a 306:5). 
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HALAKHA 
Second-tithe produce that became impure - Wy 
xav n: Second-tithe produce may be redeemed 
in Jerusalem only if it is impure (Rambam Sefer Zera‘im, 
Hilkhot Ma‘aser Sheni 2:8). 


One is inside and his burden is outside, etc. — x17 
"31 yana ixw O93: If one was inside Jerusalem and 
his burden was outside, even if it was suspended on a 
reed, then since the second-tithe produce never entered 
the city, he may redeem it alongside the city walls. The 
Rambam understands the term mimmilluakha to mean: 
From your burden, in accordance with Ravina’s later 
resolution of the dilemma raised by Rav Pappa, accord- 
ing to the explanation of Rabbeinu Hananel (Rambam 
Sefer Zera’im, Hilkhot Ma‘aser Sheni 2:8 and Kesef Mishne 
there). 


LANGUAGE 
Portions [masot] - xw: This term, from the root nun, 
sin, alef, has several connotations. In the singular, the 
term is maset, which has a set meaning in the Bible: 
Gifts of food items, which are portions of food given in 
deference to the recipient. 


NOTES 
Conclude two conclusions from it — ATA Ayn pow: 
The fact that the verse employs the ambiguous term 
seeto rather than an unequivocal term, e.g., to eat it or 
to take it, indicates that there are two halakhot to be 
derived from it (Ritva). 
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Itis as Rabbi Elazar says: From where is it derived with regard 
to second-tithe produce that became impure" that one may 
redeem it even in Jerusalem? It is derived as the verse states: 
“Because you are unable to carry it [seeto], as the place is too 
far from you...and you shall turn it into money” (Deuteronomy 
14:24-25). And seet means nothing other than eating, as it 
is stated: “And portions [masot]' were taken to them from 
before him” (Genesis 43:34), referring to gifts of food. There- 
fore, the phrase: You are unable se eto, means: You cannot eat it, 
referring to a case where it is impure. The Torah states that in 
that case one may redeem the produce even ifit is in Jerusalem, 
not at a distance. 


The Gemara cites another, related interpretation. Rav Beivai 
says that Rav Asi says: From where is it derived with regard to 
ritually pure second-tithe produce that one may redeem it 
even if it is one stride outside the wall of Jerusalem, contrary 
to the plain understanding of the verse: “As the place is too far 
from you”? It is derived as it is stated: “Because you are unable 
to carry it [se’eto],” indicating that if there is any reason that 
one is unable to carry the produce and bring it into Jerusalem, 
he may redeem it regardless of its distance from Jerusalem. The 
Gemara objects: That verse is necessary to derive the halakha 
of Rabbi Elazar that one may redeem impure second-tithe 
produce even in Jerusalem. 


The Gemara answers: If so, that the verse is required to derive 
only the halakha of Rabbi Elazar, then let the verse state explic- 
itly: You are unable to eat it. What is the reason that the verse 
employs the term “se’eto”? The Gemara objects: And say that 
the term comes entirely for this purpose, to teach that one 
may redeem the produce even if it is not far from the city, and 
nothing is derived with regard to impure produce. The Gemara 
answers: If so, let the verse state: You are unable to take it. 
Why does the verse employ the term “se’eto”? Conclude two 
conclusions from it: One may redeem ritually pure second- 
tithe produce even ifit is just outside the walls of Jerusalem, and 
one may redeem ritually impure second-tithe produce even 
in Jerusalem. 


In connection to the discussion of where one may redeem 
second-tithe produce, the Gemara relates: Rav Hanina and Rav 
Hoshaya sat, and a dilemma was raised before them: If the 
second-tithe produce is at the entrance of Jerusalem, what is 
the halakha; can one redeem it there? The Gemara elaborates: 
It is obvious in a case where one is outside Jerusalem and his 
burden of second-tithe produce is inside Jerusalem; the tithe 
is admitted by the walls of Jerusalem and its status is that of 
produce that entered the city. But in a case where one is inside 
Jerusalem and his burden of second-tithe produce is outside" 
Jerusalem, what is the halakha? 


A certain elder taught them a baraita of the school of Rabbi 
Shimon ben Yohai. It is written: “As the place is too far from 
you [mimmekha]” (Deuteronomy 14:24); and the term “mim- 
mekha” is interpreted as: From your fullness [mimmilluakha], 
indicating the person and all his appurtenances, including the 
burden he bears. Ifany part of him or his appurtenances is inside 
the city, itis as though he is entirely inside the city, and therefore 
he may not redeem the second-tithe produce. 


Rav Pappa raises a related dilemma: If one is holding the 
second-tithe produce on a reed, and it is suspended behind 
him, what is the halakha? Since he is carrying the burden, does 
it fall into the category of his fullness, and it is no different 
from a burden that he bears on his person, or does its status 
differ because it is not actually resting on his body? The Gemara 
concludes: The dilemma shall stand unresolved. 
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§ Rabbi Asi says that Rabbi Yohanan says: With regard to 
second-tithe produce, from when is one liable to receive lashes 
for eating it outside the walls of Jerusalem? It is from when 
the produce entered within the wall" of Jerusalem. What is 
the reason for this? It is derived as the verse states with regard 
to second-tithe produce: “Before the Lord your God you shall 
eat it” (Deuteronomy 12:18), and it is written in the previous 
verse: “You may not eat within your gates” (Deuteronomy 
12:17), from which it is derived: Anywhere that we read con- 
cerning it: “Before the Lord your God you shall eat it,’ we 
read concerning it the prohibition: “You may not eat within 
your gates,” i.e., it may not be eaten outside the walls of Jerusa- 
lem; and anywhere that we do not read concerning it: “Before 
the Lord your God you shall eat it,” as the produce remained 
outside the walls, we do not read concerning it the prohibition: 


“You may not eat within your gates.” 


The Gemara raises an objection from that which Rabbi Yosei 
says: With regard to a priest that a fig of untithed produce 
came into his possession, and he seeks to separate terumot and 
tithes from it, he says: This fig, I designate its teruma at its stem, 
I designate its first tithe at its north side, and I designate its 
second tithe at its south side; and it is a year when second tithe 
is separated, i.e., the first, second, fourth, or fifth years of the 
Sabbatical Year cycle, and he is in Jerusalem, when he recites 
this formula. Or he says that poor man's tithe shall be designated 
at its south side if it is a year of poor man’s tithe, i.e., the third 
or sixth years of the Sabbatical Year cycle, and he is located 
anywhere in the outlying areas, not in Jerusalem. In those cases, 
if he ate the fig, 


he is flogged with one set of lashes, because he ate it without 
separating teruma of the tithe from the first tithe and is conse- 
quently liable for eating untithed produce. Had he separated 
teruma of the tithe, it would have been permitted for him to eat 
the entire fig, as it is permitted for a priest to partake of both 
teruma gedola and teruma of the tithe. 


And a non-priest who eats the fig is flogged with two sets of 
lashes, for both eating untithed produce and eating the teruma 
therein, which is forbidden for all non-priests. The baraita notes: 
As if the non-priest ate the fig initially, before separating teruma 
and tithes, he is flogged with only one set of lashes, for eating 
untithed produce. Once he separated the teruma and tithes, he 
is flogged for eating teruma as well. 


The Gemara infers from the statement in the baraita: And it is 
a year when second tithe is separated and he is in Jerusalem, 
that the reason he is flogged with two sets of lashes is that he 
is currently in Jerusalem, where it is permitted to partake of 
second-tithe produce. But if he ate the fig in the outlying areas, 
outside of Jerusalem, and he designated second tithe in the fig, 
he is flogged with three sets of lashes. It is apparent that even 
if this second-tithe produce has not entered within the wall of 
Jerusalem, one is liable to receive lashes for its consumption. 
This contradicts Rabbi Yohanan’s opinion, as he holds that one 
is liable to receive lashes for eating second-tithe produce only 
if it entered Jerusalem. The Gemara answers: The case in the 
baraita is one where they took the fig into Jerusalem and then 
took it out of Jerusalem. That is why he is liable to receive a third 
set of lashes. 


NOTES 


From when the produce entered within the wall — ngwa 
mini "29: Tosafot question whether it can be inferred From 
the statement of Rabbi Yohanan that one may partake of 
second-tithe produce outside of Jerusalem provided that 
it has not yet entered Jerusalem. They explain that it is 
certainly prohibited to do so, based on the mitzva: “And 
you shall bind the money in your hand and shall go unto 
he place” (Deuteronomy 14:25), or the mitzva: “Before the 
Lord your God you shall eat it” (Deuteronomy 12:18). The 
difference is that if he partakes of second-tithe produce 
outside of Jerusalem and that produce never entered 


Jerusalem, he merely fails to fulfill a mitzva. If he partakes 


of second-tithe produce outside of Jerusalem and that 
produce already entered Jerusalem, he violates a prohibi- 
ion and is flogged. 
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The Gemara asks: If so, what is the purpose of stating this halakha? 
If the fig entered and exited Jerusalem there is no novel element in 
the fact that one is liable to receive lashes. The Gemara answers: 
There is a novel element in this halakha, as what are we dealing 
with here? We are dealing with a case where one took figs into the 
city while they had the status of untithed produce, before terumot 
and tithes were separated, and Rabbi Yosei holds that the status 
of gifts that were not yet separated" from the produce is like 
that of gifts that were already separated. The novel element is 
that although second tithe was not separated in practice, all the 
halakhot of second tithe are in effect with regard to the portion 
that he intends to separate as second tithe. Therefore, if after taking 
the untithed produce into Jerusalem he separated the second tithe, 
took it outside of Jerusalem, and ate it, he is liable to receive lashes. 


The Gemara asks: And does Rabbi Yosei hold that the status of 
gifts that were not yet separated from the produce is like that of 
gifts that were already separated? But isn’t it taught in a baraita 
that Rabbi Shimon ben Yehuda says in the name of Rabbi Yosei: 
Beit Shammai and Beit Hillel did not disagree with regard to 
produce whose labor was not completed" and the obligation to 
tithe had consequently not yet taken effect, and which at that stage 
passed through Jerusalem, that its second-tithe produce may be 
redeemed and may be eaten anywhere. As long as the obligation 
to tithe has not taken effect, the sanctity of Jerusalem does not 
affect the produce. 


With regard to what case did they disagree? It is with regard 
to produce whose labor was already completed" and it passed 
through Jerusalem before terumot and tithes were separated from 
it, as Beit Shammai say: Since one is obligated to separate second 
tithe from this produce, and the produce was in Jerusalem, he 
must bring its second-tithe produce back to Jerusalem, and it 
shall be eaten it in Jerusalem; and Beit Hillel say: The produce 
may be redeemed and eaten anywhere. And if it enters your 
mind to say the status of gifts that were not yet separated 
from the produce is like that of gifts that were already separated, 
how can Beit Hillel hold that the second-tithe produce may be 
redeemed; wasn’t the produce admitted by the walls of Jeru- 
salem? Therefore, even though second tithe was not yet separated, 
it can no longer be redeemed. Apparently, Rabbi Yosei, who cer- 
tainly holds in accordance with the opinion of Beit Hillel, holds 
that the status of gifts that were not yet separated from the produce 
is not like that of gifts that were already separated. 


HALAKHA 


MAKKOT : PEREK III : 20A : .397 p2 


Gifts that were not yet separated - 127171 xbw Mania: The status of 
gifts that have not yet been separated from the produce i is like that 
of gifts that have already been separated. Therefore, a non-priest 
who inherited untithed produce from his maternal grandfather, 
who was a priest, may separate terumot and tithes from them, and 
they are part of his inheritance. One consequence of this is that 
if he betrothed a woman with that produce, his betrothal takes 
effect (Rambam Sefer Nashim, Hilkhot Ishut 5:6 and Sefer Zera‘im, 
Hilkhot Ma‘aser 6:21). 


Produce whose labor was not completed — 7123) xb niva 
pawn: If produce whose labor has not yet been completed 
enters the walls of Jerusalem and is then taken out of the city, its 
second tithe may be redeemed outside the city. The halakha is in 
accordance with the opinion of Beit Hillel as explained by the first 
tanna of the mishna (3:6) in tractate Ma‘aser Sheni (Rambam Sefer 
Zera'im, Hilkhot Ma‘aser Sheni 2:11). 


Whose labor was completed — max T): If produce whose 
labor was completed entered h walls of Jerusalem and was 
then taken out of the city, it is prohibited to take second tithe for 
that produce from produce that did not enter the city. Rather, he 
must separate second tithe from that produce, return the tithe 
to Jerusalem, and eat it there, and he may not redeem it outside 
Jerusalem. Even if he separated all the produce as second tithe after 
it was taken out of Jerusalem to exempt other produce that did 
not enter Jerusalem, he must return itto Jerusalem and eat it there. 
This is a stringency instituted with regard to the walls of Jerusalem, 
that they admit any produce that enters within them. The halakha 
is in accordance with the mishna in tractate Ma‘aser Sheni (3:6) 
and contrary to the opinion of Rabbi Yosei. Rabba’s answer is also 
not accepted as halakha, as the ruling is that the halakhic status 
of gifts that were not yet separated is like that of gifts that were 
already separated (Rambam Sefer Zera‘im, Hilkhot Ma‘aser Sheni 
2:10 and Radbaz there). 
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Rabba said: The halakha of the wall with regard to eating 
second-tithe produce, i.e., that second-tithe produce may not 
be eaten outside the wall of Jerusalem, is by Torah law;" the 
halakha of the wall with regard to the admitting" of second- 
tithe produce, i.e., that once the produce enters within the wall 
of Jerusalem, it may not be redeemed or taken beyond the wall, 
is by rabbinic law. And when the Sages issued the decree that 
one may not remove from Jerusalem second-tithe produce that 
entered within the walls, they did so when the tithe is in its 
unadulterated form after it was separated; but in a case where 
it is in its status of untithed produce, the Sages did not issue 
a decree. 


Ravina said: Rabbi Yosei is referring to the case of second-tithe 
produce that was already separated and brought into Jerusalem, 
and the novel element of his statement is that he is referring to 
a fig that was not physically taken into Jerusalem; rather, it is a 
case where one is holding the fig on a reed outside Jerusalem, 
while he is standing inside Jerusalem. And resolve the dilemma 
of Rav Pappa (19b)" and conclude that if one is standing inside 
Jerusalem and holding second tithe outside the city on a reed, 
it is as though the produce entered the city. 


MI S HNA One who creates a bald spot upon his 


head," and one who rounds the edge 
of his head" by shaving the hair adjacent to the ear, and one 
who mars the edge of his beard," and one who cuts one inci- 
sion in a display of mourning over the dead," are all liable to 
receive lashes. If he cut one incision over five dead people, or 
five incisions over one dead person, he is liable to receive 
lashes for each and every one. 


For rounding the edges of his head, one is liable to receive two 
sets of lashes, one from here, the hair adjacent to one ear, and 
one from there, the hair adjacent to the other ear. For marring 
the edges of his beard there are two edges from here,“ on one 
side of his face, and two from there, on the other side, and 
one from below, on his chin. Rabbi Eliezer says: Ifhe removed 
the hair on all the edges of his beard in one action," he is liable 
to receive only one set of lashes for all of them. 


NOTES 

And resolve the dilemma of Rav Pappa - 377 va vivam 
sag: The Rivan and others explain that according to this opin- 
ion there is no difference between the halakha of a wall with 
regard to eating and with regard to admitting the produce; in 
both cases, when untithed produce enters within the walls 
of Jerusalem, no obligation is generated. The baraita is refer- 
ring to second tithe that was separated, and it teaches the 
novel halakha that although the produce was not actually 
taken into the city, but is suspended on a reed from one who 
is inside the city, it is as though the tithe entered Jerusalem. 
Rabbeinu Hananel explains that the halakha of the wall applies 
to the admitting and consumption of second-tithe produce 
that was not yet separated. Ravina's statement is referring to 
the opinion of Beit Hillel. Ravina is saying that the statement 
of Beit Hillel that second-tithe produce may be redeemed and 
need not be returned to the city applies even in a case where 
one had entered Jerusalem but the second-tithe produce was 
suspended on a reed outside the city. Beit Hillel rule more 
leniently than Rabbi Yosei in this regard. That is the ruling of 
the Rambam as well. 


One who creates a bald spot upon his head - AMP mip 
iwa: Rabbeinu Yehonatan of Lunel writes that only detach- 
ing hairs with one's hand is considered creating a bald spot, but 
not shaving. That appears to be the opinion of the Rambam 
as well. Other early commentaries maintain that there is no 
difference in this regard; one who creates a bald spot, whether 
he does so with his hand or with an implement, is liable. 


Two from here - x21 DAW: The early commentaries disagree 
with regard to the identity of these five edges of the beard. 
Virtually all agree that one edge is the chin, although there is 
an opinion that locates it on the throat (see Rosh). They disagree 
with regard to the location of the two edges on each side. Rashi 
in tractate Shevuot (3a) explains that there are two edges on 
each side at the upper part of the beard adjacent to the ear, 
while Rabbeinu Hananel claims that there is only one edge 
in that area on each side and the other two are located at the 
corners of the moustache or lip. The Rivan contends that two 
are situated at the joint of the lower jawbone, beneath the ear, 
while the other two are at the sides of the chin (see Rambam, 
Meiri, and 21a). 


He removed all the edges in one action - nna tn yr: 
The Ritva, citing the Ramah, writes that in practice one cannot 
remove all the edges of his beard all at once; rather it means 
that he removed all the edges of his beard in one continuous 
action. Rabbi Yehuda al-Madari states that it means he removed 
the hair on all the edges after a single forewarning. 


HALAKHA 


The wall with regard to eating is by Torah law — dion) myn 
KINT: In the case of anyone who eats an olive-bulk of 
second-tithe produce or drinks a quarter-/og of second-tithe 
wine, if he does so outside the walls of Jerusalem he is liable 
to receive lashes, in accordance with the verse: “You may not 
eat within your gates the tithe of your grain or of your wine or 
of your oil” (Deuteronomy 12:17). By Torah law he is liable to 
receive lashes only if he consumes it outside the city after it 
entered the city walls (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 
Sheni 2:5-6). 


The wall with regard to admitting - vib? TX: Once 
second-tithe produce, including produce from demai, enters 
the walls of Jerusalem, it is prohibited to take the produce 
outside those walls, as the produce was admitted by the walls. 
The same applies to food acquired with second-tithe money, in 
accordance with the verse: “And you shall eat there, before the 
Lord your God” (Deuteronomy 14:26). If one took the food out of 
Jerusalem, or if it was taken out unwittingly, he must return it to 
within the walls and it must be eaten in Jerusalem. This halakha 
of the admitting by the walls is by rabbinic law (Rambam Sefer 
Zera‘im, Hilkhot Ma'aser Sheni 2:9). 


One who creates a bald spot upon his head - nmp mip 
iwa: One who creates a bald spot anywhere on his head in 
a display of mourning over a dead person, whether he detaches 
the hair by hand or with a depilatory agent, is liable to receive 


lashes. It makes no difference if he is a priest or a non-priest. 
One who creates four or five bald spots over one dead person 
is liable to receive lashes for each of the bald spots that he cre- 
ated, provided that he was forewarned for each, in accordance 
with the baraita (Rambam Sefer HaMadda, Hilkhot Avoda Zara 
12:15 and Sefer Shofetim, Hilkhot Sanhedrin 19:4; Shulhan Arukh, 
Yoreh De'a 180:9). 


One who rounds the edge of his head — iwN nya ppan: 
One who rounds the edges of his head with a razor is liable to 
receive lashes. Some say the same is true with regard to scissors 
that have an effect similar to that of a razor, and one should rule 
stringently according to that opinion. If he rounds both sides, 
he is flogged with two sets of lashes. This prohibition applies 
only to men, including Canaanite slaves, but not to women. 
Some claim that although it is permitted for a woman to round 
the edges of her own head, she may not round the edges of 
a man’s head, even that of a minor (Rambam Sefer HaMadda, 
Hilkhot Avoda Zara 12:1 and Sefer Shofetim, Hilkhot Sanhedrin 19:4; 
Shulhan Arukh, Yoreh De'a 1811-3). 


One who mars the edge of his beard — i39} nxa mnwanT: 
One who mars the edges of his beard is liable to receive lashes. 
A woman with a beard is permitted to mar it. With regard to 
a woman marring the edges of a man’s beard, the halakha is 
the same as that concerning a woman rounding the edges 
of a man’s head (Rambam Sefer HaMadda, Hilkhot Avoda Zara 


12:7 and Sefer Shofetim, Hilkhot Sanhedrin 19:4; Shulhan Arukh, 
Yoreh De'a 181:10). 


One who cuts one incision over the dead — nny MEW vyw 
may: One who cuts a single incision in his flesh in mourning 
the dead is liable to receive lashes, whether he is a priest or 
a non-priest. If he cut one incision over five dead people or 
five incisions over one dead person, he is flogged with five 
sets of lashes, provided he was forewarned for each incision 
(Rambam Sefer HaMadda, Hilkhot Avoda Zara 12:12 and Sefer 
Shofetim, Hilkhot Sanhedrin 19:4; Shulhan Arukh, Yoreh De'a 
180:8). 


For marring his beard there are two edges from here, etc. — 
AD ND DAW PIT by: A beard has five edges: Two on each 

cheek and one on the chin. One who shaves them all simulta- 
neously is flogged with five sets of lashes, in accordance with 

the unattributed mishna. As there are numerous opinions with 

regard to the precise location of these five edges, one who 

fears God will be certain not to shave any part of his beard 

with a razor. This includes the moustache, as Rabbeinu Hananel 

maintains that edges of the moustache are two of the edges of 
the beard. The Rema adds that this prohibition includes the area 

of the throat. It is permitted to use scissors that are similar to a 

razor in that area. The Bah rules stringently in that regard as well 

(Rambam Sefer HaMadda, Hilkhot Avoda Zara 12:7 and see 12:8; 
Shulhan Arukh, Yoreh De'a 181:1, and see Taz and Shakh there). 
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NOTES 

Only if he removes it with a razor — wna ew 1y: 
Some understand that this halakha applies only to the 
marring of the beard. The prohibition against rounding 
the edges of the head is violated with a razor or with 
scissors that have an effect similar to a razor (Rosh). 
Others hold that this halakha applies equally to mar- 
ring the edges of the beard and to rounding the edges 
of the head (Rid). 


Tweezers [malket] - vpra: Most commentaries 
explain that malket is referring to tweezers used for 
plucking hair. Rashi elsewhere explains that like the 
rehitni with which it is mentioned, malket is a plane or 
a file, an implement used for smoothing and polish- 
ing metal vessels. Rabbi Yehuda al-Madari, citing the 
geonim, states that it is a metal strip with a very sharp 
edge. It is placed beneath the hair, which is pressed 
against the blade with the thumb, thereby removing 
the hairs. As noted by the commentaries, there are 
halakhic ramifications for the different definitions of 
this utensil. 


Between the eyes — D»y7 pa: This expression here 
and elsewhere refers to the hair at the hairline at the 
front of his head. 


LANGUAGE 


Tweezers [malket] - vpn: Rashi indicates that this is 


a kind of small file used primarily for metal. The Arukh 
explains that it means a small pair of tongs or tweezers 
used for pulling out hair by the roots. Similarly, Onkelos 
translates the Hebrew melkahayim, tongs, into Aramaic 
as malket. 


Roman tweezers from the second century BCE 


Plane [rehitni] — 930717: Apparently from Greek, 
although the precise derivation is unclear. Some sug- 
gest it is derived from the Greek puxdvn, rhukané, 
meaning plane. Others suggest it is from pivy, rhiné, 
meaning rasp or file. 


Carpenter's plane resembling those from the mishnaic period 
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And one is liable for marring the edges of his beard only if he 
removes the hair with a razor." Rabbi Eliezer says: Even if 
he removed the hair with tweezers [malket]"" or with a plane 
[rehitni],' he is liable to receive lashes. 


G E M A RA The Sages taught: From the verse concern- 


ing priests: “They shall not create a bald 
spot upon their heads” (Leviticus 21:5), one might have thought 
that even if he created four or five bald spots in one action, he will 
be liable to receive only one set of lashes. Therefore, the verse 
states: “Bald spot,” in the singular, to render one liable to receive 
lashes for each and every bald spot. The verse continues: “Upon 
their heads”; what is the meaning when the verse states that 
term? Since it is stated: “You shall neither lacerate yourselves, 
nor place a bald spot between your eyes for the dead” (Deuter- 
onomy 14:1), one might have thought that one would be liable 
only for placing a bald spot between the eyes." From where is it 
derived that the prohibition includes placing a bald spot on the 
entire head? The verse states: “Upon their heads,” to include 
the entire head. 


And Ihave derived this prohibition only with regard to priests, for 
whom the Torah established numerous additional mitzvot, since 
the verse “They shall not create a bald spot” is written in the context 
of the halakhot of priests. From where do I derive that a non-priest 
is also liable for violating that prohibition? 


“Bald spot” is stated here (Deuteronomy 14:1) with regard to non- 
priests, and “bald spot” is stated there, with regard to priests; 
just as there, with regard to priests, one is liable for each and 
every bald spot that he creates, and is liable for a bald spot created 
anywhere on his head as he is for a bald spot created between the 
eyes, so too here, with regard to a non-priest, one is liable for 
each and every bald spot that he creates, and is liable for a bald 
spot created anywhere on his head as he is for a bald spot created 
between the eyes. And just as there, with regard to non-priests, 
the prohibition is stated with regard to creating a bald spot as an 
expression of mourning over the dead; so too here, with regard to 
priests, the prohibition is stated with regard to creating a bald spot 
as an expression of mourning over the dead. 


The Gemara asks: With regard to these four or five bald spots 
created over one dead person, for which one is liable to receive 
lashes for each and every spot, what are the circumstances? If we 
say that he created those bald spots one after the other and with 
five separate forewarnings, one preceding each action, itis obvious 
that he is liable for each and every bald spot; in that case he is one 
who violates the same prohibition several times and is punished 
for each violation for which he was forewarned. 


And one is liable only if he removes with a razor — 1% 971 19) 
wna au: One is liable for marring the edges of 
if he does so with a razor. Some say this is also the halakha with 
regard to rounding the edges of one's head, but others disagree. 
Therefore, one must refrain from rounding even with other imple- 
ments or with a depilatory agent. One may shave his beard with 
scissors even if the result approximates the result of shaving with 
a razor. It is also permitted to remove the hair with a depilatory 
agent. The Rema, citing Terumat HaDeshen, writes 


HALAKHA 


take care when cutting his beard with scissors to cut with the 
upper blade rather than with the lower, sharper, blade, as cutting 
with the lower blade alone is tantamount to shaving with a razor. 
In any case, the Rema permits using the lower blade on the hair on 
the throat because he holds it is not one of the edges of the beard. 
The Ari would not shave his beard at all. When it interfered with 
his eating, he would trim his moustache with scissors (Rambam 
Sefer HaMadaa, Hilkhot Avoda Zara 12:7; Shulhan Arukh, Yoreh De‘a 
180:3, 10). 


is beard only 


hat one must 
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A nazirite who was drinking, etc. — ^3) apit mow m: 
A nazirite who was drinking wine throughout the entire day 
is liable to receive only one set of lashes for drinking the wine, 
even though he violates a separate prohibition for each and 
every quarter-log that he drinks. He receives a second set of 
lashes for violating the prohibition: “He may not profane his 
word” (Numbers 30:3). If he was forewarned with regard to 
each and every quarter-log, he is liable for drinking and receives 
lashes for each and every quarter-log (Rambam Sefer Hafla‘a, 


Hilkhot Nezirut 12:15). 


Forewarning for each and every bald spot - xm bab mM 
ttm: If one dipped five fingers in a depilatory agent and placed 


Rather, say that he created five bald spots with one forewarning; 
is one liable in that case? But didn’t we learn in a mishna (21a): 
A nazirite who was drinking" wine all day is liable to receive 
only one set of lashes; if onlookers said to him: Do not drink, do 
not drink, forewarning him several times, and he drinks after 
each forewarning, he is liable to receive lashes for each and every 
drink. The Gemara answers: No, this halakha is necessary only 
with regard to one who, after one forewarning, smeared his five 
fingers" in a depilatory agent [nasha]"' and then placed his fingers 
simultaneously on his hair, thereby creating five bald spots, as in 
that case, it is tantamount to a forewarning for each and every 
bald spot" that he created. The novel element is that each bald spot 
is an independent transgression. 


Q The Gemara asks: And how much is the measure ofa bald spot" 
for which one is liable? Rav Huna says: It must be of sufficient size 
so that bald skin will be visible on his head. Rabbi Yohanan says 
in the name of Rabbi Elazar, son of Rabbi Shimon: It is the size 
ofa Cilician bean [kigeris].! The Gemara comments: This amoraic 
dispute is parallel to a dispute between tanna’im: And how much 
is the measure of a bald spot? It is the size of a Cilician bean. 
Aherim say: It must be of sufficient size so that bald skin will be 
visible on his head. 


Rav Yehuda bar Haviva said that there are three tanna’im who 
disagree concerning this matter. One says: A spot the size of a 
Cilician bean; and one says: A spot of sufficient size so that bald 
skin will be visible on his head; and one says: A spot that is the 
measure of two hairs. And there is one who removed the opinion 
that it is the measure of two hairs, and inserted an opinion that 
it is the size of a lentil. And your mnemonic to remember the 
different opinions is from a mishna with regard to the halakhot of 
leprosy (Nega’im 6:5): The measure of impurity for a snow-white 
leprous mark [baheret] is a Cilician bean, and the measure of 
impurity for the raw flesh that grows within the baheret is a lentil. 


In a related halakha, the Sages taught: One who removes a scis- 
sorsful [melo pi hazug}' of hair from his head on Shabbat is liable. 
And how much is a scissorsful? Rav Yehuda says: Two hairs. The 
Gemara asks: But isn’t it taught in a baraita: For a bald spot 
the measure is two hairs, from which it may be inferred that the 
measure with regard to labor on Shabbat is different than for a bald 
spot. The Gemara answers: Emend the baraita and say: And like- 
wise with regard to a bald spot the measure is two hairs, indicating 
that the measure for Shabbat and the measure for a bald spot are 
the same. 


HALAKHA 
each finger on a different spot on his head simultaneously, he 
has performed five acts of creating a bald spot; even if he was 


orewarned only once, he is liable to receive five sets of lashes 
(Rambam Sefer HaMadda, Hilkhot Avoda Zara 12:15). 


How much is the measure of a bald spot - ANI? Nyy maa: 
The measure of a bald spot for which one is liable is one the size 
of a Cilician bean that is visible on his head. The halakha is in 
accordance with the opinion of Rabbi Yohanan. Others say that 
he relevant measure is two hairs (Rosh). Yet others maintain 
hat pulling out even a single hair is prohibited (Rambam Sefer 
HaMadda, Hilkhot Avoda Zara 12:15; Shulhan Arukh, Yoreh De‘a 
180:9). 


NOTES 
Who smeared his five fingers, etc. - yniyayx wan J07 
"131: In this scenario he did not perform the transgressions 
sequentially after the forewarning; rather, the forewarning 
applies directly to each bald spot that he created (Riva). 


Depilatory agent — xwa: The Ritva states that apparently, 
with regard to the prohibition against creating bald spots, 
there is no difference whether the hair is removed by hand 
or by means of a depilatory agent. By contrast, with regard 
to the beard, the prohibition is against destruction of the 
hair with a razor, not with a depilatory. 


LANGUAGE 


Depilatory agent [nasha] — W3: The source of this word 
is unclear. Some associate it with the word nasham, found 
in the Mishna (Nega‘im 10:10), meaning a type of medicinal 
balm. 

In modern times, depilatory agents are commonly used. 
Typically, they have a chemical effect that decomposes the 
hair, enabling its easy removal. Certain sulfide salts are also 
used for this purpose; perhaps nasha was based on similar 
substances with the addition of limestone. The application 
of nasha would remove hair for an extended period of time, 
and occasionally was so effective that it prevented regrowth 
completely. 


Cilician bean [geris] — D’13: The Sages interpreted this mea- 
sure as referring to the area of a split Cilician bean, known 
today as the broad bean or fava bean. Beans were often split 
in two along their seams in preparation for cooking. A split 
bean was a convenient measure for a small area, such as 
that of a mark or a stain, since the interior side was smooth 
and could be laid down flat on the skin or a piece of cloth. 
Among contemporary halakhic authorities, the area of a 
broad bean is held to be equal to that of a circle between 
19 and 21 mm in diameter. 


Broad bean on a grid of 5 mm squares 


Scissors [zug] — t: Although usage of this term and the 
words derived from it are quite ancient in Hebrew as well as 
in other Semitic languages, the consensus is that it comes 
from the Greek Evyév, zugon, whose basic meaning is that 
of a brace of cattle, from which it was extended to denote 
any item created by the joining of two components. The 
Sages also employ the term in that sense. In this context, 
the reference is to a cutting implement assembled from 
two components, i.e., Scissors. 
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NOTES 
One who levels the hairline of his temples - mwan 
yy'ty: There is a hairless area behind the ears. One who 
cuts the hair of his head in a manner where a straight 


line is formed with his hairline on the front of his head, 


violates the prohibition: You shall not round (Rivan). Most 
commentaries maintain that the hair that descends on the 
temples is the edge of one’s head. 

The early commentaries disagree with regard to the 
definition of the edge of the head. The Rivan contends that 
it reaches below the ear, to the edge of the jaw, where the 
edge of the beard begins (Shulhan Arukh). Most claim that 
it continues to the top of the cheekbone. Others hold that 
the hair between the cheekbone and the edge of the jaw 
is considered neither the edge of the head nor the edge 
of the beard (see Ritva). 


Both one who rounds the edges of his head and one for 
whom the edges of his head are rounded — ppan TNX 
5377 TNX: Some say that the phrase: “You shall not round 
[lo takkifu]" (Leviticus 19:27) also means: Do not allow one 
to round your head. Therefore, both one who performs 
the rounding itself and one who allows his head to be 
rounded is liable. Others explain that this is derived from 
the fact that the verse is formulated in the plural (Rivan; 
Rabbi Avraham Av Bet Din). 


LANGUAGE 


Sieve [arbeila] - xa: This word means a sifter or sieve. 


It is derived from the root alef, reish, beit, which refers to 
the mixing [/earev] of flour before it is sifted. It is similar to 
the words arbala in Syriac, and JL =, ghirbdl, in Arabic. 
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That is also taught in a baraita: One who removes a scissorsful" 

of hair on Shabbat is liable. And how much is a scissorsful? It is 

two hairs. Rabbi Eliezer says: One hair. And the Rabbis concede 

to Rabbi Eliezer in the case of one who removes white hairs 

from black ones, even if he removes one hair, that he is liable. 
Since his intent was to remove that particular hair, its removal 

constitutes a complete action. The Gemara adds: And for a man, 
that matter is prohibited even during the week," due to the fact 

that it is stated: “Neither shall a man don a woman’s garment” 
(Deuteronomy 22:5). Removal of white hairs for the purposes of 
beautification is characteristic of women, and it is prohibited for a 

man to perform those actions. 


§ The mishna teaches: And one who rounds the edge of his head 
is flogged. The Sages taught: The edge of his head is the extremity 
of his head. And what is the extremity of his head?" This is a 
reference to one who levels the hairline of his temples" to the 
hairline behind his ear and to the hairline of his forehead. There 
is no hair behind the ears or on the forehead. One who removes 
the hair from the temples so that they are like those areas violates 
the prohibition against rounding the edges of his head. 


The tanna taught a baraita before Rav Hisda: Both one who 
rounds the edges of his head and one for whom the edges of his 
head are rounded™ are flogged. Rav Hisda said to him: Is one 
who eats dates that are in a sieve [arbeila]' flogged? By analogy, 
if a person rounded the edges of another’s head, why should the 
person whose head was rounded receive lashes? He performed no 
action. Rav Hisda proceeded to explain to the tanna: In response 
to one who says to you: Who is the tanna of the baraita? Say that 
it is Rabbi Yehuda, who says: In the case of a prohibition that 
does not involve an action, one is flogged for its violation. 


Rava says: This baraita can be explained as referring to one who 
rounds the edges of his head for himself, and he is liable both for 
rounding the edges of his head and for having the edges of his head 
rounded; and everyone agrees that he is flogged because he per- 
formed an action. Rav Ashi says: This baraita can be explained as 
referring to a case where the one for whom the edges of his head 
are being rounded assists the person rounding his head, by repo- 
sitioning his head to facilitate that rounding, and everyone agrees 
that he is flogged. 


HALAKHA 


One who removes a scissorsful — 31177 93 xbn Spin: It is pro- 
hibited to remove one's hairs on Shabbat either by hand or with 
an implement. One who cuts two hairs is liable for performing 
a prohibited labor on Shabbat. If he removes white hairs from 
black ones, he is liable for removing a single hair (Rambam 
Sefer Zemanim, Hilkhot Shabbat 9:9; Shulhan Arukh, Orah Hayyim 
340:1). 


Prohibited even during the week - 1o% bina yay: It is pro- 
hibited for a man to pluck white hairs from among black ones. 
Even if he removed a single white hair from the black ones he 
violates the prohibition of a man wearing a woman's garment. 
The Ra'avad questions why one should be liable to receive lashes 
for doing so, as the Gemara states that it is a mere prohibition, 
as opposed to a prohibition for which one would be liable to 
receive lashes for transgressing it. Furthermore, removing one 
hair does not constitute an adornment of a woman, as it is not 
at all noticeable (Rambam Sefer HaMadda, Hilkhot Avoda Zara 
12:10; Shulhan Arukh, Orah Hayyim 340:1 and Yoreh De‘a 182:6). 


What is the extremity of his head — W87 41D mpy: The edge 
of the head is at the temples, at the level of his hairline at the 
front of his head until below the ear, adjacent to the joint of 
the lower jaw. The Sages did not provide the measure of its 
width. The Rambam cites a tradition that it is no less than four 
hairbreadths, while in the Josefta it is taught that one is flogged 
even for two hairs. The Shulhan Arukh rules that since there is 
uncertainty with regard to this matter, which involves a Torah 
prohibition, one must refrain from shaving any part of the edge 
of his head (Rambam Sefer HaMadda, Hilkhot Avoda Zara 12:1; 
Shulhan Arukh, Yoreh De'a 1811, 10). 


Both one who rounds the edges of his head and one for 
whom the edges of his head are rounded - 1m% ppan TMX 
aan: Anyone who rounds the edges of the head of any male, 
even that of a minor, is liable to receive lashes. One whose head 
is rounded is also liable to receive lashes if he moves his head 
to assist the one cutting his hair, in accordance with Rav Ashi’s 
explanation of the baraita. In any case, even if he offers no assis- 
tance, it is prohibited for one to have his head rounded, even 
by a gentile (Rambam Sefer HaMadda, Hilkhot Avoda Zara 12:1; 
Shulhan Arukh, Yoreh De‘a 181:4). 
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§ The mishna teaches: And one who mars the edge of his beard 
is flogged. The Sages taught: The edge of his beard is the extremity 
of his beard. And what is the extremity of his beard? It is the stalk 
of his beard, i.e., the five edges of the beard enumerated in the 
mishna where hair collects in one spot, like grain on stalks. 


§ The mishna teaches: And one who cuts one incision in a display 
of mourning over the dead is flogged. The Sages taught a halakhic 
midrash on the verse: “And an incision for the soul you shall not 
place in your flesh” (Leviticus 19:28). Had the verse stated only: 
“And an incision,’ one might have thought that this prohibition 
applies to any incision cut in sorrow, even if he cut an incision in 
sorrow over his house that collapsed," or over his ship that sunk 
at sea. Therefore, the verse states: “For the soul,” from which it is 
derived that he is liable for an incision in mourning only for the 
dead alone. And from where is it derived that one who cuts five 
incisions in mourning over one dead person is liable for each and 
every incision? The verse states: “And an incision” to render him 
liable for each and every incision." 


Rabbi Yosei says: From where is it derived concerning one who 
cuts one incision in mourning over five dead people, that he is 
liable for each and every person for whom he cut that incision? 
The verse states: “For the soul,” to render him liable for each and 
every dead person. 


The Gemara asks: But didn’t you already derive from the term “for 
the soul” an exemption for one who cut an incision in sorrow over 
his house that collapsed, or over his ship that sunk at sea? 


The Gemara answers: Rabbi Yosei derives that halakha from a dif- 
ferent source, as Rabbi Yosei holds that an incision over the dead 

and a laceration over the dead are one transgression, and it is 

written there, with regard to laceration: “You shall neither lacerate 

yourselves, nor place a bald spot between your eyes for the dead” 
(Deuteronomy 14:1), indicating that one is liable for cutting oneself 
in mourning only over a dead person. Therefore he can derive from 

the term “for the soul” that one is liable for each and every soul 

over whom he cut the incision. 


On a related note, the Gemara cites that which Shmuel says: One 
who cuts [mesaret] his flesh with a utensil in mourning over the 
dead is liable. The Gemara raises an objection from a baraita: An 
incision [serita] anda laceration are one transgression, as they are 
both performed over the dead; but the difference is that an incision 
is cut by hand, i.e., with one’s fingernails, while a laceration is cut 
with a utensil. Apparently, cutting an incision is not accomplished 
with a utensil. The Gemara answers: Shmuel stated his opinion in 
accordance with the opinion of Rabbi Yosei, who holds that an 
incision and a laceration are synonymous in every sense. 


The Gemara relates: A tanna taught a baraita before Rabbi 
Yohanan: One who cuts an incision over a dead person, whether 
he did so by hand or with a utensil, is liable. Concerning one who 
cuts an incision for idolatry," if he does so by hand, he is liable, 
but if he does so with a utensil, he is exempt. Rabbi Yohanan was 
puzzled by this baraita: But isn’t the reverse written with regard to 
the priests of Baal: “And they lacerated themselves in accordance 
with their custom, with swords and lances” (1 Kings 18:28), indi- 
cating that customarily laceration is with a utensil? Rabbi Yohanan 
instructed the tanna: Rather, emend the baraita and say: Concern- 
ing one who cuts an incision for idolatry, if he does so by hand, he 
is exempt; but if he does so with a utensil, he is liable. 


HALAKHA 

Over his house that collapsed, etc. - bow ima by 
"131: One who cuts an incision in his flesh is liable only 
if he did so over the dead or for idol worship. One 
violates the prohibition whether or not the incision 
was cut in the presence of the corpse. This prohibition 
does not apply to incisions motivated by any other 
type of grief. The Bah writes that even in that case it 
is prohibited (Rambam Sefer HaMadda, Hilkhot Avoda 
Zara 12:12; Shulhan Arukh, Yoreh De‘a180:5-6, and in the 
comment of Rema). 


NOTES 

And an incision, to render him liable for each and 
every incision - Aya mew dp by amb vwy: The 
verse could have been formulated: And you shall not 
cut for a soul, omitting the term incision. Alternatively, 
his liability for each and every incision is derived from 
the prefix “and” in the term “and an incision” (see Rivan 
and Rabbeinu Yehonatan of Lunel). 


HALAKHA 

Over a dead person...for idolatry — may by. maby 
TY: One who cuts an incision in his flesh over the dead 
is liable to receive lashes, whether he does so by hand 
or with a utensil. One who cuts an incision for the 
sake of idolatry is liable only if he does so by means 
of a utensil, in accordance with the opinion of Rabbi 
Yohanan (Rambam Sefer HaMadda, Hilkhot Avoda Zara 
12:13; Shulhan Arukh, Yoreh De'a 180:5). 


XD 1/3919: MAKKOT: PEREK III: 21A 133 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BACKGROUND 
Parts of the head - Kw 715: Most commentaries 
explain that these are the places where the cheek- 
bones connect to the skull, approximately at the line 
between the eyes and the upper part of the ears. When 
the hair on the edge of the head is cut above that line, 
the result is hair in a straight line from the forehead to 
the nape, as depicted in the image. 


Parts of 


Parts of the head 


Parts of the beard — X31 9715: In the opinion of most 
commentaries, the first edges of the beard are located 
onthe bone that protrudes opposite the middle of the 
ear, while the second edges are beneath the ear, where 
the lower jaw bends from the vertical line in the direc- 
tion of the chin. The fifth edge is the chin itself, which 
is a straight line. The hair that grows in any of the areas 
between the edges is the beard. 


Edges of 
thé Beard 


Delineation of the beard 
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§ The mishna teaches: And for rounding the edges of his head, one 
is liable to receive two sets of lashes, one from here, the hair adjacent 
to one ear, and one from there, the hair adjacent to the other ear. The 
Gemara relates that when he taught this mishna, Rav Sheshet would 
gesture toward his temple, which is the point between the two 
parts of the head,’ the front and back. Similarly, with regard to the 
halakha in the mishna: For marring the edges of his beard there are 
two edges from here, and two from there, and one from below, 


Rav Sheshet would gesture toward the point between the parts of 
the beard.® 


§ The mishna teaches that Rabbi Eliezer says: If he removed the 
hair on all the edges of his beard in one action, he is liable to receive 
only one set of lashes. The Gemara clarifies: He maintains that the 
prohibition of marring the edges of the beard is a single prohibition, 
and therefore, one is not liable for marring each edge. 


The mishna teaches: And one is liable for marring the edges of his 
beard only if he removes the hair with a razor. The Sages taught a 
halakhic midrash: The verse states: “And the edge of their beard 
they may not shave” (Leviticus 21:5). One might have thought that 
for any manner of shaving, even if he shaved the beard with scissors, 
he would be liable; therefore, the verse states: “You may not mar 
the edge of your beard” (Leviticus 19:27), indicating that one is liable 
only for shaving that destroys the hair from the root, which is not 
the case with scissors. If the verse had stated only: “You may not 
mar,’ one might have thought that even if he removed the hair with 
tweezers or with a plane he would be liable to receive lashes, as 
they destroy the hair from its roots; therefore, the verse states: 

“They may not shave,” indicating that only hair removal by means of 
shaving is prohibited, and that is not accomplished with a tweezers 
and a plane. 


How so? Based on these two verses, for what form of hair removal 
is one liable? One is liable only for shaving that involves marring." 
You must say that this is shaving with a razor. 


The mishna teaches that Rabbi Eliezer says: Even if he removed the 
hair with tweezers or with a plane, he would be liable to receive 
lashes. The Gemara objects: Whichever way you look at it, it is 
difficult. If he derives the halakha by means of a verbal analogy 
that he received from his teachers between the halakhot of shaving 
written with regard to priests (Leviticus 21:5) and the halakhot of 
marring written with regard to non-priests (Leviticus 19:27), let 
Rabbi Eliezer require shaving with a razor in order to render him 
liable, as did the Rabbis. Ifhe does not derive the halakha by means 
of a verbal analogy, he should also not exempt one who removes 
the hair with scissors, as that should be included in the category of 
shaving. 


The Gemara answers: Actually, he derives the halakha by means of 
a verbal analogy, and he holds that these too, the tweezers and the 
plane, accomplish shaving." His dispute with the Rabbis does not 
relate to the derivation of the halakha; rather it is a dispute with 
regard to the definition of shaving. 


NOTES 


Shaving that involves marring - Annwa ja wow mys: In other 
words, the liability is contingent upon shaving in the manner in 
which people typically shave, and it involves marring, meaning 
that he shaves the hair to its roots. Consequently, although one 
who shaves with scissors has shaved, this does not involve marring, 
as the lower blade of the scissors prevents the hair from being cut 
to its roots. Therefore, some say that one must make certain not to 
move the lower blade when cutting with scissors, as that would be 


tantamount to shaving with a razor. In contrast, although tweezers 
completely uproot the hair and planes also destroy the hair like 
razors, it is not the typical manner of shaving (Rivan). 


These too accomplish shaving — "tay mb "2237: The Rivan 
explains: Rabbi Eliezer holds that shaving with tweezers or with 
a plane is considered a typical manner of shaving, and therefore 
one is liable. 
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MI S H N A One who imprints a tattoo, by inserting 


a dye into recesses carved in the skin, is 
also liable to receive lashes. If one imprinted on the skin with a 
dye but did not carve the skin," or if one carved the skin but did 
not imprint the tattoo by adding a dye, he is not liable; he is not 
liable until he imprints and carves the skin, with ink, or with 
kohl [kehol],' or with any substance that marks. Rabbi Shimon 
ben Yehuda says in the name of Rabbi Shimon: He is liable 
only if he writes the name there, as it is stated: “And a tattoo 
inscription you shall not place upon you, I am the Lord” 
(Leviticus 19:28). 


G E M A RA Rav Aha, son of Rava, said to Rav Ashi: 


Is Rabbi Shimon saying that one is liable 
only if he actually inscribes the words “I am the Lord” in his 
skin? Rav Ashi said to him: No, he is saying as bar Kappara 
teaches: One is liable only if he inscribes a name of an object 
of idol worship, as it is stated: “And a tattoo inscription you 
shall not place upon you, Iam the Lord,” which means: Do not 
place an idolatrous name on your skin, as I am the Lord, and no 
one else. 


Rav Malkiyya says that Rav Adda bar Ahava says: It is prohib- 
ited for a person to place burnt ashes on his wound to promote 

healing, because it looks like a tattoo. Since few statements were 

attributed to Rav Malkiyya, and there was another Sage named 

Rav Malkiyyu who also cited statements in the name of Rav Adda 

bar Ahava, the Gemara provides a mnemonic for these halakhot. 
Rav Nahman, son of Rav Ika, says: The halakhot of skewer, 
maidservants, and follicles’ were stated by Rav Malkiyyu. The 

halakhot of forelock, burnt ashes, and cheese were stated by 
Rav Malkiyya. 


Rav Pappa says: The distinction is a different one. Those state- 
ments that relate to a mishna or a baraita were stated by Rav 
Malkiyya. Independent halakhot were taught by Rav Malkiyyu. 
And your mnemonic, to remember that distinction, is: The 
Mishna is queen [malketa], indicating the connection between 
Rav Malkiyya and the Mishna. The Gemara asks: What is the 
practical difference between the criteria of Rav Nahman and 
Rav Pappa in this regard? The Gemara answers: The practical 
difference between them is with regard to the halakha of maid- 
servants, which appears in a mishna. According to Rav Pappa, 
this halakha was stated by Rav Malkiyya, not Rav Malkiyyu. 


The Gemara addresses the matter of placing burnt ashes on a 
wound. The Gemara relates: Rav Beivai bar Abaye was fastidi- 
ous and did not place ashes even on the wound of bloodletting 

[arivda dekhusilta],' as that too appears like a tattoo. Rav Ashi 

says: Any place where there is a wound, his wound proves 

about itself" that the person's intent when he covers it with ashes 

is to promote healing, and it is not a tattoo. 


NOTES 


Skewer, maidservants, and follicles - niay ninaw Taw: The 
term: Skewer, is referring to a halakha on Festivals, that one may 
not move a skewer on which meat was roasted; rather, he must 
allow it to fall in its place (Beitza 28b). The term: Maidservants, 
is referring to the halakhot of a marriage contract. The ruling 


The term: Forelock, is referring to the halakhot of idol worship, 
as idolaters would grow forelocks in deference to their idol. It is 
taught in a baraita that a Jew who cuts the hair of a gentile must 
distance his hand from the forelock. The Gemara states that the 
barber must avoid cutting hair within three fingerbreadths of 


is in accordance wi 
that even if a wife 


including one hundred maidservants, she may not remain idle. 


She is required to 
term: Follicles, is re 
that render a girl a 


h the opinion in the mishna (Ketubot 59b) 
brought into the marriage a large dowry 


perform at least some minimal labor. The 
erring to two pubic hairs, signs of puberty 
young woman, and that even two follicles 


without hairs suffice (Nidda 52a). All these halakhot were stated 


by Rav Malkiyyu, ci 


ing Rav Ada. 


the forelock (Avoda Zara 29a). The term: Burnt ashes, is refer- 


ring to discussion in 


he Gemara here with regard to tattoos 


that does not address a halakha in the mishna but stands as 


an independent hala 


kha. The term: Cheese, is referring to a 


halakha proscribing the consumption of cheese produced by 


gentiles (Avoda Zara 2 
(Avoda Zara 35b). 


9b), as they smooth it with forbidden fat 


HALAKHA 


If one imprinted on the skin with a dye but did not carve 
the skin, etc. -^39 pyp x) nz: One who tattoos his flesh 
is liable to receive lashes. A tattoo involves carving the skin 
and filling it with pigmentation. One is liable if he reverses 
the order and places the color and then carves the skin 
(Shakh, citing Bah). If one carved the skin but did not fill it 
with pigmentation, or imprinted the skin without carving 
it, he is exempt. This prohibition applies to both men and 
women, and with regard to a tattoo on any part of the body 
(Rambam Sefer HaMadda, Hilkhot Avoda Zara 12:11; Shulhan 
Arukh, Yoreh Dea 180:1). 


His wound proves about itself — voy main inp: It is per- 
mitted to place ashes and all similar substances on a wound 
for the purpose of healing, as his wound proves about itself 
that the person's intent is to promote healing and that it is 
not a tattoo, in accordance with the opinion of Rav Ashi 
(Shulhan Arukh, Yoreh De‘a 180:3). 


LANGUAGE 
Kohl [keho/] — bina: This paint is a black-blue dye extracted 
in ancient times from the mineral stibnite (Sb.S;). The stib- 
nite crystals would typically be ground and used by women 
to paint around their eyes, enhancing them and making 
them appear larger. 


Stibnite 


Wound of bloodletting [rivda dekhusilta] - *127 
xno: The word rivda resembles the Arabic word for 
stabbing. Kusilta is the Aramaic word for bloodletting. 
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M I S H N A A nazirite® who was drinking" wine all 


day is liable to receive only one set of 
lashes. If onlookers said to him: Do not drink, do not drink, 
forewarning him several times, and he drinks after each fore- 
warning, he is liable to receive lashes for each and every drink. 
If the nazirite was rendering himself impure through exposure 
to corpses" all day, he is liable to receive only one set of lashes. 
If they said to him: Do not render yourself impure," do not 
render yourself impure, and he renders himself impure after 
each forewarning, he is liable for each and every incident. If 
the nazirite was shaving his hair all day," he is liable to receive 
only one set of lashes. If they said to him: Do not shave, do 
not shave, and after each forewarning he shaves, he is liable 
for each and every time he shaves. 


If a person was wearing a garment consisting of diverse kinds? 
of wool and linen all day, he is liable to receive only one set of 
lashes. If they said to him: Do not wear it, do not wear it, and 
he removes it and dons it after each forewarning, he is liable 


nme) nox dp by an - way 


for each and every time that he dons the garment. 


BACKGROUND 


Nazirite — "ta: The nazirite vow confers a unique status upon 
a person, as detailed in the Torah (Numbers 6:1-21) and in 
ractate Nazir. A nazirite must refrain from eating or drinking 
any product of the vine. He must avoid becoming ritually 
impure with impurity imparted by a corpse and must refrain 
from cutting his hair. A nazirite who violates any of these 
prohibitions is liable to receive lashes. While one may vow 
o be a nazirite for any period of time that he chooses, the 
minimum term of naziriteship is thirty days. One who does 
not specify the duration of his naziriteship becomes a nazirite 
or thirty days. 


A nazirite who was drinking, etc. — ^9) apit MAW m: 

n the case of a nazirite who was drinking wine all day, even 
if he drank several quarter-/og, if he was forewarned only once, 
he is liable to receive only one set of lashes. If he received a 
forewarning for each quarter-/og, he is liable to receive lashes 
for each quarter-log that he drank (Rambam Sefer Hafla‘a, 
Hilkhot Nezirut 5:10). 


f he was rendering himself impure through exposure to 
corpses — ond Kaw mm: A nazirite or a priest who renders 
himself impure several times through exposure to corpses 
is liable to receive lashes for each forewarning that he receives, 
although he is liable for committing a transgression vis-a- 
vis Heaven even without forewarning. This is the ruling if 
he renders himself impure, severs contact with the corpse, 
and then reestablishes contact with the corpse. If he comes 
into contact with a second corpse while still in contact with 
the first he is liable to receive only one set of lashes, even 


Do not render yourself impure, etc. — 3) KAVA bw: As 
explained in tractate Nazir (42b), this applies only to one 
who severed contact with the corpse and then again rees- 
tablished contact with it. It does not apply to a case where 


HALAKHA 


NOTES 


Diverse kinds — ods: This term refers to different types of 
forbidden mixtures: Mixtures of wool and linen in a garment, 
crossbreeding of livestock, sowing food crops in a vineyard, 
and sowing diverse kinds of seeds. The mishna is discuss- 
ing the prohibition of donning a mixture of wool and linen 
(Deuteronomy 22:11). 


if he is forewarned before coming into contact with the 
second corpse. The Ra’avad maintains that even if he is no 
longer in contact with a corpse, as long as he remains impure 
with impurity imparted by a corpse, he is not liable to receive 
lashes for coming in contact with a corpse. In that case he 
is flogged only if he enters a tent over a corpse. In that case 
he would receive two sets of lashes, even if he comes 
into contact with one corpse and enters a tent over another 
corpse simultaneously. That ruling is based on his under- 
standing of the Gemara’s conclusion on Nazir 42b (Rambam 
Sefer Hafla‘a, Hilkhot Nezirut 5:15-16 and Sefer Shofetim, Hilkhot 
Evel 3:4). 


If he was shaving all day - o17 bs nana mp: A nazirite who 
shaved his entire head is flogged with only one set of lashes. 
If he was forewarned before shaving each and every hair, he 
is liable to receive lashes for each and every hair (Rambam 
Sefer Hafla‘a, Hilkhot Nezirut 5:13). 


one came into contact with an additional corpse while he 
was still in contact with the first one, as impurity through 
contact with two corpses is no greater than impurity through 
contact with one. 
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Apropos the case where one receives several sets of lashes for perform- 
ing a single action, the mishna continues: There is one who plows a 
single furrow and is liable to receive lashes for violating eight prohibi- 
tions. How so? For plowing with an ox and a donkey, in violation of 
the prohibition: “You shall not plow with an ox and a donkey together” 
(Deuteronomy 22:10); and they are consecrated," and therefore he is 


guilty of misuse of consecrated property; and he is plowing diverse 
kinds in a vineyard;" and it is during the Sabbatical Year, when it is 
prohibited to work the land; and it is on a Festival, when plowing is a 
prohibited labor; and he is both a priest and a nazirite and is perform- 
ing the plowing in a place of impurity imparted by a corpse, which is 
prohibited for both a priest (see Leviticus 21:1) and a nazirite (see 


Numbers 6:6). 
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Hananya ben Hakhinai says: If he was wearing a garment consisting 
of diverse kinds of wool and linen while plowing he is also flogged 
for violating that prohibition. The Sages said to him: That is not a 
prohibition in the same category as the others, as it is not connected 


to the act of plowing. Hananya ben Hakhinai said to them: According 
to that criterion, the fact that he is a nazirite is also" not in the same 
category, as a nazirite and a priest are not flogged for plowing; rather, 
they are flogged for contracting impurity imparted by a corpse. 


SDP 137 WK PATTY A 
hax ix wan wath wah owi 
athw DRAK D ma wrin D 
DINDIN ITTA KIN SD IT 
x IN ÍK WHE I7 PIN) 
- WiN) viwa? “a why TY 

2 


G E M ARA Rav Beivai says that Rabbi Yosei says that 


when the mishna teaches with regard to wear- 


ing a garment of diverse kinds of wool and linen: And he removes it 
and dons it after each forewarning, does it mean that one is liable for 
each forewarning only if he actually removes and dons it, or perhaps 
one is liable even if he inserts and removes his arm" from the sleeve 
ofhis garment [unkali];' perhaps this is also considered removing and 
donning the garment? The Gemara relates: Rav Aha, son of Rav Ika, 
gestured: One is liable only for actually inserting his body in the gar- 


ment entirely and then removing it. Rav Ashi says: The reference in 
the mishna is not to actually removing and donning the garment; rather, 
even if he only waited an interval equivalent to the period required 
to remove and to don the garment, he is liable to receive lashes for 
each and every forewarning. 


And they are consecrated — pty jm: In the case of an ox, the 
source for the prohibition is the verse: “You shall not perform labor 
with the firstborn of your ox” (Deuteronomy 19:20), from which 
the Sages derived that labor with other animals consecrated to be 
sacrificed on the altar is also prohibited. With regard to a donkey, 
Rashi in tractate Pesahim (47a) and Rambam’s Commentary on the 
Mishna explain that the reference is to a donkey consecrated for 
the Temple maintenance. The person plowing is guilty of inten- 
tionally misusing consecrated property, the halakha of which 
is derived by means of a verbal analogy from standard misuse 
of consecrated property, which is done unwittingly. The Rivan 
explains that the reference is to a firstborn donkey, in accordance 
with the opinion of Rabbi Yehuda, who holds that it is consecrated 
and may not be employed for the performance of labor. The Rivan 
states that alternatively, the mishna can be explained as referring 
to the firstborn of a kosher animal, e.g., a lamb. Although the 
mishna says: With an ox and a donkey, and not: With an ox and 
a lamb, this can be explained because the former is a common 
expression, based on a verse, even though the same prohibition 
applies to one who plows with any two species. Josafot explain 
that the mishna is not referring to a consecrated donkey; rather, 
the donkey is non-sacred, and there is no prohibition with regard 
to the donkey itself. 


NOTES 


Diverse kinds in a vineyard - 5132 Dyha: Tosafot explain that 
the fact that the mishna states: Diverse kinds in a vineyard, rather 
than the more general diverse kinds of seeds, indicates that this 
is referring to one who had sowed wheat, barley, and grapes 
together, and he is therefore liable for both diverse kinds of seeds 
and for diverse kinds in a vineyard. This is in accordance with the 
opinion of Tosafot that there are only two prohibitions with regard 
to the ox and the donkey. 

According to Rashi and the Rivan, the eight prohibitions 
are: (1) Plowing with the diverse kinds of an ox and a donkey; 
(2) performing labor with a firstborn ox; (3) performing labor 
with a firstborn donkey or lamb; (4) diverse kinds in a vineyard; 
(5) plowing during the Sabbatical Year; (6) plowing on a Festival; 
(7) a priest in a cemetery; (8) a nazirite in a cemetery. Tosafot 
attribute two prohibitions to sowing diverse kinds in a vineyard, 
and they omit the prohibition of labor with a firstborn donkey. 


A nazirite is also, etc. — 3) m37 9X: This actually means: The 
fact that he is a nazirite and a priest is also not in the same cat- 
egory, but Hananya ben Hakhinai did not consider it necessary 
to elaborate (Rivan). 


HALAKHA 


Even if he inserts and removes his arm — 5°31 ox 
x01: One who was wearing a garment of diverse 
kinds of wool and linen all day is liable to receive only 
one set of lashes. If he took his head out of the garment 
and replaced it, and did so repeatedly, he is liable to 
receive lashes for each time that he did so, even though 
he did not remove the garment completely (Mahari 
Kurkus). This applies if he received only one forewarning 
during the day. But if he was forewarned repeatedly 
and continued wearing the garment long enough for 
him to remove it and don it, he is liable for each and 
every period that followed a forewarning, even if he 
did not actually remove the garment, in accordance 
with the opinion of Rav Ashi (Rambam Sefer Zera‘im, 
Hilkhot Kilayim 10:30). 


LANGUAGE 
Garment [unkali] - Opa: Apparently from the Greek 
avaxwnos, anakolos, which means short or truncated. 
Specifically, it is referring to a short undergarment that 
reaches the knees. 
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HALAKHA 

One who covers the seeds of diverse kinds with dirt - 
Dy maim: One who sows diverse kinds of seeds 
together i in Eretz Yisrael is liable to receive lashes. This 
prohibition applies not only to one who sows the seeds, 
but also to one who covers the seeds with earth or 
weeds the area surrounding those seeds; he too is flogged 
(Rambam Sefer Zera‘im, Hilkhot Kilayim 1:1; Shulhan Arukh, 
Yoreh De'a 296:1). 


One who maintains — 0»: It is prohibited to main- 
tain diverse kinds of seeds in one’s field. One must uproot 
them. But if he maintained them, he is not liable to receive 
lashes, as the halakha is in accordance with the opinion 
of the Rabbis in their dispute with Rabbi Akiva. The Rab- 
bis concede that it is prohibited to maintain the seeds; 
their disagreement is merely with regard to liability to 
receive lashes (Rambam Sefer Zera‘im, Hilkhot Kilayim 1:3, 
and see Mahari Kurkus and Kesef Mishne there; Shulhan 
Arukh, Yoreh De‘a 297:2). 


Division of labors on a Festival — sib oa niox pion: 
One who performs several primary categories of labor on 
a Festival after receiving a single forewarning is liable to 
receive only one set of lashes, as there is no division of 
labors on a Festival, in accordance with the statement 
of Rava (Rambam Sefer Zemanim, Hilkhot Yom Tov 1:3). 


BACKGROUND 


Earthenware shard [haspa] and a gem — &1)23719) KSDM: 
This parable of the shard and the gem can be understood 
simply as referring to a worthless cover and its valuable 
contents. Some explain that the earthenware shard in 
this context is a reference to an oyster with a pearl, as the 
term haspa in Aramaic can also mean oyster. If one fails to 
discern the plain oyster, which resembles an earthenware 
shard, it is impossible to discover the pearl. 


Both sides of an oyster shell, with pearl 


NOTES 
The prohibition of sowing on a Festival — ip ova yyt: 
Once the Gemara established that the case of plowing 
diverse kinds involves covering seeds, which is a form of 
sowing, in addition to being liable for plowing on a Festival 
he is also liable for performing the labor of sowing. 


LANGUAGE 
That [ada] - x1: Its meaning is similar to the Aramaic 
hada, meaning: “That. The variation stems from the con- 
fusion between the guttural letters both in Babylonia, 
influenced by the local language, and in Eretz Yisrael, influ- 
enced by the Greek. The term ada is commonly employed 
in the Jerusalem Talmud. 
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§ The mishna teaches: There is one who plows a single furrow 
and is liable to receive lashes for violating eight prohibitions. 
Rabbi Yannai says that when the Sages sat in a group, their 
opinions were counted and they concluded: One who covers 
seeds of diverse kinds with dirt" is flogged for sowing diverse 
kinds. Rabbi Yohanan said to them: Isn’t this the halakha in our 
mishna: There is one who plows a single furrow and is liable 
to receive lashes for violating eight prohibitions, including: For 
plowing with an oxand a donkey, and they are consecrated, and 
he is plowing diverse kinds in a vineyard. With regard to this 
person who plows who is liable to receive lashes due to violating 
the prohibition of diverse kinds, how can you find these circum- 
stances? Plowing a field is unrelated to sowing diverse kinds. Is it 
not a case where one covers the seeds with dirt in the course of 
his plowing as he proceeds, indicating that one who covers the 
seeds of diverse kinds is flogged? 


Rabbi Yannai said to him: You are correct; but if I had not lifted 

the earthenware shard for you, would you have found the gem? 

beneath it? It was only after I told you the halakha that you suc- 
ceeded in finding a source in the mishna. Later, Reish Lakish said 

to Rabbi Yohanan: If it was not for the fact that a great man, 
Rabbi Yannai, praised your statement, I would say that there is 

no proof from the mishna, as it is possible to say: Whose opinion 

is expressed in the mishna? It is that of Rabbi Akiva, who says: 
One who maintains" diverse kinds by performing actions essential 

for their existence is flogged. Therefore, one who plows and covers 

seeds of diverse kinds is liable to receive lashes, as he facilitates the 

existence of the diverse kinds, not because in covering the seeds it 
is as though he sowed them. 


The Gemara asks: What is the aforementioned statement of Rabbi 
Akiva? It is as it is taught in a baraita: One who weeds and one 
who covers the seeds of diverse kinds with dirt is flogged, as 
he performed an action that promotes the growth of the diverse 
kinds, which is tantamount to sowing. Rabbi Akiva says: Even 
one who maintains diverse kinds violates the prohibition. 


The Gemara asks: What is the reason for the opinion of Rabbi 
Akiva? As it is taught in a baraita that it is written: “Your field you 
shall not sow with diverse kinds” (Leviticus 19:19), Ihave derived 
only that sowing diverse kinds is prohibited. From where do I 
derive that maintaining diverse kinds, which does not involve any 
positive action, is also prohibited? It is as the verse states: “Your 
animals you shall not breed with different species [kilayim]; 
your field you shall not sow with diverse kinds [kilayim]” (Levi- 
ticus 19:19), which is interpreted as though it is written: Diverse 
kinds [kilayim] in your field you shall not sow, indicating that one 
may not allow diverse kinds to remain in his field. 


Ulla said to Rav Nahman: And let him be flogged also for 
violating the prohibition of sowing on a Festival.” Rav Nahman 
said to him: Indeed, lashes for that prohibition could have been 
included in the mishna. The tanna taught certain prohibitions 
and omitted other prohibitions. 


Ulla said to him: The tanna taught and specifically enumerated 

eight sets of lashes, and you say that he taught some and omitted 

some? Rava says: The reason that sowing on a Festival was omitted 

is that there is a division of labors on Shabbat, but there is no 

division of labors on a Festival." On Shabbat, one who unwit- 
tingly performs several prohibited labors during one lapse of 
awareness is liable to bring one sin-offering for each labor that he 

performed. Ona Festival, if one performs several prohibited labors, 
he is liable to receive only one set of lashes, as there is one prohibi- 
tion against performing labor on a Festival. Since the mishna listed 

plowing on the Festival, it does not also list sowing on the Festival. 
Ulla said to him: That [ada]' is so. 
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Abaye raised an objection to the opinion of Rava: And is there no 
division of labors on a Festival? But didn’t we learn in a baraita: 
One who cooks a sciatic nerve in milk on a Festival and eats it is 
flogged with five sets of lashes. How so? He is flogged for violating 
the prohibition of eating a sciatic nerve (see Genesis 32:33); and 
he is flogged for violating the prohibition of cooking on a Festival 
not for the purpose of the Festival, as he is prohibited from eating 
it; and he is flogged for violating the prohibition of cooking a sci- 
atic nerve, which is meat, in milk; and he is flogged for violating 
the prohibition of eating meat cooked in milk; and he is flogged 


for violating the prohibition of kindling a fire on a Festival. And if 
it is so, that there is no division of labors on a Festival, he is not 
liable for violating the prohibition of kindling a fire, as he is already 
liable for violating the prohibition of cooking the sciatic nerve on 
a Festival. Rava said: Remove kindling from the list of five prohibi- 
tions for which he is flogged, as he is not liable for violating that 
prohibition, and insert the prohibition of eating the sciatic nerve 
of an unslaughtered animal carcass. 


The Gemara asks: But didn’t Rabbi Hiyya teach a baraita that 

summarizes the prohibitions listed in this mishna: One is flogged 

with two sets of lashes for his eating and three sets of lashes for 

his cooking? And if it is so, that the prohibition of kindling a fire 

is replaced with the prohibition of eating the sciatic nerve of an 

unslaughtered animal carcass, he is liable to receive three sets of 
lashes for his eating; for eating a sciatic nerve, for eating meat 

cooked in milk, and for eating an unslaughtered animal carcass. 
Rather, say: Remove kindling from the list of prohibitions, and 

insert the prohibition of using wood of a tree worshipped as part 

of idolatrous rites [ashera], whose prohibition is derived from 

here: “And nothing of the dedicated item shall cleave to your hand” 
(Deuteronomy 13:18), indicating that it is forbidden to derive benefit 

from accouterments of idol worship. 


Rav Aha, son of Rava, said to Rav Ashi: If the reference is to the 
wood of an ashera, let him also be flogged for violating the prohibi- 
tion: “You shall not bring an abomination into your house” (Deu- 
teronomy 7:26), in addition to the other prohibitions enumerated. 
Rather, say: What are we dealing with here? We are dealing with 
a case where one cooked the sciatic nerve with wood consecrated 
for use in the Temple," whose warning, the source ofits prohibition, 
is from here: “And their asherim you shall burn in fire...you 
shall not do so to the Lord your God” (Deuteronomy 12:3-4), 
indicating that one who destroys a consecrated item violates a 
prohibition. 


§ The Gemara provides a mnemonic: Shin, nun, beit, alef, yod; 
shin, nun, zayin; representing the amora’im who suggest additions 
to the eight prohibitions violated by the person in the mishna who 
plows the field with diverse kinds: Hoshaya; Hananya; Abbahu; 
Abaye; Ashi; Ravina; Zeira. 


Rav Hoshaya objects to this: And let the tanna also enumerate in 
his list the prohibition of sowing in a forceful stream," the land 
where a heifer’s neck is broken by the Elders of the city closest to 
the corpse of a murder victim whose murderer is unknown, and its 
prohibition is from here: “And the Elders of that city shall bring 
the heifer down to a forceful stream, which will be neither plowed 
nor sown” (Deuteronomy 21:4). The verse is written in the future 
tense as a prohibition for the future: It is prohibited to work the land 
there after the heifer’s neck is broken. 


HALAKHA 


Where one cooked with wood consecrated for the 
Temple - wapn xv. bwaw: One who burns conse- 
crated wood to destroy it is liable to receive lashes, as 
it is written: “And their asherim you shall burn in fire... 
you shall not do so to the Lord your God” (Rambam Sefer 
HaMadda, Hilkhot Yesodei HaTorah 6:7). 


Sowing in a forceful stream — wy baa yi: It is pro- 
hibited to plow or sow the land next to the stream where 
the heifer’s neck was broken, in accordance with the 
verse “which will be neither plowed nor sown.’ Anyone 
who works the land, e.g., by plowing, digging, sowing, 
or planting, is liable to receive lashes. It is permitted to 
comb flax or remove stones from the flax there, as that is 
tantamount to weaving or sewing a garment, and is not 
performed on the ground itself (Rambam Sefer Nezikin, 
Hilkhot Rotze‘ah UShmirat HaNefesh 10:9). 
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NOTES 

One who severs his snow-white leprous mark — ys ip 
ingga ny: The Ritva explains that this is a case where one 
severs the mark with his plow as he plows the furrow, as 
were he to sever it in a separate action, one could reject 
this challenge by saying: That is not a prohibition of the 
same category as the others. All the other prohibitions 
raised by the Gemara are also performed in the course 
of plowing. 
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Rav Hananya objects to this: And let the tanna also enumerate 
one who erases the name of God" in the course of his walking 
and plowing, and its prohibition is from here: “And you shall 
destroy their names ...you shall not do so to the Lord your 
God” (Deuteronomy 12:3-4). 


Rabbi Abbahu objects to this: And let the tanna also enumerate 
one who severs his snow-white leprous mark" in the course 
of his plowing, and its prohibition is from here: “Take heed 
of the plague of leprosy” (Deuteronomy 24:8), indicating the 
prohibition against severing the mark. 


Abaye objects to this: And let the tanna also enumerate one 
who loosens the breastplate" from upon the ephod in the course 
of plowing, or one who removes the staves of the Ark" of the 
Covenant. And its prohibition is from here: “The staves shall 
be in the rings of the Ark; they shall not be removed from it” 
(Exodus 25:15), while the relevant verse with regard to the breast- 
plate is: “And the breastplate shall not be loosened from the 
ephod” (Exodus 28:28). 


Rav Ashi objects to this: And let the tanna also enumerate one 
who plows with a plow crafted from the wood of an ashera," and 
its prohibition is from here: “And there shall cleave nothing 
of the dedicated item to your hand” (Deuteronomy 13:18). 


Ravina objects to this: And let the tanna also enumerate one 
who chops down beautiful fruit trees" in the course of plowing, 
and its prohibition is from here: “For you may eat of it, and 
you shall not chop it down” (Deuteronomy 13:18). 


Rabbi Zeira said to Rabbi Mani: And let the tanna also enumer- 
ate a case where one says: On my oath I will not plow on the 

Festival, and then proceeds to violate his oath. Rabbi Mani 

said: There, the oath does not take effect, as he is already under 
oath from Mount Sinai not to plow on a Festival, and an oath 

does not take effect when another oath is already in effect. Rabbi 

Zeira said to him: The oath can take effect in a case where one 

says: On my oath I will not plow whether during the week or 
on a Festival, as in that case, since the oath takes effect in his 

regard during the week, it takes effect in his regard on a Festival 

as well. Rabbi Mani replied: The mishna did not include that 

prohibition because the tanna is not teaching a matter that is in 

the category of those matters subject to dissolution by means of 
posing a request to a Torah scholar. As oaths fall into that category, 
this case is not enumerated in the mishna. 


HALAKHA 
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One who erases the name of God — oW7 ny prian: Whoever 
erases or destroys one of the seven sacred names of God, is 
liable to receive lashes, as it is written with regard to idolatry: 
“And their asherim you shall burn in fire and you shall hew down 
the graven images of their gods; and you shall destroy their 
names out of that place; you shall not do so to the Lord your 
God" (Deuteronomy 12:3-4). This prohibition does not apply 
to appellations for God mentioned in the Torah or in rabbinic 
literature (Rambam Sefer HaMadda, Hilkhot Yesodei HaTorah 6:1). 


One who severs his snow-white leprous mark — ny ys ipa 
imya: One who severs his snow-white leprous mark or any 
other symptom of leprosy, whether on his body, his garment, or 
his house, violates a prohibition. If his actions prevent the priest 
from declaring him impure, he is also liable to receive lashes 
(Rambam Sefer Tahara, Hilkhot Tumat Tzara‘at 10:1). 


One who loosens the breastplate - jwinn ryan: One who 
loosens the breastplate from the ephod and severs their connec- 
tion in a destructive manner is liable to receive lashes (Rambam 
Sefer Avoda, Hilkhot Kelei HaMikdash 9:10). 


One who removes the staves of the Ark — jy +13 DIT: One 
who removes the staves of the Ark of the Covenant from its 
rings is liable to receive lashes (Rambam Sefer Avoda, Hilkhot 
Kelei HaMikdash 2:13). 


Wood of an ashera — ny *¥y: Deriving benefit from idol wor- 
ship, any offerings sacrificed to it, and any item utilized in its wor- 
ship is forbidden. Anyone who derives benefit from them is liable 
to receive two sets of lashes, one for violating the prohibition 
(Deuteronomy 7:26): “You shall not bring an abomination into 
your house” and one for violating the prohibition (Deuteronomy 
13:18): “And there shall cleave nothing of the dedicated item to 
your hand” (Rambam Sefer HaMadada, Hilkhot Avoda Zara 7:2). 


One who chops down beautiful fruit trees — mb ysipa 
Niaiv: It is prohibited to chop down fruit trees. It is likewise 
prohibited to cause them to die by withholding irrigation, as it 
is written: “You shall not destroy its trees” (Deuteronomy 20:19). 
Anyone who chops down a fruit tree in a destructive manner 
is liable to receive lashes. It is permitted to chop down a fruit 
tree whose existence harms other trees or damages the field of 
another, or which is worth more as wood than it is as a producer 
of fruit, as the Torah prohibited only a destructive act (Rambam 
Sefer Shofetim, Hilkhot Melakhim UMilhemoteihem 6:8). 
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Rabbi Zeira asked: And did the tanna not teach matters subject to 

dissolution by means of a Torah scholar? But isn’t there the matter 
of consecrated animals, whose sanctity can be repealed by means 

of dissolution of the vow by a Torah scholar, which was included in 

the mishna? Rabbi Mani answered: The tanna is referring to a first- 
born animal, which is consecrated from the womb. Since it was not 
consecrated by means of a vow, the sanctity cannot be dissolved by 
a Torah scholar. Rabbi Zeira asked: But isn’t there the matter of the 

impurity of a nazirite, whose vow of naziriteship can be dissolved 

by a Torah scholar, which was included in the mishna? Rabbi Mani 

answered: The reference in the mishna is to one who is a nazirite 

like Samson, for whom there is no dissolution. 


Rabbi Zeira asked: Is a nazirite like Samson subject to the prohibi- 
tion of contracting impurity imparted by corpses? He is not. As 
the tanna enumerated the prohibition ofa nazirite becoming impure 
with impurity imparted by a corpse, clearly he is not a nazirite like 
Samson. Rather, the tanna does not enumerate the case of one who 
violated an oath not to plow both during the week and on a Festival, 
because this tanna is not of the opinion that a more inclusive 
prohibition takes effect when the standard prohibition does not 
take effect. Just as with regard to one who takes an oath not to 
perform labor on a Festival, the oath does not take effect, so too, 
even if he adds to it an oath not to plow during the week, it does not 
take effect, because he is already under oath from Sinai not to plow 
on a Festival. 


Rabbi Hoshaya says: One who breeds a disqualified consecrated 
ox" with a female even of the same species is flogged with two sets 
of lashes, one for labor with a disqualified consecrated animal, and 
one for breeding two animals of diverse kinds. Even after the animal 
is desacralized through redemption, it remains prohibited to per- 
form labor with it. It is considered diverse kinds because the Torah 
accorded disqualified consecrated animals the status of two animals, 
one consecrated and one non-sacred. If one breeds such an animal 
with an ox, it is as though he bred it with an animal of a different 
species, thereby violating the prohibition. Likewise, Rabbi Yitzhak 
says: One who drives a disqualified consecrated ox" to plow the 
field is flogged, as it is one body, and the verse accorded it the 
status of two bodies. One who plows with two different species of 
animals together is liable to receive lashes. 


MI S HN A With how many lashes does one flog a per- 


son sentenced to receive lashes?" One flogs 
him with forty lashes less one, as it is stated: “And he shall strike 
him before him, in accordance with his wickedness, by number. 
Forty he shall strike him, he shall not add” (Deuteronomy 25:2-3). 
The mishna joins the end of the first verse and the beginning of the 
second, forming the phrase: “By number, forty,” which is interpreted 
as: A sum adjacent to forty.” Rabbi Yehuda says: He is flogged 
with a full forty lashes. And where is he flogged the extra lash? As 
the mishna proceeds to explain, the thirty-nine lashes are divided 
into three and administered in three places on the body of the 
person being flogged; according to Rabbi Yehuda there is one lash 
that remains. That lash is administered between his shoulders. 


One assesses the number of lashes that the one being punished 
is capable of withstanding only" with a number of lashes fit to 
be divided into three equal groups. If the assessment was that he 
can survive twenty lashes, he is flogged with eighteen. Likewise, if 
doctors assessed concerning him that he is able to receive forty 
lashes" and survive, and he is then flogged some of those forty 
lashes, 


NOTES 


One who drives a disqualified consecrated ox, etc. - iwa mya A sum adjacent to forty — mya) qap snw para: Most early 


ADDTT ips: Tosafot explain that the reference hereistoan 
Ox pulling a wagon or an ox laden with a burden. 


commentaries cite a variant reading: A sum that completes the 
forty. The reference is to a number that facilitates completion of 
the forty, i.e., the number that precedes it (Rivan; Meiri; see Ritva). 


HALAKHA 

Disqualified consecrated animals — Dwapyat ype: 
Although a disqualified consecrated animal is a single 
entity, the Torah ascribes it the halakhic status of 
two entities, one consecrated and one non-sacred. 
Therefore, plowing or breeding with that animal is tan- 
tamount to doing so with a kosher and non-kosher 
animal, e.g., an ox and a donkey, and one is liable to 
receive lashes for violating the prohibition of plow- 
ing or breeding with diverse kinds. This prohibition 
is learned through tradition (Rambam Sefer Zera‘im, 
Hilkhot Kilayim 9:1, and see Ra'avad and commentar- 
ies there). 


How many lashes does one flog a person sentenced 
to receive lashes - inix pon maz: One liable to 
receive lashes for violating a prohibition receives no 
more than thirty-nine lashes (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 17:1). 


One assesses the number of lashes that one is 
capable of withstanding only, etc. — imix pai px 
>) Kby: After the court assesses the number of lashes 
that the one to be punished is able to withstand, he 
is flogged with a number of lashes divisible by three. 
Therefore if, for example, he was deemed capable of 
withstanding twenty lashes, he is flogged with eigh- 
teen (Rambam Sefer Shofetim, Hilkhot Sanhedrin 17:2). 


Assessed concerning him that he is able to receive 
forty lashes, etc. — ^2) ovars bap mamay: With 
regard to one who was sentenced to receive lashes 
and was initially assessed to be able to withstand all 
the lashes he was sentenced to receive, if once the 
flogging began it was discovered that he is unable 
to withstand that many lashes, he is exempted from 
the rest of the lashes and his punishment is limited to 
the lashes that he already received. If he was initially 
assessed to be capable of receiving fewer than forty 
lashes, and when they began administering the lashes 
it was discovered that he could withstand more, he 
receives only the number of lashes of the initial assess- 
ment (Rambam Sefer Shofetim, Hilkhot Sanhedrin 17:2). 
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and then they assessed him again and concluded that he cannot 
receive forty lashes and survive, he is exempt" from the addi- 
tional lashes. If the doctors initially assessed concerning him 
that he is able to receive only eighteen lashes, and once he was 
flogged eighteen times they assessed that he is able to receive 
forty, he is exempt from receiving additional lashes. 


GEMARA The Gemara begins with a discussion of 


the number of lashes. What is the reason 
that the Rabbis said that he receives forty lashes less one? If it 
had been written: Forty by number, I would say that it means 
forty as a precise sum; now that it is written: “By number, forty,’ 
the reference is to a sum that approaches forty. Likewise, Rava 
said: How foolish are the rest of the people who stand before a 
Torah scroll that passes before them, and yet they do not stand 
before a great man, when a Sage passes before them; as in a 
Torah scroll, forty is written and the Sages came and subtracted 
one, establishing the number of lashes as thirty-nine. Apparently, 
the authority of the Sages is so great that they are able to amend 
an explicit Torah verse. 


The mishna teaches: Rabbi Yehuda says: He is flogged with a 
full forty lashes, with the additional lash administered between 
his shoulders. Rabbi Yitzhak says: What is the reason for the 
opinion of Rabbi Yehuda? It is as it is written: “And one shall say 
to him: What are these wounds between your arms? Then he 
shall answer: Those with which I was wounded in the house of 
my friends” (Zechariah 13:6)." Rabbi Yehuda understands that 
this verse is referring to one with wounds from lashes adminis- 
tered between his arms, indicating that there is one lash adminis- 
tered between the shoulders. And how do the Rabbis, who hold 
that one is flogged only thirty-nine lashes, explain this verse? They 
explain that this verse is written with regard to schoolchildren 
struck by their teacher for laxity in their studies, and is not 
referring to lashes administered by the court. 


The mishna teaches: One assesses the number of lashes that the 
one being punished is capable of withstanding only with a num- 
ber of lashes fit to be divided into three equal groups. If doctors 
assessed concerning him that he is able to receive forty lashes and 
survive, and he is then flogged some of those forty lashes, and they 
then assessed him again and concluded that he cannot receive 
forty lashes and survive, he is exempt from any additional lashes. 
If the doctors initially assessed concerning him that he is able 
to receive only eighteen lashes, and once he was flogged with 
eighteen lashes they assessed that he is able to receive forty, he is 
exempt from receiving further lashes. The Gemara infers: If he 
was flogged in practice, yes, he is exempt; if he was not flogged, 
no, he is not exempt from the rest of the forty lashes. 


NOTES 


He cannot receive...he is exempt - 103.22 biz pry: 
Rabbeinu Yehonatan of Lunel cites a variant reading of the text: 
He is liable. He explains that the first assessment is not voided; 
rather, one waits until the one receiving lashes recovers, and 
then one completes flogging him with the outstanding lashes. 


See the Ramban, who rejects this version. 


The house of my friends — »aAK1 ma: This indicates that the 
beatings in question, which are court-administered floggings, 
or, according to the Rabbis, striking of schoolchildren, are not 
administered in a cruel manner; rather, they are beatings of 
love, whose objective is to restore the one beaten to the path 
of good and to atone for his sins. Therefore, they are performed 
in a manner that does not threaten the life of the one being 
beaten (Maharsha). 
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And the Gemara raises a contradiction from a baraita: If doctors 
assessed concerning him that he is able to receive forty lashes 
and survive, and they then assessed him again and concluded that 
he cannot receive forty lashes and survive, he is exempt. If the 
doctors initially assessed concerning him that he is able to receive 
only eighteen lashes, and they then assessed that he is able to 
receive forty, he is exempt. Apparently, even ifhe did not receive 
any lashes, if the assessment changes, it is as though he was flogged. 


Rav Sheshet said: This is not difficult, as this case in the mishna 
is one where doctors assessed his fitness to receive lashes for that 
day," and there was no change in his condition; rather, it was 
discovered that the initial assessment was mistaken. He is exempt 
only if he was already flogged; if not, another assessment is per- 
formed. That case in the baraita is one where doctors assess his 
fitness to receive lashes for the next day or for a different day. In 
that case, the initial assessment was accurate; it is his condition 
that changed. Therefore, if it is determined that he is unable to 
receive lashes, he is exempt. 


MIS HNA If one performed a transgression that 


involves two prohibitions," and they 
assessed concerning him a single assessment of the number of 
lashes that he could withstand in punishment for both trans- 
gressions, he is flogged in accordance with their assessment and 
is exempt from any additional lashes. And if not, if he was assessed 
with regard to the lashes that he could withstand for one trans- 
gression, he is flogged and is allowed to heal, and then is flogged 


again for violating the second prohibition. 
The case in the mishna is one where there 


GE MA is one assessment performed for two sets 


of lashes. The Gemara asks: But isn’t it taught in a baraita: One 
does not perform one assessment for two prohibitions? 


Rav Sheshet said: This is not difficult; this ruling in the baraita 
that one does not perform a single assessment for two prohibitions 
is in a case where doctors assessed concerning him that he is 
able to receive forty-one lashes, two lashes beyond a full set. 
Since those two additional lashes are not divisible by three, which 
is a requirement based on the previous mishna, he receives only 
thirty-nine lashes. That constitutes just one set of lashes. He 
remains liable to receive another set of lashes after he recovers, 
requiring another assessment and another set of lashes. That 
ruling in the mishna that one performs a single assessment for 
two prohibitions is in a case where doctors assessed concerning 
him that he is able to receive forty-two lashes. In that case, it 
is possible to ascribe thirty-nine lashes to one prohibition and 
three additional lashes to the second prohibition. That is tanta- 
mount to two separate assessments, although in practice only one 
assessment was performed. 


This is where doctors assessed his fitness for that day, etc. - 
a>) nv ATK NT: If a person was assessed for lashes that 


HALAKHA 


performed multiple transgressions or whether he performed 
a single action for which one is liable to receive several sets of 


he was to receive that day, and he was found to be capable of lashes, if he underwent one assessment to determine the num- 


receiving no more than twelve, and his punishment was post- 


ber of lashes he could withstand for all the sets of lashes and 


poned until the following day, at which point it was discovered was deemed capable of receiving a certain number of lashes, he 
that he is capable of withstanding eighteen lashes, he is flogged _ is flogged with that number of lashes and is exempt from any 


with only twelve lashes. If the initial assessment was that he is 


additional lashes. If the assessment was for one set of lashes, he 


capable of withstanding twelve on the following day, and they _ is flogged, and then after he recovers he is assessed and flogged 


flogged him on the third day and discovered that he is capable 
of withstanding more, he is flogged with as many lashes as he 


with the second set of lashes. How so? If he was liable to receive 
two sets of lashes, and was assessed that he is able to withstand 


can withstand at that time. This is the Rambam’s understand- forty-five lashes, once he is flogged that number of lashes, he 


ing of Rav Sheshet’s opinion (Rambam Sefer Shofetim, Hilkhot 


Sanhedrin 17:3). 


If one performed a transgression that involves two prohi- 
bitions, etc. — 151 pix) aw Aa wow may ray: With regard to 
one who is liable to receive multiple sets of lashes, whether he 


is exempt. If he was assessed for only one of the sets of lashes, 
and he was flogged with e.g., the three, nine, or thirty lashes 
that he was deemed able to withstand, once he has recovered, 
he is assessed again and is flogged for the second set of lashes, 
in accordance with the opinion of Rav Sheshet (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 17:4). 


NOTES 


This is where doctors assessed his fitness for that day - 
nv yy NT: Most early commentaries understand this 

o mean that the mishna is dealing with a case where there 

was a second assessment on the same day, and: For that day, 
means on that day, and: For the next day, means on the 

ollowing day. The Rivan and the Ramban explain that the 

question is whether the initial assessment remains valid. If 
here were two assessments on the same day, apparently 

he first assessment was mistaken, as it is unlikely that there 

was a change in his status in an interval that brief. Therefore, 
if he was flogged and left the court, he is not brought back 
o court. If he was not yet flogged, since the original assess- 
ment was incorrect, he is flogged on the basis of the second 

assessment (see Tosafot and Ba'al HaMaor). 
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NOTES 


On...a post - TAYI by: This post was shorter than 
the height of aman. The person being flogged would 
lean on the post, with his hands bound round its two 
sides (Rivan; Meiri). Rabbeinu Yehonatan of Lunel 
explains that there were two small posts, with each 
of his hands tied to one of them. 


The top of his abdomen - fD"13 by: Since the atten- 
dant was required to strike the person being flogged 
across the width of the back, the court would adjust 
the strap so that its length would reach no farther 
than the beginning of his abdomen as it wrapped 
around his body (Rivan). The Ritva cites an opinion 
that the lashes were administered across the height 
of his back, and the strap had to be of a length that 
it would reach no farther than his abdomen when 
coming over his shoulder. 


And then returns to the beginning of the verse - 
Kpa nono stim: There are two primary explana- 
tions of the recitation of the verses. According to the 
version of the mishna presented by the Rambam, 
only the verses beginning “if you do not observe” are 
recited, and the crier returns to the beginning of those 
verses if he finishes reciting them before the flog- 
ging is completed. According to the version of the 
mishna that cites the other two verses, it seems that 
one must remove from the mishna the first instance 
of the phrase: And then he returns to the beginning 
of the verse, as if that directive were followed, there 
would be no opportunity to recite the subsequent 
verses (see Arukh LaNer). 


BACKGROUND 
Strap — yaw: This sketch represents the opinion of 
Rashi’s teacher according to one opinion. Accord- 
ing to that opinion, the straps of calf hide were two 
straps folded in two. The straps of donkey hide were 
suspended from the middle of the length of the calf 
straps. 


Donkey-hide 
—— Straps 


\ 


Calf-hide 
straps 


Court's whip according to Rashi’s teacher 
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MISHNA How do they flog him?" He ties the 


two hands of the person being flogged 
on this side and that side of a post," and the attendant of 
the congregation takes hold of his garments to remove them. 
If they were ripped in the process, they were ripped, and if 
they were unraveled, they were unraveled, and he continues 
until he bares his chest. And the stone upon which the atten- 
dant stands when flogging is situated behind the person being 
flogged. The attendant of the congregation stands on it with 
a strap? in his hand. It is a strap of calf hide, and is doubled, 
one into two, and two into four, and two straps of donkey 
hide go up and down the doubled strap of calfhide. The length 
of its handle is one handbreadth, and the width of the straps 
is one handbreadth, and the strap must be long enough so 
that its end reaches the top of his abdomen," i.e., his navel, 
when he is flogged from behind. 


And the attendant flogs him with one-third of the lashes from 
the front of him," on his chest, and two one-third portions 
from behind him, on his back. And he does not flog him when 
the one receiving lashes is standing," nor when he is sitting; 
rather, he flogs him when he is hunched, as it is stated: “And 
the judge shall cause him to lie down, and strike him” (Deu- 
teronomy 25:2), which indicates that the one receiving lashes 
must be in a position that approximates lying down. 


And the attendant flogging the one receiving lashes flogs 
[makeh] him with one hand" with all his strength, and the 
court crier recites" the verses: “If you do not observe to per- 
form all the words of this law that are written in this book, that 
you may fear this glorious and awesome name, the Lord your 
God. And the Lord will make your plagues [makkotekha] 
outstanding, and the plagues of your descendants, and even 
great plagues, and of long continuance, and severe sicknesses, 
and of long continuance” (Deuteronomy 28:58-59). And then 
he returns to the beginning of the verse. He also recites: “And 
you shall observe the matters of this covenant, and do them, 
that you may make all that you do to prosper” (Deuteronomy 
29:8), and concludes with the verse: “And He is merciful and 
shall atone for transgression, and destroys not; and many a 
time does He turn His anger away, and does not stir up all His 
wrath” (Psalms 78:38), and then returns to the beginning of 
the verse" that starts: “If you do not observe to perform.” 


How do they flog him - inix pra “%13: How do they flog him? Not 
After tying the hands of the one to be flogged on either side of a 
post, the attendant grabs his garments until his chest is bared, and 
if they tear or unravel it does not matter. He does not flog him on 
his garments, as it is stated: “And strike him” (Deuteronomy 25:2), 
and not his garments. The stone upon which the attendant stands 
is positioned behind the one receiving lashes. He holds a strap of 
calf hide, folded into two and then into four, with two straps of 
donkey hide going up and down the strap of calf hide. The width of 
the strap is one handbreadth, and the strap must be long enough 
to reach his navel. The length of the handle is one handbreadth 


(Rambam Sefer Shofetim, Hilkhot Sanhedrin 16:8). 


One-third from the front of him — von why: One-third of the 
lashes are administered to his chest, and two-thirds are delivered 
on his back, one-third on each shoulder (Rambam Sefer Shofetim, 


Hilkhot Sanhedrin 16:9). 


HALAKHA 


...Standing, etc. - 15) tai x: The person being flogged 
neither stands nor sits; rather, he is hunched, in accordance with 
he verse: “And the judge shall cause him to lie down, and strike 
him” (Rambam Sefer Shofetim, Hilkhot Sanhedrin 16:10). 


Flogs him with one hand - nny ita 73%: The attendant raises 
he strap with both hands and flogs him with one hand with all 
his strength (Rambam Sefer Shofetim, Hilkhot Sanhedrin 16:9). 


And the crier recites, etc. — 131 x Tip XYP: In the course of the 
flogging, the most prominent judge recites the verses: “If you do 
not observe to perform...And the Lord will make your plagues 
outstanding, and the plagues of your descendants, and even great 
plagues, and of long continuance, and severe sicknesses, and of 
long continuance,’ synchronizing his recital so that the verses 
and the lashes coincide. If he completed the verses before the 
attendant completed administering the lashes, he repeats the 
verses until all the lashes are completed (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 16:11). 
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If the one being flogged dies at the hand of the attendant,” the 
latter is exempt, because he acted at the directive of the court. If 
the attendant added for him an additional lash with a strap and 
he died, the attendant is exiled to a city of refuge on his account, 
as an unwitting murderer. If the one being flogged involuntarily 
sullies himself,’ due to fear or pain, whether with excrement" 
or with urine, he is exempt from further lashes. Rabbi Yehuda 
says that the threshold of shame for men and women is different: 
The man is exempted if he sullies himself with excrement, and 
the woman is exempted even with urine. 


BACKGROUND 


Sullies himself - opbpna: Both the anus and the urethra are 
controlled by muscles. As people mature, they learn to regulate 
those muscles, ensuring that the anus and the urethra open 
only when necessary. Nevertheless, fear or pain can cause one 
to lose control of these muscles and to involuntarily discharge 


In the description of one who sullied himself, the loss of 
control can be attributed either to anticipatory fear, which 
would cause the discharge even before any lashes are admin- 
istered, or to the physical or psychological pain resulting from 
the lashes. 


urine or excrement. 
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G E M ARA The mishna teaches that the attendant rips 


the garments of the person about to be 
flogged. The Gemara explains: What is the reason for this? It 
is due to the verse: “Forty he shall flog him...and your brother 
shall be debased before you” (Deuteronomy 25:3), as tearing his 
garments debases him. 


Rav Sheshet says in the name of Rabbi Elazar ben Azarya: From 
where is it derived with regard to the strap used for flogging that 
it is a strap from the hide ofa calf? It is as it is written: “Forty he 
shall flog him,” and juxtaposed to it is written: “You shall not 
muzzle an ox in its threshing” (Deuteronomy 25:4), indicating 
that the strap is from the hide of an ox. 


And Rav Sheshet says in the name of Rabbi Elazar ben Azarya: 
From where is it derived with regard to a yevama® who happened 
before a yavam afflicted with boils," that one does not compel 
her to enter into that levirate marriage? It is derived from a verse, 
as it is written: “You shall not muzzle an ox in its threshing,” 
and juxtaposed to it is written: “When brothers dwell together” 
(Deuteronomy 25:5), which is the passage dealing with levirate 
marriage. The yevama is not muzzled, as it were, when she states 
that she does not want to enter into levirate marriage with him. 


And Rav Sheshet says in the name of Rabbi Elazar ben Azarya: 

Concerning anyone who treats the Festivals with contempt," 

it is as though he is worshipping idols, as it is written: “Molten 

gods you shall not make for yourself” (Exodus 34:17), and juxta- 
posed to it is written: “The festival of Passover you shall observe” 
(Exodus 34:18). 


NOTES 


Anyone who treats the Festivals with contempt — nx man 
awian: The Rivan explains that in this context the term: The 


Festivals, is referring to the intermediate days of the Festivals. 


Since the categories of prohibited labor on those days are not 
clearly defined, the tendency is to treat them lightly. The Meiri 
maintains that the reference is to the Festivals themselves. Since 


the Festivals are fundamentally designed to commemorate 
miracles that were performed for the Jewish people, one who 
treats them with contempt demonstrates his lack of belief in the 
miracles of the Torah, which leads him to deny the existence of 
God. That explains the analogy to an idolater. 


rom the publisher 


HALAKHA 


If he dies at the hand of the attendant - i? nnn ng: 
Ifthe one being flogged dies as a result of receiving lashes, 
the attendant who administered the lashes is exempt. 
If the attendant added even one additional lash to the 
number that was assessed, and the person dies, the atten- 
dant is liable to be exiled to a city of refuge (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 16:12). 


If he sullies himself, whether with excrement, etc. - 
D1 yea pa bpp: If one whose flogging began sul- 
lied himself with excrement or urine, he is exempt from 
additional lashes. This is the halakha with regard to both 
men and women, in accordance with the unattributed 
opinion in the mishna (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 17:5). 


BACKGROUND 


Levirate marriage - 013}: A man whose brother died 
childless, a yavam, is obligated by Torah law to marry 
his deceased brother's widow, the yevama, or perform 
halitza, the ritual through which a yavam frees a yevama 
of her levirate bonds (see Deuteronomy 25:5—10). As long 
as neither levirate marriage nor halitza has taken place, it is 
prohibited for her to marry another man. By Torah law, levi- 
rate marriage is effected by means of sexual intercourse. 
The Sages instituted levirate betrothal, through which the 
yavam betroths the yevama with money or a document. 
Even after the yavam betroths the yevama with levirate 
betrothal, the marriage is consummated with intercourse, 
after which she is his wife in every respect. Today, the 
custom in most Jewish communities is that the yavam is 
required to perform halitza, and he and the yevama do not 
enter into levirate marriage. 


HALAKHA 


Ayevama who happened before a yavam afflicted with 
boils — pm maa pb Taw ma: If a yevama happened 
before a yavam afflicted with boils or with any other blem- 
ish, he performs halitza and she receives payment of her 
marriage contract. Even if her deceased husband had 
been afflicted with the same blemishes, she could claim 
that although she was able to tolerate the boils in her 
husband she cannot tolerate it in her yavam. The halakha 
is in accordance with the opinion of Rabbi Elazar ben 
Azarya (Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 
2:14; Shulhan Arukh, Even HaEzer 165:4). 


Anyone who treats the Festivals with contempt - mann 
Dwi Mx: Just as there is a mitzva to show deference 
to Shabbat, there is a mitzva to show deference to the 
Festivals. Concerning anyone who treats the Festivals with 
contempt, it is as though he is worshipping idols (Ram- 
bam Sefer Zemanim, Hilkhot Yom Tov 6:16). 
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NOTES 
One portion of wickedness from the front of him 
and two portions of wickedness from behind 
him - yuna ny me wah nn mw: There 
are several explanations of the derivation of Rav 


Kahana. See Rashi in his commentary on the Torah, 


Rambam's Commentary on the Mishna, and the 
Rivan. 


HALAKHA 


The court appoints only attendants, etc. - px 
^2) xdx pan p paya: The attendant who administers 


the lashes must be lacking in strength and exceed- 


ingly knowledgeable in Torah, in accordance with 


the opinion of the Rabbis (Rambam Sefer Shofetim, 


Hilkhot Sanhedrin 16:9). 
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And Rav Sheshet says in the name of Rabbi Elazar ben Azarya: 
Concerning anyone who speaks malicious speech, and any- 
one who accepts malicious speech as the truth, and anyone 
who testifies a false testimony, it is fit to throw him to the 
dogs, as it is written: “To the dog you shall cast it” (Exodus 
22:30), and juxtaposed to it is written: “You shall not accept 
[lo tissa] a false report; do not join with the wicked to be a 
false witness” (Exodus 23:1). In addition to prohibitions against 
false testimony and against accepting malicious speech, Rav 
Sheshet also reads into the verse the meaning: You shall not 
relate [lo tassi] a false report. 


§ The mishna teaches: And two straps go up and down the 
doubled strap of calf hide. The Sage taught: And they are straps 
of donkey hide. As a certain Galilean interpreted before Rav 
Hisda: It is written: “The ox knows its owner, and the donkey 
its master’s trough; but Israel does not know, My people does 
not consider” (Isaiah 1:3). The Holy One, Blessed be He, says: 
Let the one who recognizes its master’s trough, an ox and 
donkey, come and exact retribution, through lashes with a strap 
of ox and donkey hide, from one who does not recognize his 
Master’s trough and performs transgressions. 


The mishna teaches: The length ofits handle is one handbreadth, 
and the width of the straps is one handbreadth, and the strap 
must be long enough so that its end reaches the top of his abdo- 
men. Abaye said: Conclude from it that for each and every one, 
we craft the strap according to the size of their back. Rava said 
to him: If so, there will be numerous straps in court for them. 
Rather, Rava said: It has loops; when the attendant wants, he 
ties the loops to shorten the strap, and when the attendant wants, 
he loosens the loops to lengthen the strap. The length of the 
strap can be adjusted to correspond to the height of the person 
being flogged. 


§ The mishna teaches: One flogs him with one-third of the 

lashes from the front of him and two one-third portions from 

behind him. The Gemara asks: From where are these matters 

derived? Rav Kahana said: It is derived from a verse, as the verse 

states: “And the judge shall cause him to lie down, and strike 

him before him in accordance with his wickedness, by number” 
(Deuteronomy 25:2), indicating that the attendant strikes him 
in accordance with one portion of wickedness from the front 
of him, and two portions of wickedness from behind him." 


The mishna teaches: And he does not flog him when the one 
receiving lashes is standing, nor when he is sitting; rather, he 
flogs him when he is hunched, as it is stated: “And the judge shall 
cause him to lie down.” Rav Hisda says that Rabbi Yohanan 
says: From where is it derived with regard to the strap that it is 
doubled? It is derived from a verse, as it is stated: And he shall 
cause him to lie down [vehippilo], which is interpreted based on 
the similar Aramaic root ayin, peh, peh, meaning double. The 
Gemara asks: But doesn’t he require that verse for the funda- 
mental halakha itself, as the mishna teaches: He flogs him when 
he is hunched. The Gemara answers: If so, let the verse write: 
Shall bend him. What is the meaning of: “Shall cause him to 
lie down”? Conclude two conclusions from it: The halakha 
that the person being flogged must be hunched, and the allusion 
to the doubling of the strap. 


§ The mishna teaches: And the attendant flogging the one 
receiving lashes flogs him with one hand with all his strength. 
The Sages taught: For the administration of lashes, the court 
appoints only attendants" who are lacking in strength and 
are exceedingly knowledgeable in Torah. Rabbi Yehuda says: 
The court may appoint even those who are lacking in knowledge 
and are exceedingly strong. 
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Rava said: It is reasonable to rule in accordance with the 
opinion of Rabbi Yehuda, as it is written: “Forty he shall flog 
him; he shall not exceed, lest he continue to beat him” (Deuter- 
onomy 25:3). He explains: Granted, if you say that even people 
lacking in halakhic knowledge are appointed, that is why it is 
necessary to warn him not to add lashes. But if you say only 
people who are exceedingly knowledgeable are appointed, does 
the Torah need to warn the attendant? Apparently, even a person 
lacking in knowledge can be appointed as an attendant. And 
according to the Rabbis, that is no proof, as there is an expres- 
sion that one implores only one who is already implored. In 
other words, only one who is already cognizant of a halakha 
can be effectively warned to observe it. 


It is taught: When the attendant raises the strap to administer 
the lashes, he raises it with both hands, and when he flogs the 
one receiving lashes, he flogs with one hand, so that the lashes 
will come from him in a deliberate manner. 


§ The mishna teaches: And the court crier recites the verse 
beginning: “If you do not observe to perform,’ as well as other 
verses. The Sages taught: The most prominent of the judges 
recites the verses," the second most prominent judge counts 
the lashes, and the third most prominent says to the attendant: 
Strike him. When the lashes are numerous, the one reciting the 
verses extends his recitation; when the lashes are few, he cur- 
tails his recitation by reciting it faster. In both cases, he does so 
to coordinate the recitation with the duration of the lashes. The 
Gemara asks: But didn’t we learn in the mishna: And then he 
returns to the beginning of the first verse, indicating that one 
could read the passage several times? The Gemara answers: The 
mitzva is to precisely coordinate recitation of the verses with 
the flogging, and if he did not precisely coordinate between 
them, and he completed the recitation of the verses before com- 
pleting the lashes, he returns to the beginning of the first verse. 


The Gemara cites another baraita with regard to the number of 
lashes. The Sages taught: From the verse: “He shall not exceed, 


lest he continue to beat him beyond these, a great flogging” 


(Deuteronomy 25:3), I have derived only a prohibition with 
regard to a great flogging; from where do I derive that even a 
minimal excessive flogging is prohibited? I derive it from the 
verse that states: “He shall not exceed,” at all. The Gemara asks: 
Ifso, why must the verse state: “A great flogging”? This teaches 
that the initial lashes must be administered as a great flogging, 
with all of the attendant’s strength. 


§ The mishna teaches: If the one being flogged sullies himself, 
with excrement or urine, he is exempt from further lashes. Rabbi 
Yehuda says: The man is exempted with excrement, and the 
woman is exempted even with urine. The Sages taught in a 
baraita: For both a man and a woman, they are exempted if 
they sully themselves with excrement, but not if they do so 
with urine; this is the statement of Rabbi Meir. Rabbi Yehuda 
says: The man with excrement, and the woman even with 
urine. And the Rabbis say: Both a man and a woman are 
exempt from further lashes whether they sullied themselves 
with excrement or with urine. 


The Gemara asks with regard to the opinion attributed to Rabbi 
Yehuda: But isn’t it taught in a baraita that Rabbi Yehuda says: 
Both a man and a woman are exempted with excrement, indi- 
cating that Rabbi Yehuda holds that a woman is not exempted 
with urine. Rav Nahman bar Yitzhak said: There is no contra- 
diction; that baraita is merely stating that according to Rabbi 
Yehuda both are equal with regard to excrement. That does not 
mean that Rabbi Yehuda holds that a woman is not exempted 
with urine. 


HALAKHA 

The most prominent of the judges recites the verses — 
xip paraw bitan: During the flogging, the most prominent 
judge recites the verses, the second most prominent judge 
counts the lashes, and the third most prominent says to 
the attendant: Strike him. Each blow is administered at the 
directive of this third judge (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 16:11). 
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There, he fled - y1 007: Since he left the court without 
punishment, he is no longer liable to receive it, as in 
cases of capital law. Rashi (Shevuot 28a) explains that his 


fligh 


from the court is demeaning and debases him. 


Are exempted from their punishment of karet — 1053 
anma T: In Rambam’s Commentary on the Mishna it 
says that the lashes exempt him from the more severe 
penalty at the hand of Heaven only if he repents; if he 


fails 


o repent he remains liable to receive karet. Rab- 


beinu Yehonatan of Lunel and the Ba'al HaMaor hold 


that 


he punishment of lashes exempts him from any 


punishment at the hand of Heaven, even without 
repentance. 
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Shmuel says: If they bound him to be flogged and he fled from 
the court," he is exempt. The Gemara raises an objection from a 
baraita: Ifhe was debased with excrement, whether during the first 
lash" or during the second lash, the court exempts him. But in a 
case where the strap was severed" during the course of the flogging, 
if this occurred during the second lash they exempt him, but if 
it happened during the first lash, they do not exempt him. Why 
is he not exempted during the first lash? Let his status be like one 
who fled from the court before the flogging began, in which case he 
is exempt. The Gemara answers: There, in that case, he fled" from 
the court and he is not compelled to return; here, he did not flee, 
and therefore he is not exempted without being flogged. 


The Sages taught: If they assessed concerning him that when he 
is flogged he will be debased" with excrement, they exempt him, 
as the court does not administer a punishment that will lead to 
debasing the one being flogged beyond the shame generated by 
the lashes themselves. But if they assessed concerning him that 
it is only when he will leave the court that he will be debased 
with excrement, they flog him. Moreover, even if he was debased 
initially, before any lashes were administered, they nevertheless 
flog him, as it is stated: “And strike him ... and your brother shall 
be debased” (Deuteronomy 25:2-3), indicating that the reference 
is to one debased as a result of the lashes, and not to one who was 
already debased in court prior to being flogged. 


MI S H N A All those liable to receive karet" who were 


flogged are exempted from their punish- 
ment of karet," as itis stated: “And your brother shall be debased 
before your eyes” (Deuteronomy 25:3), indicating: Once he is 
flogged he is as your brother, as his sin has been atoned and he 
is no longer excised from the Jewish people; this is the statement 
of Rabbi Hananya ben Gamliel. 


And Rabbi Hananya ben Gamliel says: And if for one who per- 
forms one transgression his soul is taken for it, as one’s soul can 
be uprooted from the world for one transgression, for one who 
performs a single mitzva, it is all the more so the case that his 
soul will be given to him, as the reward for performing mitzvot is 
greater than the punishment for performing transgressions. Rabbi 
Shimon says: It is derived from its own place in the Torah, as it is 
stated at the conclusion of the passage discussing intercourse with 
forbidden relatives, which is punishable with karet: “And the souls 
that perform them shall be excised” (Leviticus 18:29), and it states 
toward the beginning of that chapter: 


HALAKHA 


If they bound him and he fled from the court - y1) mana3 
p1 man: If one was bound in preparation for flogging, and he 
severed the ropes and fled, he is exempt from receiving lashes 
and is not returned to the court (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 17:6). 


If he was debased with excrement, whether during the first 
lash, etc. — ^3) AWK pa mop: If they assessed that the one 
receiving punishment is able to withstand two sets of lashes and 
he sullied himself, he is exempt from any further lashes, whether 
he sullied himself during the first set of lashes or during the 
second set of lashes. The Rambam understands the terms first 
and second in the baraita as referring to different sets of lashes 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 17:5). 


The strap was severed - mix Mp2: If the strap used for flog- 
ging was severed during the first set of lashes, the one being 
flogged is exempt from receiving the rest of those lashes, but he 
remains liable to receive the second set of lashes (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 17:5). 


If they assessed concerning him that when he is flogged he 
will be debased — mop mpwa TTAN: If one was assessed with 
regard to his capability to withstand lashes, and after absorbing 
a blow he sullied himself with excrement or urine, he is exempt 
from additional lashes. This is in accordance with the verse: “And 
your brother shall be debased before your eyes” (Deuteronomy 
25:3), as he has already been debased. If he sullied himself before 
he was flogged, in anticipation of the lashes, then even if it 
occurred after he was taken from the court to be flogged, and 
even if it was in the evening, he is flogged with the number 
of lashes that the court assessed that he could withstand, in 
accordance with the Rambam's version of the baraita (Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 17:5). 


All those liable to receive karet, etc. — 13) nimo 29m bs: 
All those liable to receive karet are exempt from karet once they 
are flogged (Rambam Sefer Shofetim, Hilkhot Sanhedrin 17:7). 
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“That a person shall perform and live by them” (Leviticus 18:5). 
It is inferred that with regard to one who sits and did not per- 
form a transgression, God gives him a reward like that received 
by one who performs a mitzva. 


Rabbi Shimon bar Rabbi Yehuda HaNasi says that as the verse 
states: “Only be steadfast to not eat the blood, as the blood is 
the soul” (Deuteronomy 12:23), it can be derived a fortiori: And 
if with regard to the blood, which a person’s soul loathes, one 
who abstains from its consumption receives a reward for that 
action, as it is written in a subsequent verse: “You shall not eat it, 


so that it shall be good for you and for your children after you” 


(Deuteronomy 12:25); then concerning robbery and intercourse 
with forbidden relatives, which a person’s soul desires and 
covets, one who abstains from their performance and over- 
comes his inclination, all the more so that he and his descen- 
dants and the descendants of his descendants until the end of 
all generations will merit a reward. 


Rabbi Hananya ben Akashya says: The Holy One, Blessed be 
He, sought to confer merit upon the Jewish people; therefore, 
He increased for them Torah and mitzvot, as each mitzva 
increases merit, as it is stated: “It pleased the Lord for the sake 


of His righteousness to make the Torah great and glorious” 


(Isaiah 42:21). God sought to make the Torah great and glorious 
by means of the proliferation of mitzvot. 


re E M ARA Rabbi Yohanan says: Rabbi Hananya 


ben Gamliel’s colleagues are in dis- 
agreement with him and hold that lashes do not exempt the 
sinner from karet. Rav Adda bar Ahava said that this is so, as 
they say in the school of Rav that we learned in a mishna 
(Megilla 7b): The difference between Shabbat and Yom Kippur 
with regard to the labor prohibited on those days is only" that 
in this case, Shabbat, its intentional desecration is punishable 
by human hands, as he is stoned by a court based on the testi- 
mony of witnesses who forewarned the transgressor, and in that 
case, Yom Kippur, its intentional desecration is punishable at 
the hand of God, with karet. And if the statement of Rabbi 
Hananya ben Gamliel is so, in both this case, Shabbat, and that 
case, Yom Kippur, the punishment would be by human hands. 
Apparently, the tanna of the mishna, the Rabbis, disagrees with 
Rabbi Hananya ben Gamliel. 


Rav Nahman bar Yitzhak says: There is no proof from here that 
Rabbi Hananya ben Gamliel’s colleagues disagree with him, as 
in accordance with whose opinion is this mishna taught? It is in 
accordance with the opinion of Rabbi Yitzhak, who says: There 
are no lashes in cases of those liable to receive karet. As it is 
taught in a baraita that Rabbi Yitzhak says: All those liable to 
receive karet in cases of forbidden relations were included in 
the principle: “For whoever shall commit any of these abomina- 
tions, even the people who commit them shall be cut off from 
among their people” (Leviticus 18:29). And why was karet in the 
case of relations with one’s sister excluded from this verse and 
mentioned independently (Leviticus 20:17)? It is to sentence 
one who transgresses a prohibition punishable with karet to be 
punished with karet alone, and not with lashes. Other Sages 
disagree with Rabbi Yitzhak (see 13b). 


HALAKHA 


The difference between Shabbat and Yom Kippur is only, etc.— Shabbat, one is liable to receive karet for performing it on Yom 
^a) xox DaT oih naw pa px: With regard to any prohibited Kippur (Rambam Sefer Zemanim, Hilkhot Shevitat Asor 1:2; Shulhan 


labor for which one is liable to be stoned for performing it on 


Arukh, Orah Hayyim 611:2). 
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NOTES 
And bringing the first tithe — wya ngam: There 
was an ordinance issued during the reign of King 
Hezekiah that all tithes were to be brought to the 
Temple treasury for distribution, replacing the 
previous practice where each person would give 
his first tithe to the Levite of his choice. 
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Rav Ashi said: Even if you say that the mishna is in accordance 
with the opinion of the Rabbis, who disagree with Rabbi Yitzhak 
and hold that there are lashes even in cases where there is liability 
for karet, there is no proof that Rabbi Hananya ben Gamliel’s 
colleagues disagree with him. The mishna can be understood as 
follows: In this case, Shabbat, the primary punishment for its 
intentional desecration is by human hands, and in that case, Yom 
Kippur, the primary punishment for its intentional desecration 
is karet, which is a punishment at the hand of Heaven. If he was 
flogged, he is exempt from karet. 


Rav Adda bar Ahava says that Rav says: The halakha is in accor- 
dance with the opinion of Rabbi Hananya ben Gamliel, who 
ruled that lashes exempt the sinner from karet. Rav Yosef said: 
Who ascended on high and came and said to you that one who 
is flogged is exempted from karet? That is not dependent upon 
the decision of an earthly court. Abaye said to Rav Yosef: But 
according to your reasoning, then with regard to that which Rabbi 
Yehoshua ben Levi says: There are three matters that the earthly 
court implemented and the heavenly court agreed with them, 
the same question applies: Who ascended on high and came and 
said to him that this is so? Rather, in arriving at Rabbi Yehoshua 
ben Levi's conclusion we homiletically interpret verses. Here too, 
with regard to lashes and karet, we homiletically interpret verses. 


§ With regard to the matter itself, Rabbi Yehoshua ben Levi says: 
There are three matters that the earthly court implemented and 
the heavenly court agreed with them, and these are they: Read- 
ing the Scroll of Esther on Purim, and greeting another with the 
name of God, and bringing the first tithe" to the Temple treasury 
in Jerusalem. From where is it derived that the heavenly court 
agreed with them? 


Reading the Scroll of Esther is derived from a verse, as it is writ- 
ten: “The Jews confirmed, and they took upon themselves” 
(Esther 9:27). The verse could have simply said: They took upon 

themselves. From the formulation of the verse it is interpreted: 

They confirmed above in Heaven that which they took upon 

themselves below on earth. 


And greeting another with the name of God is derived from a 
verse, as it is written: “And presently Boaz came from Beth- 
lehem and said to the harvesters: The Lord is with you, and they 
said to him: May the Lord bless you” (Ruth 2:4). And it states: 
“And the angel of the Lord appeared to him and said to him: 
The Lord is with you, mighty man of valor” (Judges 6:12). The 
Gemara asks: What is the reason that the Gemara cites the addi- 
tional source about Gideon, introduced with the phrase: And it 
states? Why was the proof from Boaz’s statement to the harvesters 
insufficient? The Gemara explains: And if you would say: It is 
Boaz who did so on his own, and from Heaven they did not 
agree with him; come and hear proof, and it says: “The Lord is 
with you, mighty man of valor.” The angel greeted Gideon with 
the name of God, indicating that there is agreement in Heaven 
that this is an acceptable form of greeting. 


From where is it derived that the heavenly court agreed to the 
bringing of the first tithe to the Temple treasury in Jerusalem? It 
is derived from a verse, as it is written: “Bring you the whole tithe 
into the storehouse, that there may be food in My house, and 
try Me now with this, says the Lord of hosts, if I will not open 
for you the windows of heaven and pour you out a blessing, 
that there shall be more than sufficiency [ad beli dai]” (Malachi 
3:10). This indicates that the heavenly court agreed that the first 
tithe should be brought to the Temple treasury. The Gemara asks: 
What is the meaning of “ad beli dai”? Rami bar Rav says: It means 
that the abundance will be so great that your lips will be worn 
out [yivlu], from saying enough [dai]. 
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The Gemara cites a somewhat similar statement. Rabbi Elazar 
says: In three places the Divine Spirit appeared before all to 
affirm that the action taken was appropriate: In the court of 
Shem,” in the court of Samuel the Ramathite, and in the court 
of Solomon. The Gemara elaborates: This occurred in the court 
of Shem, as it is written in the context of the episode of Judah and 
Tamar: “And Judah acknowledged them and said: She is more 
righteous than I [mimmenni]” (Genesis 38:26). How did Judah 
know that Tamar’s assertion that she was bearing his child was 
correct? Perhaps, just as he went to her and hired her as a prosti- 
tute, another person went to her and hired her as well, and he is 
not the father. Rather, a Divine Voice? emerged and said: It is 
from Me [mimmenni] that these secrets emerged." God affirmed 
that her assertion was correct and that it was His divine plan that 
Judah would father a child from Tamar. 


Likewise, this occurred in the court of Samuel, as it is written: 
“Here I am; testify against me before the Lord and before His 
anointed: Whose ox have I taken... And they said: You have 
neither defrauded us nor oppressed us... And he said to them: 
The Lord is witness against you, and His anointed is witness this 
day, that you have not found anything in my hand. And he said: 
He is witness” (1 Samuel 12:3-5 ). Based on the context, instead of 
the singular: “And he said,” the plural: And they said, should have 
been written, as the verse appears to be the reply of the Jewish 
people to Samuel's challenge, attesting to the truth of his statement. 
Rather, a Divine Voice emerged and said: I, God, am witness to 
this matter. 


This occurred in the court of Solomon, when the Divine Spirit 
appeared in the dispute between two prostitutes over who was the 
mother of the surviving child, as it is written: “And the king 
answered and said: Give her the living child, and do not slay 
him; she is his mother” (1 Kings 3:27). How did Solomon know 
that she was the mother? Perhaps she was devious and was not 
the mother of the surviving child at all. Rather, a Divine Voice 
emerged and said: She is his mother. 


Rava said: From where do you draw these conclusions? None of 
these proofs is absolute. Perhaps in the case of Judah, once he 
calculated the passage of the months and the days from when he 
engaged in intercourse with Tamar and it happened to correspond 
with the duration of her pregnancy, he realized that her assertion 
is correct. There is no room to suspect that another man was the 
father, as the principle is: Based on that which we see, we establish 
presumptive status; based on that which we do not see, we do 
not establish presumptive status. 


With regard to Samuel too, no proof may be cited from the use of 
the singular, as on occasion the entire Jewish people is referred 
to in the singular, as it is written, e.g.: “The Jewish people is 
saved by the Lord” (Isaiah 45:17). 


With regard to Solomon too, perhaps he reasoned that due to the 
fact that this woman is merciful and seeks to spare the baby and 
this woman is not merciful, it is evident that the former is its 
mother. Rather, Rava concludes: There is no proof from the verses 
that a Divine Spirit appeared in those circumstances; rather, there 
is a tradition that this is the case. 


§ Rabbi Simlai taught: There were 613 mitzvot stated to Moses 
in the Torah, consisting of 365 prohibitions corresponding to the 
number of days in the solar year, and 248 positive mitzvot cor- 
responding to the number of a person’s limbs. Rav Hamnuna 
said: What is the verse that alludes to this? It is written: “Moses 
commanded to us the Torah, an inheritance of the congregation 
of Jacob” (Deuteronomy 34:4). The word Torah, in terms of its 
numerical value [ gimatriyya],! 
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NOTES 
The court of Shem - ow by jt ma: The Sages 
received a tradition that Tamar was judged in a court 
that followed procedures predicated on truth. It fol- 
lowed the traditions of Shem, son of Noah, although 
Shem was no longer alive (Rivan). 


From Me [mimmenni] these secrets emerged — 137 
D135 1x¥%: This homiletic interpretation is based on 
the term from the verse “than | [mimmenni],” which 
appears anomalous with Judah's statement, as there 
was no reason for him to make this comparison. 


BACKGROUND 

Divine Voice [bat kol] - bip na: Many explanations 
have been suggested for this concept. Some explain 
that a Divine Voice is a subcategory of prophecy; even 
now, when prophecy has ceased, the Divine Pres- 
ence remains (Geonim; Tosafot). Others suggest tha 
a Divine Voice is an echo or sound whose source can- 
not be determined. In certain cases, it refers to when 
people overhear a conversation between others tha 
happens to resolve a difficulty with which they were 
grappling. Similar cases are found in the Jerusalem 
Talmud (Maharatz Hayyut). Another possibility is tha 
the term batin this expression is referring to a biblica 
measure of liquid volume. Bat kol, then, is a voice 
heard by those who measure up, who are deemed 
worthy (Rosh; Sefer HaNitzahon). 


LANGUAGE 
Numerical value [gimatriyya] - KWI: Apparently 
from the Greek yewpetpia, geometria, meaning 
geometry or land measurement. The Sages employed 
the term in the broad sense of mathematics in general, 
and in the narrow sense of the numerical value of 
letters. 
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NOTES 

We heard from the mouth of the Almighty - '3⁄2 
Duy 71337: These two mitzvot, “I am the Lord your 
God” and “You shall have no other gods in My pres- 
ence,’ which constitute a separate paragraph in the 
Torah, are the only ones in the Ten Commandments 
that God stated in the first person, i.e., “I am,’ and “in 
My presence” 


He who walks wholeheartedly, etc. — 13) 07a pin: 

God commanded Abraham to traverse the land, and 

although Abraham encountered trials and tribula- 
tions over the course of his wanderings, e.g., famine, 
abduction of Sarah, finding a burial spot for her, he 
remained wholehearted and did not complain to God 

(HaKotev). 


Who has no slander, etc. - 13) by x5: The Rivan 
explains that Jacob was initially reluctant to agree to a 
plan that involved deceit and to obtain the blessings 
by deceiving his father. 


HALAKHA 


When he would see a Torah scholar - Maw nywaw 
Dan mbn mein: There is a mitzva for a king to treat 
with deference those who study Torah. When mem- 
bers of the Sanhedrin and the Sages of Israel appear 
before him, the king stands before them and seats 
them alongside him. Jehoshaphat, king of Judea, 
would treat every Torah scholar in that manner; he 
would arise and embrace him and kiss him. This is 
appropriate conduct in private. In public, in the pres- 
ence of his subjects, the king must neither stand nor 
speak softly, so that his subjects will fear him (Rambam 
Sefer Shofetim, Hilkhot Melakhim UMilhemoteihem 2:5). 
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is 611, the number of mitzvot that were received and taught by Moses 
our teacher. In addition, there are two mitzvot: “I am the Lord 
your God” and: “You shall have no other gods” (Exodus 20:2, 3), 
the first two of the Ten Commandments, that we heard from the 
mouth of the Almighty," for a total of 613. 


The Gemara provides a mnemonic for the biblical figures cited 
in the course of the discussion that follows: Dalet, mem, shin, 
mem, kuf; samekh, kuf; representing David, Micah, Isaiah, Amos, 
Habakkuk, Amos, and Ezekiel. 


Rabbi Simlai continued: King David came and established the 613 
mitzvot upon eleven mitzvot, as it is written: “A Psalm of David. 
Lord, who shall sojourn in Your Tabernacle? Who shall dwell 
upon Your sacred mountain? He who walks wholeheartedly, and 
works righteousness, and speaks truth in his heart. Who has no 
slander upon his tongue, nor does evil to his neighbor, nor takes 
up reproach against his relative. In whose eyes a vile person is 
despised, and he honors those who fear the Lord; he takes an 
oath to his own detriment, and changes not. He neither gives his 
money with interest, nor takes a bribe against the innocent. He 
who performs these shall never be moved” (Psalms, chapter 15). 
Eleven attributes that facilitate one’s entry into the World-to-Come 
appear on this list. 


The Gemara analyzes these verses: “He who walks wholeheart- 
edly”;" this is referring to one who conducts himself like our fore- 
father Abraham, as it is written concerning him: “Walk before Me 

and be wholehearted” (Genesis 17:1). 


“Works righteousness”; this is referring to one such as Abba 
Hilkiyyahu, a laborer who would not pause from his labor even to 
greet people; he righteously continued working. 


“And speaks truth in his heart”; this is referring to one such as Rav 

Safra, who was reciting Shema when a person approached him to 
purchase an item. He intended to accept the man’s offer, but he 
was unable to respond because it is prohibited to interrupt the recita- 
tion of Shema. The buyer misinterpreted Rav Safra’s silence and 
concluded that Rav Safra demanded a higher price, so he raised 
his offer. Rav Safra insisted on selling him the item for the sum 
that he was offered initially. 


“Who has no slander" upon his tongue”; this is referring to one 
who conducts himself like our forefather Jacob, who did not want 
to mislead his father in order to receive his blessings, as it is written: 
“Perhaps my father will feel me, and I will be in his eyes like a 
fraud” (Genesis 27:12). 


“Nor does evil to his neighbor”; this is referring to one who did not 
infringe upon another’s trade, constituting illegal competition. 


“Nor takes up reproach against his relative”; this is referring to one 
who draws his relatives near, and does not distance them when 
they embarrass him. 


“In whose eyes a vile person is despised”; this is referring to one 
who conducts himselflike King Hezekiah, who dragged the bones 
of his evil father, King Ahaz, in a bed of ropes, because he despised 
those considered vile by God. 


“And he honors those who fear the Lord”; this is referring to one 
who conducts himself like Jehoshaphat, king of Judea, who when 
he would see a Torah scholar” would arise from his throne and 
hug him and kiss him, and call him: My father, my father, my 
teacher, my teacher, my master, my master. 
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“He takes an oath to his own detriment, and changes not”; 
this is in accordance with the conduct of Rabbi Yohanan, as 
Rabbi Yohanan would say in the form of a vow when seeking 
to refrain from eating in another’s home: I shall fast" until I 
will come to my house. He would fulfill that vow and refrain 
from eating, even though he took the vow only to avoid eating 
in that place. 


“He neither gives his money with interest”; meaning he 
does not lend money with interest even to a gentile, which 
is permitted by Torah law. 


“Nor takes a bribe against the innocent”; this is referring to 
one suchas Rabbi Yishmael, son of Rabbi Yosei, who refused 
to sit in judgment in a case involving his sharecropper. Since 
the latter would bring him a basket of fruit, he was concerned 
that he might unconsciously favor him. 


At the conclusion of the verses, it is written: “He who per- 
forms these shall never be moved.” The Gemara relates: 
When Rabban Gamliel would reach this verse he would cry, 
and he said: It is one who performed all these actions who 
shall never be moved; but if he performed only one of them, 
he shall be moved. 


The Sages said to him: Is it written: He who performs all 
these? Rather, the phrase “he who performs these” is written, 
indicating that one is blessed even in a case where he per- 
formed one of them. As if you do not say so, compare that to 
a different verse that is written with regard to severe transgres- 
sions punishable by karet: “Do not impurify yourselves with 
all these” (Leviticus 18:24). Would you say that there too it 
means that it is one who comes into contact with all these 
who becomes impure, but one who comes into contact with 
one of these, no, he does not become impure? Rather, is it 
not that the phrase “with all these” means: With one of all 
these? Here too it means that one who performs one of all 
these has a place in the World-to-Come. 


Rabbi Simlai’s exposition continues: Isaiah came and estab- 
lished the 613 mitzvot upon six, as it is written: “He who 
walks righteously, and speaks uprightly; he who despises 
the gain of oppressions, who shakes his hands from holding 
of bribes, who stops his ears from hearing blood, and shuts 
his eyes from looking upon evil” (Isaiah 33:15). 


The Gemara elaborates: “He who walks righteously”; this 
is referring to one who conducts himself like our forefather 
Abraham, as it is written concerning him: “For I have 
known him, that he will command his children...to perform 
righteousness and justice” (Genesis 18:19). 


“And speaks uprightly”; this is referring to one who does not 
shame another in public. 


“He who despises the gain of oppressions”; this is referring 
to one such as Rabbi Yishmael ben Elisha, who refused to sit 
in judgmentin a case involving one who gave him priestly gifts, 
to avoid the appearance of impropriety. 


“Who shakes his hands from holding of bribes”; this is 
referring to one such as Rabbi Yishmael, son of Rabbi Yosei, 
who, as explained above, refused to sit in judgment in a case 
involving his sharecropper. 


“Who stops his ears from hearing blood”; this is referring to 
one who would not hear derision of a Torah scholar and 
remain silent, such as Rabbi Elazar, son of Rabbi Shimon, 
who was well known for this. 


rom the publisher 


NOTES 
| shall fast - mayna xx: Even though this commitment 
does not have the authority of a vow, and he said it only to 
avoid eating in the house of the Nasi, he was meticulous 
in observing his commitment (see Etz Yosef). 
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HALAKHA 
Women when they stand over the laundry - nwa 
TDI by nitnaiyw mywa: It is prohibited to watch 
women when they are ‘standing over their laundry 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 21:21; 
Shulhan Arukh, Even HaEzer 21:1). 


BACKGROUND 
Stand over the laundry - 79337 by nimi: 
Garments were typically laundered in a river or 
another water source. In order to avoid wetting their 
clothes, the women laundering the garments would 
raise their skirts and roll up their sleeves. 
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“And shuts his eyes from looking upon evil” is to be understood 
in accordance with the statement of Rabbi Hiyya bar Abba, as 
Rabbi Hiyya bar Abba says: This is referring to one who does 
not look at women when they stand over the laundry" at the 
river. The women would lift the garments they were wearing to 
keep them out of the water, and thereby expose part of their 
bodies. 


And it is written with regard to one who performs these matters: 

“He shall dwell on high; his fortress shall be the munitions of 
rocks; his bread shall be given, his waters shall be sure” (Isaiah 
33:16). 


Micah came and established the 613 mitzvot upon three, as it 
is written: “It has been told to you, O man, what is good, and 
what the Lord does require of you; only to do justly, and to 
love mercy, and to walk humbly with your God” (Micah 6:8). 


The Gemara elaborates: “To do justly,” this is justice; “to love 
mercy,’ this is an allusion to acts of loving-kindness; “and to 
walk humbly with your God,’ this is an allusion to taking the 
indigent dead out for burial and accompanying a poor bride to 
her wedding canopy, both of which are to be performed without 
fanfare glorifying the doer. The Gemara notes: And are these 
matters not inferred a fortiori? If, with regard to matters that 
tend to be conducted in public, e.g., funerals and weddings, the 
Torah states “walk humbly” when doing them, then in matters 
that tend to be conducted in private, e.g., charity and Torah 
study, all the more so should they be conducted in private. 


Isaiah then established the 613 mitzvot upon two, as it is stated: 
“So says the Lord: Observe justice and perform righteous- 
ness” (Isaiah 56:1). Amos came and established the 613 mitzvot 
upon one, as it is stated: “So says the Lord to the house of 
Israel: Seek Me and live” (Amos 5:4). Rav Nahman bar Yitzhak 
objects to this: There is no proof that the verse in Amos is 
establishing all the mitzvot upon one; say that Amos is saying: 
Seek Me throughout the entire Torah, as the verse does not 
specify the manner in which one should seek the Lord. Rather, 
say: Habakkuk came and established the 613 mitzvot upon 
one, as it is stated: “But the righteous person shall live by 
his faith” (Habakkuk 2:4). 


§ Rabbi Yosei bar Hanina says: Moses our teacher issued four 
decrees upon the Jewish people, and four prophets came and 
revoked them. Moses said: “And Israel dwells in safety, the 
fountain [ein] of Jacob alone” (Deuteronomy 33:28), indicating 
that the Jewish people will dwell in safety only when they reach 
a lofty spiritual level similar to [me’ein] that of Jacob our fore- 
father. Amos came and revoked it, as it is stated: “Lord God, 
cease, I beseech You; how shall Jacob stand, as he is small” 
(Amos 7:5), and immediately afterward it states: “The Lord 
regretted this; it too shall not be, says the Lord God” (Amos 7:6). 


Moses said: “And among these nations you shall have no 
repose” (Deuteronomy 28:65). Jeremiah came and revoked 
it, and said: “Even Israel, when I go to cause him to rest” 
(Jeremiah 31:1), indicating that the Jewish people will find 
rest even in exile. 


Moses said: “He visits the transgression of the fathers upon 
the sons” (Exodus 34:7). Ezekiel came and revoked it: “The 
soul that sins, it shall die” (Ezekiel 18:4), and not the children 
of that soul. 


Moses said: “And you shall be lost among the nations” (Leviti- 
cus 26:38). Isaiah came and revoked it, and said: “And it shall 
be on that day the great shofar shall be sounded, and those 
lost in the land of Assyria shall come” (Isaiah 27:13). 
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Rav says: I am afraid of that verse: “And you shall be lost among 
the nations.” Rav Pappa objects to this: Perhaps it means that 
the Jewish people will be like a lost item that is sought by its 
owner, and God will restore those lost in exile, as it is written: “I 
have gone astray like a lost lamb; seek Your servant” (Psalms 
119:176). Rather, Rav was afraid from that which is written in 
the latter portion of that verse, where it is written: “And the 
land ofyour enemies shall consume you.” Mar Zutra objects to 
this: Perhaps it means like the consumption of cucumbers’ and 
gourds, which are not consumed in their entirety. Some is left 
over, from which additional plants can grow. 


§ Apropos tribulations of exile and hope for redemption, the 
Gemara relates: And it once was that Rabban Gamliel, Rabbi 
Elazar ben Azarya, Rabbi Yehoshua, and Rabbi Akiva were 
walking along the road in the Roman Empire, and they heard 
the sound of the multitudes of Rome’ from Puteoli’ at a dis- 
tance of one hundred and twenty mil. The city was so large that 
they were able to hear its tumult from a great distance. And the 
other Sages began weeping and Rabbi Akiva was laughing. They 
said to him: For what reason are you laughing? Rabbi Akiva 
said to them: And you, for what reason are you weeping? They 
said to him: These gentiles, who bow to false gods and burn 
incense to idols, dwell securely and tranquilly in this colossal 
city, and for us, the House of the footstool of our God, the 
Temple, is burnt 


by fire, and shall we not weep? Rabbi Akiva said to them: That 
is why I am laughing. If for those who violate His will, the 
wicked, it is so and they are rewarded for the few good deeds they 
performed, for those who perform His will, all the more so will 
they be rewarded. 


The Gemara relates another incident involving those Sages. On 
another occasion they were ascending to Jerusalem after the 
destruction of the Temple. When they arrived at Mount Scopus 
and saw the site of the Temple, they rent their garments" in 
mourning, in keeping with halakhic practice. When they arrived 
at the Temple Mount, they saw a fox that emerged’ from the 
site of the Holy of Holies. They began weeping, and Rabbi 
Akiva was laughing. They said to him: For what reason are you 
laughing? Rabbi Akiva said to them: For what reason are you 
weeping? They said to him: This is the place concerning which 
it is written: “And the non-priest who approaches shall die” 
(Numbers 1:51), and now foxes walk in it; and shall we not weep? 


Rabbi Akiva said to them: That is why I am laughing, as it is 
written, when God revealed the future to the prophet Isaiah: 
“And I will take to Me faithful witnesses to attest: Uriah the 
priest, and Zechariah the son of Jeberechiah” (Isaiah 8:2). Now 
what is the connection between Uriah and Zechariah? He clari- 
fies the difficulty: Uriah prophesied during the First Temple 
period, and Zechariah prophesied during the Second Temple 
period, as he was among those who returned to Zion from Baby- 
lonia. Rather, the verse established that fulfillment of the proph- 
ecy of Zechariah is dependent on fulfillment of the prophecy 
of Uriah. 
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BACKGROUND 
Consumption of cucumbers — pwp TP: Some 
explain that this is referring to large cucumbers, as 
typically one was unable to finish them and some 
would remain. Alternatively, cucumbers are difficult 
to digest, and they fight back, as it were, against those 
who consume them. 


The multitudes of Rome - 117 by Azim: In those 
days Rome was one of the largest cities in the world, 
with about one million inhabitants. Relative to the 
small cities in Eretz Yisrael it was a huge metropolis, 
whose multitudes could be heard at a great distance. 


Puteoli - mobs: There are many variant readings of 
this term. Some say that it is a variation of capitolium, 
meaning Capitoline Hill, one of the seven hills of Rome. 
Others maintain that it is the city Potalos or Puteoli in 
the Campania region in southern Italy. Various sources 
indicate that the Sages of Israel would reach Rome via 
southern Italy. 


HALAKHA 


When they arrived at Mount Scopus they rent their 
garments - ota wip Paisg vad samy: One 
who sees the Temple in ruins recites: Our sacred and 
glorious House, in which our ancestors praised You, 
has been burned in fire, and all that is precious to us 
has become a ruin. He then must rend his garment. 
From when is one obligated to rend his garment? It is 
from when he reaches Mount Scopus (Rambam Sefer 
Zemanim, Hilkhot Ta‘anit 5:16; Shulhan Arukh, Orah 
Hayyim 561:2). 


BACKGROUND 

Fox that emerged — xxw byw: Based on the Sages 
mentioned, particularly Rabbi Yehoshua, it appears 
hat this incident occurred near the time of the bar 
okheva revolt. Although the foundation of the Temple 
was in ruins, parts of it remained standing, and the 
Holy of Holies was not completely destroyed until the 
emperor Hadrian did so later. Although foxes typically 
ive in caves, occasionally they reside in ruins as well. As 
he Temple Mount was desolate, it is not surprising that 
‘oxes resided in the location of the Temple. 
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In the prophecy of Uriah it is written, etc. - mxa 
^3 ana: The early commentaries note that there is no 
book containing the prophecies of Uriah, nor did any of 
his prophecies survive verbatim. Nevertheless, Jeremiah 
(chapter 26) states that Uriah from Kiriath Jearim, like 
Micah the Morashtite, prophesied with regard to the 
destruction of Jerusalem. The prophecy of Micah appears 
in that chapter (verse 18): “Zion shall be plowed as a field, 
and Jerusalem shall become rubble, and the Temple 
ount as the high places of a forest” (see also Micah 3:12). 
A subsequent verse states: “And there was also a man 
hat prophesied in the name of the Lord, Uriah the son of 
Shemaiah of Kiriath Jearim” (Jeremiah 26:20). Apparently, 
Uriah prophesied a similar prophecy (Tosafot). 


| was afraid that the prophecy of Zechariah would not 
be fulfilled - sat bw ines PIA KIW KPD nn: 
The Maharal explains that Rabbi Akiva was not in fact 
skeptical about whether or not the prophecy of Zechariah 
would be fulfilled. Rather, a prophecy can be fulfilled 
in a more limited or more expansive manner, and he 
was concerned that the prophecy of Zechariah would 
be fulfilled in a limited manner. Once he saw that the 
prophecy of Uriah was fulfilled in an expansive manner, 
he was confident that the same would be the case with 
regard to the prophecy of Zechariah, as it was linked to 
the prophecy of Uriah. 
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In the prophecy of Uriah it is written:" “Therefore, for your sake 
Zion shall be plowed as a field, and Jerusalem shall become rubble, 
and the Temple Mount as the high places of a forest” (Micah 3:12), 
where foxes are found. There is a rabbinic tradition that this was 
prophesied by Uriah. In the prophecy of Zechariah it is written: 
“There shall yet be elderly men and elderly women sitting in the 
streets of Jerusalem” (Zechariah 8:4). Until the prophecy of 
Uriah with regard to the destruction of the city was fulfilled I was 
afraid that the prophecy of Zechariah would not be fulfilled," as 
the two prophecies are linked. Now that the prophecy of Uriah 
was fulfilled, it is evident that the prophecy of Zechariah remains 
valid. The Gemara adds: The Sages said to him, employing this 
formulation: Akiva, you have comforted us; Akiva, you have 
comforted us. 
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In this chapter, several prohibitions for which one is liable to receive lashes were 
enumerated. The primary import of this chapter lies in the fundamental principles 
that govern the administration of lashes. 


In general, the punishment of one who violates a Torah prohibition is lashes. That 
is the case not only with regard to prohibitions whose punishment is not specified, 
but also with regard to more stringent prohibitions for which one is subject to the 
punishment of karet. 


At the same time, there are transgressions for whose performance one is not flogged. 
A person is not flogged for violating a prohibition that serves as a mandate for court- 
imposed capital punishment. Also, one is flogged only for a prohibition that involves 
an action, not for a prohibition that is violated by refraining from an action. Although 
as a rule, speech is not considered an action for these purposes, there are exceptions, 
e.g., taking a false oath, substituting a non-sacred animal for a sacrificial animal, and 
cursing another invoking the name of God, are all punishable with lashes. One may 
also be flogged even ifhe did not perform the primary action, provided that he assists 
the person performing the action in some way, e.g., rounding the edges of the head. 


For a prohibition that entails performance of a mitzva, i.e., when one violates the 
prohibition there is a mitzva that rectifies it, one is flogged only if he violated the 
prohibition in a manner that obviates any possible fulfillment of that mitzva. 


When one performs one action and thereby violates several prohibitions, he is 
flogged with a number of sets of lashes corresponding to the number of prohibitions 
that he violated. If he violates several prohibitions simultaneously, he is liable to 
receive one set of lashes for each. The mishna enumerated cases where one could be 
liable for violating several prohibitions due to the performance of one action. 


Lashes, like the death penalty, are administered only if the transgressor was fore- 
warned before he performed the transgression. If he is forewarned only once, then 
even if he proceeded to perform that transgression several times, he is flogged with 
only one set of lashes. In cases where the Torah specifies that the prohibition consists 
of several components, e.g., the prohibition to shave the edges of one’s beard with 
a razor, one receives several sets of lashes. Similarly, one is flogged with five sets of 
lashes for cutting an incision in his skin in mourning over five dead people, or for 
cutting five incisions in his skin over one dead person. 


With regard to the manner in which lashes are administered in practice, it is explained 
that the punishment depends upon an assessment that the person being flogged will 
not die due to the lashes. Therefore, if he is unable to withstand the entire punish- 
ment due him, he is flogged with the number of lashes that he can bear. Since the 
punishment of lashes involves debasing the person being flogged, if in the course of 
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being flogged he is debased, e.g., by urinating or defecating in public, he is exempt 
from the remaining lashes. 


The Sages concluded that the number of lashes administered is forty-less-one. In any 
case where it is necessary to administer fewer lashes, one is flogged with a number 
of lashes divisible by three. 


A court of three ordained Sages sentences a transgressor to be flogged, and the lashes 
are administered by the court attendant. The judges count the lashes, supervise the 
procedure, and recite verses to inform the transgressor why he is being flogged. The 
one receiving lashes stands hunched and bound, and the attendant flogs him on his 
shoulders and on his chest. The court would prepare a special strap in order to allude 
to the nature of the transgression. 


At the end of the chapter, the Gemara cites aggadic statements relating to the merit 
earned through the performance of mitzvot, the tally of the mitzvot in the Torah, and 
certain modes of conduct taught by the prophets that serve as a microcosm and the 
crux of all the mitzvot. The chapter concludes with words of consolation relating to 
the ultimate reward of the Jewish people in the future. 
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Introduction to Shevuot 


Tractate Shevuot deals primarily with the halakhot of the various categories of oaths. 
The tractate is included in Seder Nezikin, the Order of Damages, because many of the 
categories of oaths, including oaths of testimony and oaths of judges, are used within 
a court setting as part of the judicial proceedings in order to establish a person’s 
liability or lack thereof. As such, it is a logical continuation of tractate Sanhedrin. 
Indeed, in the mishnaic order it appears immediately after tractate Makkot, which is 
considered a direct continuation of tractate Sanhedrin. Nevertheless, tractate Shevuot 
also covers other categories of oaths, such as oaths on an utterance, which are not in 
any way connected to the judicial process. Also included in the tractate are various 
halakhot of offerings, which are more directly associated with tractate Zevahim but 
are included here in a tangential way. 


The underlying concept of an oath is that a person can be relied upon to tell the truth 
when he takes an oath that a statement he says is true, specifically when he attests to 
his claim by taking the oath in God’s name. 


The violation of an oath is considered a particularly severe matter. Already in the Ten 
Commandments it is stated: “The Lord will not absolve one who raises His name in 
vain” (Exodus 20:7; Deuteronomy 5:11), which refers to one who takes an oath about 
an issue, the truth of which is patently obvious. The Sages (see Jerusalem Talmud, 
Nedarim 3:2) understand that this refers even to one who takes an oath truthfully 
about an obvious fact. If so, all the more so does one who takes a false oath commit 
a grave sin. Indeed, a large section of the tractate deals with the process of atonement 
for one who takes a false oath. The consequences for taking a false oath include both 
liability to bring an offering in the case of an unwitting violation, and, in certain 
instances, corporal punishment for an intentional transgression. 


Many of the various categories of oaths are defined by the Torah, although there are 
additional categories that were devised by the Sages. A number of significant distinc- 
tions exist between oaths by Torah law and oaths by rabbinic law. 


One category of oaths involves those that affect only the person taking the oath and 
do not relate to the property or actions of other people. This includes oaths on an 
utterance and oaths taken in vain. 


An oath on an utterance is one in which a person takes an oath about an event, stating 
either that it took place or that it will take place. The oath can refer either to an action 
that one will perform or to one refraining from performing an action. 


If one takes a false oath about an event that has already happened, or about a real- 
ity that currently exists, then one immediately incurs liability. If one transgresses 
intentionally, and there are witnesses who had forewarned him, one is liable to 
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receive lashes. If the violation was unwitting, then one is liable to bring a sliding-scale 
offering, either a sheep, bird, or meal-offering, depending on one’s financial ability. 


Oaths taken in vain are oaths from which nothing is to be gained because they relate 
to truths that are patently obvious. These include oaths that one takes in which one 
commits to perform an action that is impossible for him to perform, either because 
it is physically inconceivable or because doing so would be in violation of a prohibi- 
tion; false oaths that a person takes in which one claims that a certain fact is true 
when it is obviously false; and oaths where a person attests to an obvious truth, e.g., 
where one takes an oath that the sun is the sun. One who intentionally takes an oath 
in vain is liable to receive lashes, but one who does so unwittingly is not liable at all. 


A second class of oaths relate to financial matters that affect other people. These 
include an oath of testimony, an oath ofa deposit, an oath of the judges, and an oath 
of the bailees. 


An oath of testimony is taken in a case where a litigant claims that witnesses have 
information supporting his case and he requests that they testify on his behalf, and 
they deny that they have such information. Ifin such a case the witnesses take a false 
oath to that effect, and in actual fact they could have testified, thereby causing the 
litigant a loss, they are obligated to bring a sliding-scale offering to achieve atonement. 


An oath ofa deposit is relevant in a case where one owes another money or property 
and denies his liability, and takes an oath to that effect. This applies to any case in 
which the claimant had a financial right to the money, whether it is due to a loan, a 
deposit, or claims for damage, but it does not include a debt that is the result of a 
financial penalty placed upon the defendant. If after taking a false oath the defendant 
admits that he lied, he must repay his debt and add to it a surcharge of one-fifth of 
the principal’s value. In addition, he must bring a ram as a guilt-offering to atone for 
his transgression. 


An oath of the judges is similar to an oath of a deposit, in that one denies a debt that 
he owes someone and takes an oath to that effect. The difference is that this oath is 
administered by the court’s judges and not by the claimant. This occurs when the 
claimant states that another owes him money but he has only one witness to support 
his claim, or when the defendant admits to part of the claim. In these cases the court 
judges will demand that the defendant take an oath to support his claim. This oath 
is taken while holding onto a scroll of the Torah or onto phylacteries. Once he takes 
the oath he is then exempt from having to pay. Ifhe later admits that he took a false 
oath, he is liable to bring a guilt-offering. 


An oath of a bailee is another oath taken in a case where one denies a financial obliga- 
tion and takes an oath to that effect. It is taken when a bailee takes charge of an item 
but when the time comes to return it, he claims that some mishap occurred to the 
item for which he is exempt from any liability. In such a case the owner of the item can 
demand that the bailee take an oath affirming his claim. The main discussion of this 
oath is held in tractate Bava Metzia, but many of its halakhot are also discussed here. 


In addition to the above-mentioned classes of oaths, which are explicitly mentioned 
in the Torah, the Sages instituted the taking of oaths in various other circumstances. 
A number of such oaths are already mentioned in the Mishna. The Mishna explains 
that in these specific cases, it is the claimant who is required to take an oath and 
then he is deemed credible to extract money from the defendant. This is in contrast 
to oaths by Torah law, in which it is always the defendant who takes an oath and is 
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thereby exempted from liability. The reason for this distinction is that in the cases in 
which the Sages instituted the taking of oaths, there are strong grounds to believe the 
claimant. Nevertheless, the Sages insisted that before his claim is accepted, he must 
first reinforce his claim by taking an oath that it is true. Similarly, there are cases where 
even though the claimant does not state a definite claim, nevertheless, since there is 
basis to suspect that the defendant is liable, the Sages instituted that the defendant 
must pay unless he takes an oath that he is exempt. 


During the period of the Gemara, the Sages instituted another type of oath, called 
an oath of inducement. This type of oath is required whenever one entirely denies a 
monetary claim presented against him. Since it was instituted later, there are various 
leniencies with regard to it. 


An analysis of the various details concerning the different types of oaths, including 
their precise definitions, the circumstances in which they are taken, and the liability 
for their violation is the main focus of this tractate. In the course of these discussions 
the Gemara also raises other related subjects, including: The possibility to extend 
oaths and require one taking the oath to take an oath about additional matters; the 
ability to transfer an oath that one party was required to take onto the other party; 
and the fact that, in certain circumstances, the Sabbatical Year can cancel an obliga- 
tion to take an oath. 


The tractate opens with two chapters entirely unrelated to the halakhot of oaths. 
This is because the opening mishna formulates the various types of an oath on an 
utterance as: Two that are four, i.e., there are two types of oaths that can be further 
subdivided, for a total of four types. The mishna then goes on to list other sets of 
halakhot that can be formulated in this way and then proceeds, in the first two chap- 
ters of the tractate, to examine them. Though thematically, Seder Teharot or Seder 
Kodashim might have been a more appropriate place to discuss these sets of halakhot, 
apparently no fitting place was found there, so the discussion is recorded here. 


The main focus of these examinations is the liability for defiling the Temple by enter- 
ing it while one is ritually impure, and defiling its sacrificial foods by partaking of 
them while one is ritually impure. The liability for certain cases of these violations is 
mentioned in the Torah in the same passage that delineates one’s liability for violat- 
ing an oath of an utterance, and in both cases one is liable to bring a sliding-scale 
offering. These chapters detail all the situations in which violations can occur and 
how atonement is achieved for each of them, and then the discussion is expanded 
to include how atonement is achieved for all other transgressions. 


Tractate Shevuot contains eight chapters, the majority of which primarily focus on 
and thoroughly examine a single topic, that of oaths. 


Chapter One recounts which offerings atone for the various cases of the defiling of 
the Temple or its sacrificial foods. The different cases are defined by when and if the 
transgressor was aware of the components of the violation. 


Chapter Two delineates the precise definition of awareness with regard to one’s 
liability for the defiling of the Temple or its sacrificial foods, addresses which areas 
of the Temple are included, and sets out the halakhot of one who becomes ritually 
impure while inside the Temple. 


Chapter Three discusses the halakhot of oaths on an utterance and oaths taken in vain. 


Chapter Four addresses oaths of testimony, specifically, how they are administered 
and how one achieves atonement for having taken a false oath. 
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Chapter Five focuses on the oath of a deposit. 


Chapter Six discusses oaths of the judges and deals primarily with an oath of one 
who admits to part of a claim. 


Chapter Seven introduces the oaths that were instituted by the Sages, where it is the 
claimant who takes an oath reinforcing the truth of his claim and who may then take 
the defendant’s money. The chapter also considers the possibility of transferring an 
oath from one party to another and extending oaths to force the one taking it to also 
take an oath about additional matters. 


Chapter Eight delineates the various cases in which bailees must take oaths in which 
they state that they are exempt from liability. 


The tractate includes very little aggadic material, and the little that it does contain 
focuses mainly on highlighting the gravity of taking false oaths. 
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You shall warn the children of Israel about their impurity; and they 
shall not die in their impurity, when they defile My Tabernacle that 
is in the midst of them. 

(Leviticus 15:31) 


And he shall effect atonement upon the Sanctuary from the impurities 
of the children of Israel and from their acts of rebellion, for all their 
sins; and so shall he do for the Tent of Meeting that dwells with them 
in the midst of their impurity. 

(Leviticus 16:16) 


And it shall be on Aaron's forehead, and Aaron will bear the sin of the 
sacred offerings which the children of Israel shall sanctify, for all their 
sacred gifts; and it shall be always upon his forehead, that they may 
be accepted before the Lord. 

(Exodus 28:38) 


Or if a person touches any impure thing, whether it is the carcass of 
a non-kosher undomesticated animal, or the carcass of a non-kosher 
domesticated animal, or the carcass of an unclean creeping animal, 
and it is hidden from him, so that he is impure, and guilty; or if he 
touch the impurity of man, whatever impurity it is with which a man 
shall become impure, and it is hidden from him; and he come to know 
of it, and be guilty. 

(Leviticus 5:2-3) 


In keeping with the main topic of the tractate, i.e., oaths, the opening mishna begins 
by detailing four types of oaths on an utterance. It then proceeds by citing a list of 
other sets of halakhot, which, while they have nothing to do with the halakhot of 
oaths, can also be formulated in a structure similar to that of oaths on an utterance, i.e., 
in the form: There are two types that are four. The tractate then diverts its attention to 
these sets of halakhot, and discusses them throughout its first two chapters, returning 
to the subject of oaths only in Chapter Three. The first chapter focuses primarily on 
the various cases of defiling the Temple, which can occur when one enters it while 
one is ritually impure, or defiling its sacrificial foods, which can occur when one 
partakes of them while one is ritually impure. In the Torah, great emphasis is placed 
on maintaining the sanctity of the Temple, and many mitzvot and prohibitions relate 
to preventing a violation of its sanctity through the introduction of ritual impurity. 
Indeed, the main significance of the halakhot of ritual purity and impurity is in rela- 
tion to the Temple, and due to this, since the time the Temple was destroyed, many 
of the halakhot of purity and impurity are no longer practiced. 


As explained in this chapter, many different offerings are brought in order to atone 
for the defiling of the Temple or its sacrificial foods, with different offerings serving 
to atone for different cases. The various cases are defined based on the awareness 
the perpetrator had of his sin. One case is where a transgression is committed, either 
intentionally or unwittingly, by an individual who is fully aware of all the facts 
involved. The main set of cases involves those in which a person is unaware of the 
facts of the case during his violation, i.e., either he was unaware of the fact that he was 
ritually impure or he was ignorant of the identity of the Temple or the sanctity of the 
sacrificial foods involved. In such cases, the means by which one achieves atonement 
is dependent on whether before the transgression he was aware of the facts of the 
case and then forgot them, and whether after the violation he gained awareness of 


what he had done. 


Introduction to 
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The Torah specifies that one is liable to bring a sliding-scale offering for having defiled 
the Temple or its sacrificial foods. The Sages derived that this applies only in a case 
where one was both initially aware of all the facts involved, and then, during a lapse of 
awareness of one of those facts, he transgressed, and then afterward he regained his 
initial awareness. For other cases in which one did not have initial awareness of the 
facts or never ultimately gained awareness, other means of atonement are required, 
as the mishna explains. 


While the chapter focuses mainly on the various offerings that atone for different 
cases of defiling the Temple, it also considers which offerings will atone for other 
transgressions, in particular, the power of the atonement of Yom Kippur and the 
offerings sacrificed on that day. 
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MI SHN A With regard to oaths on an utterance of the 


lips, there are two types that are actually four 
types. The Torah specifies only two types of oaths whose violation 
renders one liable to bring a sliding-scale offering to atone for his 
transgression (see Leviticus 5:4): Where a person takes an oath to 
perform some action, and where he takes an oath to refrain from 
performing some action. With regard to both types, the Torah explic- 
itly mentions liability only for an oath pertaining to one’s future 
behavior. Nevertheless, the Sages derive that one is also liable for a 
violation ofboth types of oaths when they pertain to one’s past behav- 
ior. Accordingly, although only two types are explicitly mentioned in 
the Torah, the Sages derive that there are actually four types. 


The mishna lists similar groups of halakhot. With regard to cases of 
awareness of the defiling of the Temple by entering it while one is 
ritually impure, or defiling its sacrificial foods by partaking of them 
while one is ritually impure, there are two types that are actually 
four. It is prohibited for an impure person to enter the Temple (see 
Numbers 19:20) or to partake of its sacrificial foods (see Leviticus 
7:19-20). If one transgressed either prohibition during a lapse of 
awareness, then upon becoming aware of his transgression, he is 
liable to bring a sliding-scale offering (see Leviticus 5:2). The Torah 
specifies that one is liable to bring the offering only in the case in 
which he had a lapse of awareness of the fact that he was impure. The 
Sages derive that one is liable not only in these two cases, but also 
where he was aware of his personal status but had a lapse of awareness 
concerning the identity of the place he was entering or the status of 
the foods he ate. 


With regard to acts of carrying out that are prohibited on Shabbat,’ 
there are two types that are actually four. On Shabbat, it is prohibited 
to transfer an item from domain to domain. The Torah explicitly refers 
to only two cases, both of which involve an item being transferred 
from a private domain to a public domain: Where the transfer is made 
by a person who remains in the public domain, and where the transfer 
is made by a person who remains in the private domain. The Sages 
derive that liability is incurred in these cases also if the item is trans- 
ferred from the public domain to the private domain. Although only 
two types are mentioned by the Torah, the Sages derive that there are 
actually four types. 


With regard to shades of leprous marks’ on a person’s skin, there are 
two types that are actually four. The Torah specifies that if a leprous 
mark appears on a person's skin, the afflicted person must undergo a 
process of purification and then bring various offerings. Part of the 
classification of these types of leprosy is based on their shade of white. 
Two types of marks are explicitly mentioned in the Torah, and the 
Sages derive that each of these two types has a secondary mark. 
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BACKGROUND §=————__— 
Acts of carrying out on Shabbat - nawn nixyy»: One of 
he Torah's thirty-nine categories of labor prohibited on 
Shabbat is the labor of transferring items, which is treated 
in detail in a significant portion of tractate Shabbat. The 
abor of transferring includes two different situations. 
The first is the transfer of an item from the private to the 
public domain or vice versa, unrelated to the distance 
he item was moved; and the second, carrying an item 
our cubits in the public domain. Despite the differences 
between these scenarios, they share several common 
elements. In both cases, the item in question is lifted from 
a significant surface with a minimum requisite measure, 
and then placed on another similar surface. If only one 
of the stages, either lifting or placing, was performed 
by an individual, or if each was performed by a different 
person, it does not constitute labor prohibited on Shab- 
bat by Torah law. 


ROUND | 


Leprosy — nyt: Leprosy is one of the primary sources of ritual 
impurity and is particularly severe in that it imparts impurity to 
objects found in the same enclosure with it, like the impurity 
caused by corpses. This malady is commonly referred to in the 
Torah as tzara‘at, which is traditionally rendered as leprosy. But 
it is not necessarily the medical equivalent of that disease. The 
halakhot governing these symptoms are articulated at length 
in Leviticus, chapters 13-15, and in tractate Nega‘im. 

There are many types of leprosy, such as that of the skin, the 
hair, articles of clothing, and houses. When a symptom appears, 
it is examined by a priest, and only a priest is authorized to 
determine whether to quarantine the affected person for a 
certain period in cases of uncertainty, or to declare immediately 


hat the symptom is or is not leprosy. While the Jewish people 
were in the wilderness, a person afflicted with leprosy was sen 
out of the camp until the affliction was cured. In Eretz Yisrael, 
lepers were sent out of walled cities. 

A cured leper undergoes specific rites outside the city, as 
well as a special purification ceremony in the Temple itself, 
which includes bringing several offerings. The main sign of 
human leprosy is a mark that appears on a person's skin, but the 
Torah distinguishes between a snow-white mark and a wool- 
white mark. Because the priest must determine the nature o 
he marks he is examining, sufficient lighting is required. 


Temple chamber where lepers would immerse 
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— NOTES —HH———_ 
Sliding-scale offering - 111) mip: The sliding-scale offering 
is a form of sin-offering where the financial situation of the 
sinner is taken into account in determining the nature of the 
sin-offering that he must bring. If the sinner is wealthy, he 
must bring a sin-offering of a female lamb or goat. If he can- 
not afford a lamb or goat, he brings a pair of doves instead, 
one as a burnt-offering and the other as a sin-offering. If he 
cannot afford even birds, he brings a meal-offering instead. 
The Torah allows one to atone with a sliding-scale offer- 
ing for only three transgressions: Violating an oath on an 
utterance, taking a false oath to avoid giving testimony, 
and entering the Temple or partaking of sacrifices while 
ritually impure. 
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The mishna returns to the subject of defiling the Temple or its sac- 
rificial foods. It elaborates on which offerings atone for different 
cases of defiling the Temple or its sacrificial foods: In cases in which 
one had awareness, i.e., he knew he was ritually impure and was 
aware of the sanctity of the Temple or foods involved at the begin- 
ning, i.e., before he transgressed, and had awareness at the end," 
i.e. after the transgression, but had a lapse of awareness of one of 
those two components in between, while he actually transgressed, 
this person is liable to bring a sliding-scale offering." 


For cases in which one had awareness at the beginning, trans- 
gressed during a lapse of awareness, and still had no awareness at 

the end," the goat whose blood presentation is performed inside 

the Sanctuary on Yom Kippur, and Yom Kippur itself, suspend any 
punishment that he deserves until he becomes aware of his trans- 
gression; and then to achieve atonement he brings a sliding-scale 

offering. 


For cases in which one did not have awareness at the beginning 
but had awareness at the end," the goat whose blood presentation 
is performed outside the Sanctuary, i.e., the goat of the additional 
offerings of Yom Kippur, and Yom Kippur itself, atone, as it is 
stated with regard to the offerings brought on Yom Kippur: “One 
goat for a sin-offering aside from the sin-offering of the atone- 
ments” (Numbers 29:11). The verse juxtaposes the internal and 
external goats together to teach that for that which this one atones, 
that one atones. Just as the internal goat, i.e., the one whose blood 
presentation is performed inside the Sanctuary, atones only for 
a case in which there was awareness of the components of the 
transgression at some point, i.e., at the beginning, so too, the exter- 
nal goat, i.e. the goat of the additional offerings of Yom Kippur, 
atones only for a case in which there was awareness at some point, 
i.e., at the end. 


And for cases in which one did not have awareness, neither at the 
beginning nor at the end," the goats brought as sin-offerings for 
the additional offerings of the Festivals and the goats brought as 
sin-offerings for the additional offerings of the New Moons atone. 
This is the statement of Rabbi Yehuda. Rabbi Shimon says: The 
goats of the Festivals atone for cases in which one never had aware- 
ness of the transgression, but the goats of the New Moons do not. 
But if so, for what do the goats of the New Moons atone? 


One had awareness at the beginning and.. 


HALAKHA 
.at the end - 


One did not have awareness at the beginning but did at 


pion nyna mwt aa W»: One is liable to bring a sliding-scale 
offering forthe ‘defiling of the Temple or its sacrificial foods only 
when both before and after the transgression he was aware of 
his personal state of impurity and of the sanctity of the Temple 
or sacrificial foods involved, and the transgression itself was 
done during a lapse of awareness of one of those components 
(Rambam Sefer Korbanot, Hilkhot Shegagot 11:1). 


One had awareness at the beginning but not at the end 
Hida Ma pre nnna mye) ma w»: For the defiling of the Temple 
or its sacrificial foods in which one had awareness of one of the 
components of the transgression before the transgression, then 
transgressed during a lapse of awareness, and did not regain 
awareness at the end, the goat whose blood presentation is 
performed inside the Sanctuary on Yom Kippur, and Yom Kip- 
pur itself, suspend any punishment that he deserves until he 
becomes aware of his transgression, at which point he is liable 
to bring a sliding-scale offering (Rambam Sefer Korbanot, Hilkhot 
Shegagot 11:9). 


the end —ipa...ta W bax nonna nyp ma pg: For the defiling 
of the Temple or its sactificial foods where one was unaware 
until after the transgression of both the fact that he was ritually 
impure and of the sanctity of the Temple or of the sacrificial 
foods involved, when one then gained awareness, the goat 
whose blood presentation is performed outside the Sanctuary 
and Yom Kippur itself atone (Rambam Sefer Korbanot, Hilkhot 
Shegagot 11:9). 


One did not have awareness, neither at the beginning nor 
at the end - ipa Kh anna xb ayy ma px: For the defiling 
of the Temple or its sacrificial foods with Tegard to which one 
never had awareness, either of the fact that he was ritually 
impure or of the sanctity of the Temple or of the sacrificial foods 
involved, and even after the transgression he did not become 
aware, the goats of the Festivals and the goats of the New 
Moons atone. This is in accordance with the opinion of Rabbi 
Yehuda, as the halakha follows his opinion in his disputes with 
Rabbi Shimon (Rambam Sefer Korbanot, Hilkhot Shegagot 11:9). 
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They atone for a ritually pure person who unwittingly partook of 
ritually impure sacrificial food. 


Rabbi Meir says: With regard to all the goats offered as additional 
offerings, those of the New Moons, Festivals, and Yom Kippur, 
their atonement, i.e., the atonement that they effect, is the same; 
they all atone for the defiling of the Temple by entering it while 
impure, or for the defiling of its sacrificial foods by partaking of 
them while impure. 


Rabbi Shimon would say, delineating his opinion as the mishna 
expresses it above: The goats of the New Moons’ atone for a ritu- 
ally pure person who unwittingly partook of ritually impure 
sacrificial food. And with regard to the defiling of the Temple or 
its sacrificial foods, the goats of the Festivals atone for cases in 
which one did not have awareness, neither at the beginning 
nor at the end, and the goats of the additional offerings of Yom 
Kippur’ atone for cases in which one did not have awareness 
at the beginning but did have awareness at the end. 


The Rabbis said to him: What is the halakha with regard to 
whether goats consecrated for different days may be sacrificed, 
this one in place of that one? For example, if a goat was initially 
consecrated to be sacrificed as part of the Yom Kippur additional 
offerings, may it be sacrificed as part of the Festival additional 
offerings instead? Rabbi Shimon said to them: They may be sac- 
rificed. They said to him: Since, according to you, their atone- 
ment is not the same, how could they possibly be sacrificed, this 
one in place of that one? Rabbi Shimon said to them: They can be 
interchanged, since ultimately all of them come to atone for the 
defiling of the Temple or its sacrificial foods. 


Rabbi Shimon ben Yehuda" says in the name of Rabbi Shimon 
a tradition of his opinion that differs from the way the mishna 
expresses it above: The goats of the New Moons atone for a ritu- 
ally pure person who unwittingly partook of ritually impure 
sacrificial food. The goats of the Festivals exceed them, as they 
atone both for a pure person who partook of impure sacrificial 
food and also for cases of defiling the Temple or its sacrificial foods 
in which one did not have awareness, neither at the beginning 
nor at the end. 


The goats of Yom Kippur further exceed them, as they atone 

both for a ritually pure person who partook of ritually impure 

sacrificial food and for cases of defiling the Temple or its sacrificial 

foods in which one did not have awareness, neither at the begin- 
ning nor at the end; and they also atone for cases in which one 

did not have awareness at the beginning but did have awareness 

at the end. 


The Rabbis said to him: What is the halakha with regard to 
whether goats consecrated for different days may be sacrificed, 
this one in place of that one? Rabbi Shimon said to them: Yes, 
they can be interchanged. They said to him: If what you say is 
so, granted that the goats of Yom Kippur may be sacrificed on 
the New Moons, but how could the goats of the New Moons 
be sacrificed on Yom Kippur when they will need to effect 
atonement for that which they were not consecrated for? Rabbi 
Shimon said to them: They can all be interchanged, since ulti- 
mately all of them come to atone for the defiling of the Temple 
or its sacrificial foods, even if each one atones for a different case. 


§ And for the intentional defiling of the Temple” or its sacrificial 
foods, both the goat whose blood presentation is performed 
inside the Sanctuary on Yom Kippur, and Yom Kippur itself, atone. 


BACKGROUND 


Goats of the New Moons - mwmw y spy: The Torah 
(Numbers 28:15) requires a goat to 5 be sacrificed as a com- 
munal sin-offering on each New Moon. Its sacrifice follows 
the same procedure as that used for sin-offerings of a 
private individual, and it atones for certain transgressions 
involving ritual impurity in the Temple service. 


Goats of Yom Kippur - a15373 OF yw: The Torah 
requires that on Yom Kippur lots be drawn for two goats, 
one to be sacrificed as a sin-offering in the Temple, and 
one to be used as the scapegoat sent to Azazel (see Leviti- 
cus, chapter 16). 

The goat sacrificed as a sin-offering is slaughtered in 
the northern section of the Temple courtyard. Afterward, 
the High Priest takes its blood into the Holy of Holies and 
sprinkles it between the staves of the Ark. Upon leaving 
the Holy of Holies, he sprinkles its blood on the curtain 
separating the Holy of Holies from the Sanctuary. Next, 
he mixes the goat's blood with that of the bull sacrificed 
previously and sprinkles that mixture on the golden altar. 
All these acts are necessary for the sacrifice to be valid. The 
remaining blood is poured at the western base of the altar. 
The flesh and the hide of this goat are burned in a special 
place outside Jerusalem. 


Lottery of the two goats in the Temple on Yom Kippur 


NOTES 

Rabbi Shimon ben Yehuda, etc. — 13177797 2 piynw 127: 
The difference between the two versions of Rabbi Shi- 
mon’s opinion is as follows: According to the first version 
cited, Rabbi Shimon holds that each of the goats, i.e., of 
the New Moons, Festivals, and Yom Kippur, atones for a 
unique case, with none of them atoning for that which 
another one atones for. According to Rabbi Shimon ben 
Yehuda, Rabbi Shimon holds that there is some overlap 
between the atonement of the different goats. Listed in 
the order of: Goats of the Festivals, of the New Moons, and 
of Yom Kippur, each additional type of goat offering atones 
for an additional case, and it also atones for all of the cases 
relevant to the goats that appear earlier in the list. 


HALAKHA 

Intentional defiling of the Temple, etc. - naw jit 
"DWT: In the case of intentional defiling of the Temple 
orits sacrificial foods, if the perpetrator is a priest, then the 
bull of the High Priest that he offers on Yom Kippur atones, 
and if he is a Israelite or Levite, then the goat whose blood 
is sprinkled inside the Sanctuary and Yom Kippur itself 
atone (Rambam Sefer Korbanot, Hilkhot Shegagot 11:9). 
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Minaw nivay: For all other transgressions in the Torah, 
whether light or severe, whether intentional or unwitting, 
whether one became aware of them or did not become 
aware of them, if one repents then the scapegoat atones 
(Rambam Sefer HaMadda, Hilkhot Teshuva 1:2). 


For rounding the edges of his head one is liable to receive 
two sets of lashes - DAW W7 by am: One who rounds 
the edges of his head transgresses a Torah prohibition and 
is liable to receive lashes. He is independently liable for 
each side of the head. Even if he rounds both edges at the 
same time, following a single forewarning, he is still liable to 
receive two sets of lashes (Rambam Sefer HaMadda, Hilkhot 
Avoda Zara 12:1; Shulhan Arukh, Yoreh De'a 181:1). 


— ~ NOTES © 

Whether one became aware or did not become aware - 
yin xd) yin: As is apparent from the Gemara later (12b), 
he reference here is not to a case where an individual 
unwittingly transgressed a definite prohibition and later 
did or did not become aware of it. For such a violation, once 
he does become aware of his transgression he is liable to 
bring a sin-offering, and Yom Kippur will not absolve him 
of that obligation. Rather, here it is referring to a situation 
where the very details of the case were uncertain, such 
hat for an unwitting violation one would be liable only for 
a provisional guilt-offering. For example, it was uncertain 
whether certain fat that he ate was forbidden or permitted 
at. For such a case, Yom Kippur will atone and absolve the 
individual of the need to bring a provisional guilt-offering 
(see Karetot 25a). 
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Scapegoat — nonwan yw: The scapegoat sent to Azazel on 
Yom Kippur was ultimately thrown from a high desert cliff some 
12 to 15 km from Jerusalem. Before sending the goat to its death, 
the High Priest would symbolically or metaphysically transfer 
to it all the iniquity of the Jewish people, for both intentional 
and unintentional sins, so that the goat's demise would erase 
the nation’s guilt. He would accomplish this by placing his 
hands on the animal's head and confessing the Jewish people's 
sins. During the confession the High Priest pronounced the 
name of God three times, and all present would bow to the 
ground in reverence. Afterward, he sent the goat to the desert 
with a person specifically designated for this task. A red thread, 
which had earlier been tied to the goat's horns, was removed 
before the goat was pushed off the cliff. It was hoped that this 
hread would miraculously turn white, indicating that God had 
orgiven the nation’s sins. 

The service associated with this goat, an essential part of 
he Yom Kippur ritual, atoned for sins not atoned for by any 
other offering. The Sages were concerned lest people mock 
he efficacy of the scapegoat to atone for the nation’s sins, and 
warn against doubting God's commandment by asserting that 
his is the divine will (Yoma 67b). 
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The scapegoat on its journey into the wilderness 


The mishna delineates how atonement is effected for other trans- 
gressions: For all other transgressions that are stated in the 
Torah," whether they are the minor ones or the major ones, 
whether they were intentional or unwitting, whether one became 
aware of them before Yom Kippur or did not become aware" 
of them until after Yom Kippur, whether they involve a positive 
mitzva or a prohibition, whether the transgressors are subject 
to excision from the World-to-Come [karet] or to one of the 
court-imposed death penalties, the scapegoat’ sent to Azazel on 
Yom Kippur atones. 


Israelites and priests and the anointed priest, i.e., the High Priest, 
achieve atonement from the scapegoat equally. What is the differ- 
ence between Israelites, priests, and the anointed priest? The 
difference is only that the priests achieve atonement for their 
defiling of the Temple or its sacrificial foods through the bull 
that the High Priest offers on Yom Kippur, whereas the Israelites 
achieve atonement for defiling caused by them through the goats 
that are sacrificed on Yom Kippur. 


Rabbi Shimon says: With regard to the defiling of the Temple or 
its sacrificial foods, just as the blood of the goat, whose blood 
presentation is performed inside the Sanctuary, atones for 
Israelites, so too, the blood of the bull of the High Priest, whose 
blood presentation is also performed inside the Sanctuary, atones 
for the priests. And for all other transgressions, just as the con- 
fession made over the scapegoat atones for Israelites, so too, the 
confession made over the bull atones for the priests. 


GE M ARA The Gemara inquires: Now, the tanna is 

leaving tractate Makkot, the tractate that 
precedes tractate Shevuot in the mishnaic order. What is distinctive 
about tractate Shevuot that he teaches tractate Shevuot after tractate 
Makkot? The Gemara answers: It is due to the fact that he teaches 
in a mishna at the end of tractate Makkot (20a): For rounding the 
edges of his head one is liable’ to receive two sets of lashes: One 
from here, the hair adjacent to one ear, and one from there, the 
hair adjacent to the other ear. 


For rounding the edges of his head one is liable - by an 
waa: The Torah (Leviticus 19:27) prohibits shaving certain areas 
of the head, with the words “You shall not round the edge of 
your head.” Most commentaries explain that the edges of the 
head refers to the places where the cheekbones connect to 
the skull, approximately at the line between the eyes and the 
upper part of the ears. When the hair on the edge of the head 
is cut above that line, the result is hair in a straight line from the 
forehead to the nape, as depicted in the image. Such a haircut 
is prohibited by Torah law. 


Edge of the head 
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And for marring the edges of his beard there are two edges from 
here," on one side of his face, and two from there, on the other 
side, and one from below. 


The Gemara explains: As apparent from the mishna in Makkot, 
this is a case where there is one prohibition for which one is liable 
to receive two punishments." Continuing on this theme, the tanna 
taught in the beginning of tractate Shevuot examples of other 
sets of halakhot that can be formulated similarly, beginning with: 
With regard to oaths on an utterance, there are two types that 
are actually four types. 


The Gemara inquires: What is different here, in tractate Shevuot, 
that the mishna teaches all the sets of halakhot that can be formu- 
lated as: Two that are four, and what is different with regard to the 
chapter beginning: The acts of carrying out that are prohibited on 
Shabbat, i.e., the first chapter of tractate Shabbat, and the chapter 
beginning: And the shades of leprous marks, i.e., the first chapter 
of tractate Nega’im, where the mishna does not teach all of them, 
rather only the specific set of halakhot relevant to that tractate? 


The Sages say in explanation: Since the passages of oaths and of 
liability based on one’s awareness of the defiling of the Temple or 
its sacrificial foods are written together in the Torah (see Leviticus 
5:2-4), and they are also similar to each other in that they can both 
incur liability to bring a sliding-scale offering, the mishna there- 
fore taught both of them together here. And once it already taught 
two sets, it continued and taught all of them. 


The Gemara inquires further: Tractate Shevuot opens with a refer- 
ence to oaths, but then proceeds to explain the cases of one’s 
awareness of the defiling of the Temple or its sacrificial foods, 
returning to discuss oaths only in the third chapter. Why? The 
Gemara explains: Since the cases of one’s awareness of the defiling 
of the Temple or its sacrificial foods are relatively few, the tanna 
addressed them directly and dispensed with them, and then 
afterward returned to teach the halakhot of oaths, which have 
numerous details. 


Q The mishna teaches: With regard to oaths on an utterance, there 
are two types that are actually four types." The Gemara explains: 
The two types are where one states: On my oath I will eat, and 
where he states: On my oath I will not eat. Ifhe violates either oath 
he is liable to bring a sliding-scale offering. These two types are 
actually four types because they also include the cases where a 
person falsely states: On my oath I ate, and where he falsely states: 
On my oath I did not eat. 


HALAKHA 


And for the beard there are two edges from here, etc. — by) 
^32 DAW 1t: A beard has five edges, two on each cheek 
and one on the chin. One who shaves them all simultaneously 
is flogged with five sets of lashes, in accordance with the unat- 
tributed mishna. As there are numerous opinions with regard to 
the precise location of these five edges, one who fears God will 
be certain not to shave any part of his beard with a razor, includ- 
ing the moustache, as Rabbeinu Hananel maintains that edges 
of the moustache are two of the edges of the beard. The Rema 
adds that this includes the area under the throat. It is permitted 
to use scissors that are similar to a razor in that area. The Bah rules 
stringently in that regard as well (Rambam Sefer HaMadda, Hilkhot 
Avoda Zara 12:7, and see 12:8; Shulhan Arukh, Yoreh De‘a 181:1, and 
see Taz and Shakh there). 


Oaths, two that are four - yas jv waw Niyraw: There are 
‘our types of oaths on an utterance, two that pertain to the past 
and two that pertain to the future. How so? With regard to oaths 
pertaining to the past, one is liable for taking a false oath either 
hat a certain event did happen, e.g., | ate, or that a certain event 
did not happen, e.g., | did not eat. With regard to oaths pertaining 
o the future, one is liable whether one takes an oath that he will 
do a certain action, e.g. | will eat, or whether one takes an oath 
hat he will refrain from a certain action, e.g. | will not eat, and 
hen violates his oath (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:1; 
Shulhan Arukh, Yoreh De‘a 236:1). 


NOTES 

Two edges from here, etc. — 3) 32 DAW: The early 
commentaries disagree with regard to the identity of 
these five edges of the beard. Virtually all of them agree 
that one edge is the chin, although there is an opinion 
that locates it on the throat (see Rosh). They disagree 
with regard to the location of the two edges on each 
side. Rashi explains that there are two edges on each 
side at the upper part of the beard adjacent to the ear, 
while Rabbeinu Hananel claims that there is only one 
edge in that area and the other two are located at the 
corners of the moustache or the lip. The Rivan contends 
that two are situated at the joint of the lower jawbone, 
beneath the ear, while the other two are at the sides of 
the chin (see Rambam; Meiri; Makkot 21a). 


Edges 
of the 
beard 


Edges of the beard 


One prohibition for which one is liable to receive two 

punishments — mn aby a» SIN: The intention 

is that although the Torah mentions only one general 

prohibition, one is punished separately for a violation of 
each detail of that prohibition (Rashi). Alternatively, the 

intention is that even if a person received only one gen- 
eral forewarning, if he then violated multiple details of 
the prohibition he is liable for each violation (Tosafot). 
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HALAKHA 


Cases of one’s awareness of the defiling of the 
Temple or its sacrificial foods, two that are four — 
YSIS [IW DAW ngawin Nip: With regard to the 
defiling of the Temple or its sacrificial foods, one is 
iable to bring a sliding-scale offering if the violation 
was done during a lapse of awareness. There are four 
different cases: Where one defiled the Temple, he is 
iable whether the lapse of awareness was of the fact 
hat he was ritually impure or whether the lapse of 
awareness was of the identity of the Temple. Simi- 
arly, where one defiled sacrificial foods, he is liable 
whether the lapse of awareness was of the fact that 
he was ritually impure or whether it was of the sanc- 
ity of the foods involved (Rambam Sefer Korbanot, 
Hilkhot Shegagot 11:1). 


Acts of carrying out on Shabbat, two that are four - 
YSIS [TY DAW Naw Nixx: On Shabbat, one who 

transfers an item from a private domain to a public 
domain or vice versa transgresses a Torah prohibition, 
and if he was forewarned, he is liable to receive a 

court-imposed capital punishment (Rambam Sefer 
Zemanim, Hilkhot Shabbat 12:8, 13:2; Shulhan Arukh, 
Orah Hayyim 347:1). 


Shades of leprous marks, two that are four — nixya 
TYIN |W OW Oa: There are four different shades 
of leprous marks: The two primary marks are a baheret, 
which is snow white, and a seet, which is wool white. 
Each of these has a secondary shade, which is a duller 
white. One is lime white and the other is the color of 
an egg membrane (Rambam Sefer Tahara, Hilkhot 
Tumat Tzara‘at 1:2). 


172 SHEVUOT: PEREK I: 3A: JAT pD 


YIN TV DAY ANT Ny 
ny WIP Meni ny - ow 
WIP -YIN FW wpa meni 

Wp 


YIN IY DAY nav niwy? 
Svat TRYIN YT Testa = ow 
YT TDI - YIN Tw maT 

san bys mpm 


AVIS [IY Dw oD DKM 
-TYIN TW MAD ew - ow 
Anim nya antim me 


xy breviawy vay x Poan oan 
aI- Seve ADIN MDPY ID) 
wih toy by sby an ivy 
oby DY ANNI - KPP ITN 
by DD VKI DN NIT TRAW 

wapa owy 


ryan bey ray xe YIN 
KPK YPY KPP INNY 
aah aa enh ma baw 24 
IR MDP 1D NDN MYDR) 

awb] m aon 


ana) 


The mishna continues: With regard to cases of one’s awareness of the 
defiling of the Temple or its sacrificial foods, for which one is liable 
to bring a sliding-scale offering, there are two cases that are actually 
four." The Gemara explains: The two cases are where one’s lack of 
awareness of the fact that he was ritually impure led him to eat sacri- 
ficial food, and where one’s lack of awareness of the fact that he was 
ritually impure led him to enter the Temple. These two types are 
actually four types, because one is also liable where he was aware that 
he was impure, but had a lapse of awareness about the status of the 
sacrificial food or the identity of the Temple. 


The mishna continues: With regard to acts of carrying out that are 
prohibited on Shabbat, there are two types that are four." The Gemara 
explains the cases by using the analogy of a poor person who remains 
in the public domain and a homeowner who remains in the private 
domain and one passes an item to the other: The two types are the 
carrying out by a poor person of an item from the private domain to 
the public domain and the carrying out by a homeowner of an item 
from the private domain to the public domain. These two types are 
actually four types because they also include the bringing in by a poor 
person of an item from the public domain to the private domain and 
the bringing in by a homeowner of an item from the public domain to 
the private domain. 


The mishna’s final example: With regard to shades of leprous marks, 
there are two shades that are actually four." The Gemara explains: The 

two shades are of a wool-white leprous mark [se’et] and of a snow- 
white leprous mark [baheret ]. These two are actually four because they 

also include a se’et and its secondary mark, i.e., one similar to it, anda 

baheret and its secondary mark, i.e., one similar to it. 


Q The Gemara asks: Whose opinion is expressed in the mishna? It is 
neither the opinion of Rabbi Yishmael nor the opinion of Rabbi 
Akiva. The Gemara elaborates: If one suggests that it is the opinion of 
Rabbi Yishmael, that suggestion can be refuted, as doesn’t he say with 
regard to oaths: One is liable only for oaths pertaining to the future, 
but not for those pertaining to the past? The mishna states that one is 
liable also for oaths pertaining to the past. And if one suggests it is the 
opinion of Rabbi Akiva, that suggestion can be refuted, as doesn’t he 
say: For having defiled the Temple or its sacrificial foods during a lapse 
of awareness of the fact that one is ritually impure one is liable to bring 
a sliding-scale offering, but one is not liable for having done so during 
a lapse of awareness of the fact that the place he entered was actually 
the Temple? The mishna states that one is liable also in such a case. 


The Gemara answers: If you wish, say that the mishna expresses the 
opinion of Rabbi Yishmael, and if you wish, say that the mishna 
expresses the opinion of Rabbi Akiva. The Gemara elaborates: If you 
wish, say that the mishna expresses the opinion of Rabbi Yishmael, 
and the intent of the mishna is that while there are four types of 
oaths, among them are types for which there is liability to bring an 
offering for one who violates them and among them are types for 
which there is exemption" from liability for one who violates them. 
And if you wish, say that the mishna expresses the opinion of Rabbi 
Akiva, and the intent of the mishna is that while there are four cases 
defined by one’s awareness of the defiling of the Temple or its sacrificial 
foods, among them are cases for which there is liability to bring an 
offering and among them are cases for which there is exemption 
from liability. 


The Gemara asks: How can one say that the mishna teaches types for 
which there is exemption from liability? 


Among them are types for which there is exemption, etc. — 
3) wad tia:The intention is only that one would not be liable 
to bring an offering, but Rabbi Yishmael certainly agrees that one 
violates a prohibition for taking a false oath about the past. There- 


NOTES 


to the past. Similarly, Rabbi Akiva certainly agrees that even if one’s 
defiling of the Temple was due to his lack of awareness of the 
Temple's sanctity, a transgression has been committed, though 
he holds that one is not liable to bring an offering in such a case. 


fore, it is appropriate for the mishna to refer to oaths that pertain 
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But the mishna teaches these cases similar to the different shades 
of leprous marks, which indicates that just as there, all four of them 
are shades for which there is liability to bring an offering, so too here, 
with regard to oaths and the cases of one’s awareness of the defiling 
of the Temple or its sacrificial foods, all four of them are cases for 
which there is liability to bring an offering. 


The Gemara suggests a different resolution: Actually, the mishna 
expresses the opinion of Rabbi Yishmael. And while Rabbi Yishmael 
does not deem one liable for oaths pertaining to the past, that is 
only with regard to liability to bring an offering; but he does deem 
one liable to be administered lashes. 


And this is in accordance with the statement of Rava," as Rava says: 
The Torah explicitly amplifies’ the prohibition of taking a false oath 
to be similar to the prohibition of an oath taken in vain,’ to teach 
that one is flogged for its violation. It follows that just as an oath taken 
in vain pertains to the past and renders one liable to receive lashes, 
so too, taking a false oath that pertains to the past renders one liable 
to receive lashes. 


The Gemara asks: Granted that one who stated: On my oath I ate, but 
in fact he did not eat, or one who stated: On my oath I did not eat, 
but in fact he ate, is liable to receive lashes, as this is in accordance 
with the statement of Rava. And also if one stated: On my oath I 
will not eat, and he ate in violation of his oath, he is liable to receive 
lashes, as it is a prohibition that involves an action, and, in general, 
such prohibitions are punishable by flogging. But if one stated: On 
my oath I will eat, and in violation of his oath he did not eat, why 
should he be liable to receive lashes? It is a prohibition that does 
not involve an action.™ The generally accepted principle is that 
one is not liable to receive lashes for violating a prohibition without 
performing an action. 


The Gemara answers: Rabbi Yishmael disagrees with the generally 
accepted principle and holds that one is flogged for the violation of 
a prohibition that does not involve an action. 


The Gemara challenges: If so, then a difficultly arises between 
one statement of Rabbi Yohanan and another statement of Rabbi 
Yohanan. 


As Rabbi Yohanan says: The halakha is always in accordance with 
the ruling of an unattributed mishna. Since the mishna here is 
unattributed and assumes that one is flogged for taking a false oath, 
Rabbi Yohanan should rule that this is the halakha. 


NOTES 


And in accordance with the statement of Rava - x27731: Were it 
not for Rava's statement, one would have considered a false oath 
o be a prohibition that does not involve an action and therefore 
concluded that he would not be flogged for it (Rashi). 


The Torah explicitly amplifies - mjin ana waa: Rashi explains 
hat this is derived from the verse: “You shall not take the name of 
he Lord, your God, in vain, for the Lord will not absolve anyone 
who takes His name in vain” (Deuteronomy 5:11). The repetition 
of the term “in vain" teaches that the prohibition applies to a 
alse oath. Rabbeinu Hananel offers a different suggestion. In the 
Ten Commandments, as recorded in Exodus, it states: “You shall 
not bear false witness against another” (Exodus 20:13), whereas 
he record in Deuteronomy states: “You shall not bear vain wit- 
ness against another” (Deuteronomy 5:17). The fact that the terms 
vain and false are interchanged demonstrates that with regard 
0 oaths, the same halakhot apply to both. The Ri Migash refutes 
his explanation and interprets the Gemara as does Rashi (and 
see Tosafot). 


An oath taken in vain — sw nyraw: An oath taken in vain is one 
in which no gain is to be made by taking the oath since the facts 
of the matter are already clear. For example, one takes an oath 
claiming that something is true when it is patently untrue. It is 
likewise prohibited to take an oath in vain even if it is true, for 
example taking an oath affirming a known object is precisely what 
everyone knows it to be, such as: The sun is the sun. 


It is a prohibition that does not involve an action - ia pxw wd 
sa My: Rashi explains that even though the Gemara states that 
one is ‘flogged for taking a false oath just as he is for taking a vain 
oath, this is limited to a false oath that pertains to the past. This is 
because the violation is performed, just as with an oath taken in 
vain, by the very utterance of the oath, at the moment of speaking. 
By contrast, an oath that pertains to the future is violated only at 
the time of the person's action or lack of action that will occur at 
some point after the utterance of the oath. As it is dissimilar to an 
oath taken in vain, it is not compared to it with regard to whether 
or not one should be flogged for its violation. 


BACKGROUND 


A prohibition that does not involve an action — wh 
nwyn ia pxw: This term refers to a Torah prohibition 
that is transgressed by thought or speech and does 
not involve a physical act, e.g., the prohibition against 
hating one’s fellow man or bearing a grudge against 
him (see Leviticus 19:17-18). Generally, punishment is 
not administered for violating a prohibition of this kind. 
Exceptions are made in the following instances: One 
who curses another or himself using the name of God, 
one who attempts to substitute a non-sacred animal 
for a sacrificial animal, and cases of false conspiring wit- 
nesses. The Sages also discuss whether false testimony 
is subject to lashes or not. 
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HALAKHA 


On my oath | will eat this loaf today, etc. — bain maw 
^a) Di7 it IBD: If one states: On my oath | will eat this loaf 
today, and the day passed and he did not eat it, he has 
violated his oath. If the violation was unwitting, he must 
bring a sliding-scale offering. If the violation was intentional, 
he is not flogged because the violation did not involve any 
positive action. This is in accordance with the opinion of 
Rabbi Yohanan and not that of Reish Lakish (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 4:20). 


One who leaves over some of the meat of a ritually pure 
Paschal offering — vinta yma: One may not leave over 
until morning any meat of a Paschal offering. If he does so 
he has transgressed a Torah prohibition, but he is not liable 
to receive lashes because violating this prohibition renders 
him obligated to fulfill the positive mitzva of burning the 
leftovers. As such, it is a prohibition that entails the fulfill- 
ment a positive mitzva, and one does not receive lashes 
for violating such a prohibition. This is in accordance with 
the opinion of Rabbi Yehuda (Rambam Sefer Avoda, Hilkhot 
Korban Pesah 10:11). 


One who breaks a bone of a ritually impure Paschal 
offering — xaya Tawi: It is prohibited by Torah law to 
break a bone of a ritually pure Paschal offering. One who 
does so is liable to receive lashes. No liability is incurred for 
breaking a bone of an impure Paschal offering (Rambam 
Sefer Avoda, Hilkhot Korban Pesah 10:1). 


One who leaves over sacrificial food — mwtpA ya YWAN: 
tis prohibited to leave over sacrificial meat after the allotted 
ime for eating it. One who does so is not liable to receive 
ashes because violating the prohibition obligates him in the 
positive mitzva of burning the leftovers. This is in accordance 
with the opinion of Rabbi Yehuda (Rambam Sefer Avoda, 
Hilkhot Pesulei HaMukdashin 18:9). 
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And an amoraic dispute was stated with regard to one who said: 
On my oath I will eat this loaf today," and the day passed and 
he did not eat it. Rabbi Yohanan and Reish Lakish both say: He 
is not flogged for taking a false oath. They disagree with regard to 
the reason that he is not flogged. Rabbi Yohanan says: He is not 
flogged due to the fact that it is a prohibition that does not involve 
an action, as he violates the oath by failing to perform an action 
rather than by performing an action, and the principle is: With 
regard to any prohibition that does not involve an action, one is 
not flogged for its violation. And Reish Lakish says: He is not 
flogged because it is an uncertain forewarning," as one cannot 
forewarn him before he fails to fulfill the oath because as long as 
time remains in the day he can still later eat the loaf and fulfill 
the oath; and an uncertain forewarning is not characterized as 
forewarning.® Evidently, Rabbi Yohanan does not rule in accordance 
with the mishna here. 


The Gemara resolves the difficulty: Rabbi Yohanan found another 
unattributed mishna which holds that one is not flogged for a pro- 
hibition that does not involve an action, and he rules in accordance 
with that mishna. 


The Gemara asks: Which other unattributed mishna did he find? If 
we say he found this unattributed mishna, as we learned (Pesahim 
84a): But one who leaves over some of the meat of a ritually pure 
Paschal offering" until the morning of the fifteenth of Nisan and one 
who breaks a bone of a ritually impure Paschal offering" are not 
flogged with the forty lashes, that is difficult. 


First, the Gemara explains how this mishna demonstrates Rabbi 
Yohanan’s opinion: Granted that breaking a bone of a impure 
Paschal offering does not incur lashes, as it is written: “Nor shall 
you break a bone in it” (Exodus 12:46). The term “in it” indicates 
that the verse refers only to a valid Paschal offering, but not to 
a disqualified one, such as one that is impure. But in the case of 
one who leaves over some of the meat of a pure Paschal offering," 
what is the reason he is not flogged? Is it not because it is a 
violation of a prohibition that does not involve an action, and 
for a violation of any prohibition that does not involve an action 
one is not flogged? 


NOTES 


It is an uncertain forewarning — %%7 p3p NINA: One can be that he will eat a loaf, Reish Lakish holds that it is not possible 


punished for a transgression only if immediately prior to the 


o issue a valid forewarning. Even if he refrains from eating the 


act he was forewarned not to transgress. The forewarning must loaf in the moments following the forewarning, it is possible for 


include the fact that the act is forbidden, must describe the 


him to eat the loaf later in the day and consequently the oath 


punishment, and must be acknowledged by the transgressor. will not be violated. If the forewarning is issued very close to 
Rabbi Yohanan and Reish Lakish disagree about whether an the end of the day, then it is also invalid because by that point 
additional requirement is necessary, that the forewarning must it is no longer practically possible for the individual to eat the 


include the statement that the act, if performed, would defi- loaf and therefor 


oO 


he has already effectively transgressed his 


nitely result in the transgressor's liability. Reish Lakish holds that oath. Theoretically it would be possible to issue the forewarning 


whenever it is not possible to ascertain definitively that the act 
following the forewarning will result in liability, the forewarning 
is invalid and the transgressor cannot be punished. 


when there is just enough time for the would-be transgressor 
o eat the loaf before the end of the day, but it is impossible 
in practice to ascertain that precise moment (Tosefot HaRosh). 


In the current case, too, where an individual takes an oath 


Forewarning — mena: This legal concept refers to a formal 
warning given to a person who is about to perform a trans- 
gression. The warning must both state that the act is forbidden 
and describe the punishment that a transgressor would incur. 
Capital and corporal punishment cannot be administered unless 
such a warning was given beforehand and acknowledged by 
the transgressor. In only a few instances, such as one who incites 
to idol worship and conspiring witnesses, punishment can be 
administered even though no prior warning was issued. 


BACKGROUND 


Forewarnings serve several purposes. Their primary goal is 
to inform and educate a perpetrator that he is about to violate 
a Torah prohibition, with the hope of staying his hand from 
sinning. The second function of the forewarning is to establish 
the sinner’s frame of mind. If witnesses later testify that they or 
somebody else warned the accused to desist, the defendant 
will be unable to claim that he acted inadvertently or out of 
ignorance, and he will be prosecuted and punished as one who 
has acted intentionally. 
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The Gemara now questions this explanation of the mishna: But 
from where is it apparent that this mishna is in accordance with 
the opinion of Rabbi Ya’akov, who says that for a violation of a 
prohibition that does not involve an action, one is not flogged? 
Perhaps the mishna is in accordance with the opinion of Rabbi 
Yehuda, and he holds that the reason the mishna rules that one is 
not flogged is due to the fact that the verse comes to position 
the positive mitzva of burning the leftover meat after the prohibi- 
tion of leaving over the meat, and one is not flogged for a prohibi- 
tion whose violation obligates one in a positive mitzva. But were 
it not for this, one would be flogged, despite the fact it is a pro- 
hibition that does not involve an action. Since the unattributed 
mishna is not necessarily in accordance with Rabbi Yaakov’s 
opinion, it cannot be the basis of Rabbi Yohanan’s ruling. 


The Gemara cites the source of Rabbi Yaakov’s and Rabbi Yehuda’s 
opinions: As it is taught in a baraita: “And you shall let nothing 
of it remain until the morning, and that which remains of it 
until the morning you shall burn in fire” (Exodus 12:10). The 
verse comes to position the positive mitzva of burning the left- 
over meat after the prohibition against leaving over the meat, to 
say that one is not flogged for its violation; this is the statement 
of Rabbi Yehuda. Rabbi Ya'akov says: This is not for that reason; 
rather, it is due to the fact that it is a prohibition that does not 
involve an action, and for a violation of a prohibition that does 
not involve an action one is not flogged. 


Rather, Rabbi Yohanan found this unattributed mishna, which 
teaches (27b): If one states: On my oath I will not eat this loaf, 
and immediately states: On my oath I will not eat it, and then he 
ate it, 


he is liable for only one violation. Since the second oath did not 
prohibit any act in addition to the first oath, he is not liable for 
violating it. The mishna concludes: This is an oath on an utter- 
ance for which one is liable to receive lashes for its intentional 
violation, and to bring a sliding-scale offering for its unwitting 
violation. 


The Gemara infers from the formulation of the mishna: It is 
specifically this case of an oath on an utterance for which one 
is liable to receive lashes for its intentional violation. But if a 
person stated: On my oath I will eat, and then he did not eat, 
he is not flogged. Presumably this is because the violation does 
not involve any action. This mishna, then, can provide a basis for 
Rabbi Yohanan’s ruling. 


The Gemara asks: Now, this mishna (27b) is unattributed and 
that mishna (2a) is unattributed. What did Rabbi Yohanan see 
that he practiced in accordance with this unattributed mishna? 
Let him instead practice in accordance with that unattributed 
mishna. 


The Gemara adds another question: And according to your rea- 
soning that both mishnayot carry equal weight, then with regard 
to Rabbi Yehuda HaNasi himself, when he redacted the Mishna, 
how could he teach us as unattributed both this opinion in the 
mishna here and that opinion in the mishna there? This would 
result in a contradiction. 
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HALAKHA 

Where one cuts off his baheret — inva yx ipa: It is 
prohibited by Torah law to cut off a leprous mark from 
one's body, clothes, or house, as it states: “Observe the 
leprous mark” (Deuteronomy 24:8). One is flogged only 
if he removes enough of the mark such that it is no lon- 
ger of a size to be regarded as ritually impure (Rambam 
Sefer Tahara, Hilkhot Tumat Tzara‘at 10:1 and Sefer Shofetim, 
Hilkhot Sanhedrin 19:4). 


A prohibition that potentially serves as a mandate for 
court-imposed capital punishment — mms) pw wh 
pama nm: One is not flogged for transgressing any pro- 
hibition in the Torah that potentially serves as a mandate 
for court-imposed capital punishment, even when it is not 
possible to administer the capital punishment (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 1:6 and Sefer Shofetim, 
Hilkhot Sanhedrin 18:2). 


NOTES 


That serves as a mandate for court-imposed capital 

punishment - p1 ma nma mim) maw: There is a prin- 
ciple that one administers punishment only if the Torah 

stated a prohibition with regard to that action. According 

o the opinion of Rabbi Akiva, in cases where the punish- 
ment stated in the Torah is a court-imposed death penalty, 
he prohibition relates specifically to that punishment, not 
he punishment of lashes. Therefore, even if the witnesses 

orewarn the transgressor that he will be flogged, and do 

not forewarn him of the possibility that he will receive 

a court-imposed death penalty, the transgressor is not 
flogged. 
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Rather, it is apparent that initially Rabbi Yehuda HaNasi held 
that for a violation ofa prohibition that does not involve an action 
one is flogged, and so he taught it as an unattributed mishna, and 
later he retracted his opinion and held that one is not flogged for 
a violation of such a prohibition, and so he taught that opinion as 
an unattributed mishna. And he left the first mishna (2a) as it 
was because a mishna does not move from its place, i.e., since 
the students had already learned that mishna it was deemed inap- 
propriate to remove it. Based on this logic, Rabbi Yohanan ruled in 
accordance with the later mishna (27b). 


The Gemara clarifies: In accordance with which opinion did you 
interpret the mishna? In accordance with the opinion of Rabbi 

Yishmael, and it is referring to liability to receive lashes. The 

Gemara questions this: But in the parallel case of shades of leprous 

marks, what punishment of lashes is there? The Gemara answers: 
There is a punishment of lashes in a case where one cuts off his 

snow-white leprous mark [baheret]," and in accordance with 
the principle that Rabbi Avin says that Rabbi Ile’a says, as Rabbi 

Avin says that Rabbi Ile’a says: Wherever it is stated: Observe, or: 
Lest, or: Do not, it is nothing other than a prohibition. So too, 
with regard to leprosy, the verse states: “Observe the leprous mark” 
(Deuteronomy 24:8), which according to Rabbi Ile’a’s principle 

teaches a prohibition, namely that it is prohibited to remove the 

mark. Accordingly, one who violates this prohibition is liable to 

receive lashes. 


The Gemara asks further: But in the parallel clause of acts of carry- 
ing out that are prohibited on Shabbat, what punishment of lashes 
is there? The prohibition against doing so is a prohibition in the 
Torah that potentially serves as a mandate for court-imposed 
capital punishment," and the generally accepted principle is that 
with regard to a violation of any prohibition in the Torah that 
potentially serves as a mandate for court-imposed capital 
punishment," one is not flogged for its violation even if no death 
penalty is imposed, as that prohibition is punishable only by 
death. The Gemara answers: It is due to that reason that we inter- 
preted the mishna to be in accordance with the opinion of Rabbi 
Yishmael, as he says that with regard to a prohibition in the Torah 
that potentially serves as a mandate for court-imposed capital 
punishment, one is flogged for its violation in a case where there 
is no actual death penalty. 


The Gemara asks: Is that to say that were it not for this reason, the 
mishna could be interpreted in accordance with the opinion of 
Rabbi Akiva, who holds that one is not flogged for violating such 
prohibitions? But then the question raised above with regard to the 
mishna’s detailing of the cases of one’s awareness of the defiling 
of the Temple or its sacrificial foods poses a difficulty, as Rabbi 
Akiva holds that one is not liable ifhe entered the Temple during a 
lapse of awareness of the fact that the place he entered was actually 
the Temple, whereas the mishna indicates one is liable in such a 
case. The Gemara answers: Didn’t you say above that it is possible 
to conclude that the mishna is in accordance with the opinion of 
Rabbi Yishmael and the liability referred to in the mishna is for 
liability to receive lashes? Similarly, it is also possible to say that 
the mishna is in accordance with the opinion of Rabbi Akiva and 
the liability referred to in the mishna is for liability to receive lashes. 


The Gemara asks: If so, why did the tanna use the term: Cases of 
awareness, which is generally used for cases in which the transgres- 
sion was performed during a lack of awareness and then subsequent 

awareness is necessary in order for the person to be liable to bring 

an offering? The tanna should have instead said: Forewarnings, as 

the forewarning is a necessary condition to be able to give lashes for 

an intentional transgression. The Gemara answers: This is not dif- 
ficult; emend and teach the mishna as saying: Cases of awareness 

of forewarnings. 
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The Gemara rejects the suggestion that the mishna is referring to 

liability to receive lashes: If so, if the mishna is referring to liability 
to receive lashes, why does it state that there are two types that are 

four? There are only two types. Since the person was forewarned 

he is certainly fully aware of all aspects ofhis transgression. Accord- 
ingly, there are only two cases of liability: For a ritually impure 

person who enters the Temple and for a ritually impure person who 

partakes of sacrificial foods. And furthermore, the continuation of 
the mishna states the case: In which one had awareness at the 

beginning and awareness at the end, but had a lapse of awareness 

in between, when he actually transgressed. The Gemara asks: What 

is the relevance of lapses of awareness to one’s liability to receive 

lashes? And furthermore, that clause explicitly concludes: This 

person is liable to bring a sliding-scale offering. Clearly then, the 

mishna is not referring to liability to receive lashes. 


Having rejected the suggestion that the mishna is referring to liabil- 
ity to be punished with lashes, it addresses the difficulty raised 
above that the mishna’s ruling with regard to oaths does not accord 
with Rabbi Yishmael’s opinion and its ruling with regard to cases 
of one’s awareness of the defiling of the Temple or its sacrificial 
foods does not accord with Rabbi Akiva’s opinion. If so, whose 
opinion is expressed in the mishna? Rather, Rav Yosef said: The 
mishna is in accordance with the opinion of Rabbi Yehuda HaNasi, 
and he formulates the mishna according to different tanna’im, as 
follows: With regard to cases of one’s awareness of the defiling of 
the Temple or its sacrificial foods, he formulates it in accordance 
with the opinion of Rabbi Yishmael, and with regard to oaths, he 
formulates it in accordance with the opinion of Rabbi Akiva. 


Rav Ashi said: I said this statement of Rav Yosef before Rav 
Kahana, and he said to me: Do not say that Rabbi Yehuda HaNasi 
formulates the mishna according to different tanna’im but he 
himself does not hold accordingly. 


Rav Kahana continued: Rather, Rabbi Yehuda HaNasi is explicat- 
ing his own reasoning, as it is taught in a baraita: From where is 

it derived that one is liable to bring a sliding-scale offering only for 

cases in which one had awareness at the beginning and awareness 

at the end and had a lapse of awareness only in between, when 

he actually transgressed? The verses state with regard to a person's 

awareness of the fact that he was impure: “And it was concealed,” 
“and it was concealed” (Leviticus 5:2-3)," mentioning concealment 

twice. The first mention is necessary to teach that one is liable to 

bring an offering only where he was unaware of his status at the 

time of the transgression. The second mention is superfluous and 

serves to teach an additional condition for liability, that one must 

have had awareness of his status before the transgression. This is 

the statement of Rabbi Akiva. 


The baraita continues: Rabbi Yehuda HaNasi says: This proof is 
not necessary, as it says in the verse: 


NOTES 


And it was concealed, and it was concealed — obyn owy: 
would appear that Rashi had a different version of the Gemara, 
which read: It was concealed, and he was aware, and it was 
concealed. This version was also possessed by many other of 
he early commentaries (see Ramban; Tosafot). According to 
his version, the term: “And he was aware” which is written 
n the verse after the second mention of: “It was concealed,” 
should be expounded as though it were written between the 
wo mentions. The reason to do this is that it is self-evident 
hat the person ultimately became aware of his transgression, 
because if he did not there would be no way to render him 
iable to bring an offering. Accordingly, the mention of his ulti- 
mate awareness is superfluous, and it should be expounded as 
if it were written before the mention of his lack of awareness. 
Therefore, it is expounded to teach the necessity of having 


originally been aware of one’s state of impurity before the lapse 
of awareness that led to the transgression. 

Other early commentaries (see Rabbeinu Tam in Sefer HaYa- 
shar) disagree with Rashi’s explanation. They argue that it is 
necessary to write that the person ultimately became aware of 
his transgression. Furthermore, they note that in the versions 
of the Gemara and halakhic midrash at their disposal, the text 
appears as it does in the standard version of the Gemara: “And 
it was concealed,” “and it was concealed,” twice, without the 
term: “And he was aware,” inserted in the middle. 

These commentaries explain that had the Torah stated: “And 
it was concealed,’ only once, one could have interpreted it to 
mean that the matter had always been concealed from him, 
i.e., he had never been aware of the fact that he was impure. By 
repeating the term, the Torah indicates that initially the person 
was aware, but afterward he had a lapse of awareness. 


The Ri Migash and Tosefot HaRosh follow the version of the 
text held by Rashi, but explain it differently (see Tosafot on 4b). 
The second mention of: “And it was concealed,” is expounded 
based on the principle that if a matter is stated in one context 
but cannot be applied there, then it should be applied to a 
different context. Since it is superfluous to mention that the 
matter was concealed after having already stated that fact, it 
should be expounded to teach that the person became aware 
of his transgression. Apparently, this too is superfluous, since 
the Torah has already stated that the person became aware 
of his transgression. To resolve this difficulty, the Torah’s other 
mention of the person's lack of awareness should be placed 
between these two mentions of his awareness. According to 
this rearrangement, it is explicit that one is liable only when he 
had awareness, then a lapse in awareness, and then regained 
his awareness. 


“TTX PID: SHEVUOT: PEREKI:4A 177 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek I 
Daf4 Amud b 


NOTES 


He...expounds using the method of amplifications 
and restrictions, etc. — 13) 1993 17 WITT: These two 
hermeneutical methods are used in instances where the 
Torah describes the category of cases to which a halakha 
applies using both a broad term and by providing specific 
cases. 

In the method of amplifications and restrictions, each 
term is not taken as a clarification of the previous phrase 
but serves merely to further expand or limit the extent 
of the category. Therefore, if there is an amplification fol- 
lowed by a restriction, the former serves to expand the 
category and then the latter to limit it to items which 
are similar to the cases mentioned. If the Torah then pro- 
vides another amplification, this will then serve to again 
expand the category to include all possible cases. In such 
a case, the restriction's significance is severely limited and 
it serves only to exclude a case which is fundamentally 
different from the specific cases mentioned. 

In the method of generalizations and details, each 
erm is considered a clarification of the previous one. A 
broad term is taken as a general description of what is 
included in a certain category and then the specific cases 
hat follow are taken as a clarification of the generalization. 
Accordingly, they serve to limit the category to the details 
mentioned. If the verse mentions another generaliza- 
ion, that is considered to be a further clarification that 
he details mentioned are just examples of a principle, 
so it teaches that anything that is similar to the details 
mentioned is also included in the category. 


HALAKHA 


One can redeem a firstborn son with any item, etc. - 
^D DIK W532 pts Spa: A woman’ firstborn son can be 
redeemed with any item worth five shekels that is mov- 
able and has intrinsic monetary value. Therefore, one 
cannot use land, as it is not movable, and one cannot 
use a promissory note, as it does not have intrinsic mon- 
etary value. If one tries to redeem using these items the 
redemption is invalid. This is in accordance with the opin- 
ion of the Rabbis (Rambam Sefer Zera’im, Hilkhot Bikkurim 
11:6; Shulhan Arukh Yoreh De'a 305:3). 


BACKGROUND 


Redemption of the firstborn son — 127 1179: The mitzva 
o redeem a firstborn son is mentioned in several places 
in the Torah (Exodus 13:2; Numbers 3:1-13, 3:44-51). Fol- 
owing the plague of the firstborn, the Torah proclaimed 
hat a woman's firstborn son is deemed consecrated to 
God. The boy's father must therefore redeem him from a 
priest for a fixed sum of five shekels. One whose father is 
a Levite or a priest, or one whose mother is the daughter 
of a Levite or a priest, is not subject to this mitzva. Only 
children born by natural birth must be redeemed; those 
born by Cesarean section are excluded. 
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“And it was concealed,” which indicates, by inference, that initially 
he had been aware, and nevertheless the verse continues to state: 
“And he was aware” (Leviticus 5:3). It emerges that the verse refers 
here to two different periods of awareness, one before the transgres- 
sion and one afterward. But if so, why must the verses state: “And it 
was concealed,” “and it was concealed,” mentioning it twice? It is in 
order to render one liable both for a violation due to a lapse of aware- 
ness of the fact he was ritually impure and for a violation due to a 
lapse of awareness of the fact that the place he entered was actually 
the Temple. From this baraita it is apparent that Rabbi Yehuda HaNasi 
agrees with Rabbi Yishmael’s opinion concerning which types of 
lapses of awareness render one liable to bring a sliding-scale offering. 


The Gemara asks: We have found with regard to cases of one’s aware- 
ness of the defiling of the Temple or its sacrificial foods that Rabbi 
Yehuda HaNasi has explained his own reasoning and it accords with 
the opinion of Rabbi Yishmael. With regard to oaths, where he has 
not explained his own reasoning, from where do we derive that he 
holds in accordance with the opinion of Rabbi Akiva? The Gemara 
answers: It is based on logical reasoning. 


The Gemara presents another formulation of the preceding com- 
ment: The Gemara asks: We have found an explicit statement of 
Rabbi Yehuda HaNasi with regard to cases of one’s awareness of the 
defiling of the Temple or its sacrificial foods indicating that he holds 
in accordance with the opinion of Rabbi Yishmael. With regard to 
oaths, from where do we derive that he holds in accordance with 
the opinion of Rabbi Akiva? The Gemara answers: It is based on 
logical reasoning. 


The Gemara explains the logical reasoning: What is the reason that 
Rabbi Akiva deems one liable for oaths pertaining to the past? The 
reason is that he expounds verses using the method of amplifications 
and restrictions (see 26a). Rabbi Yehuda HaNasi also expounds 
verses using the method of amplifications and restrictions,’ and 
consequently he arrives at the same opinion as Rabbi Akiva. 


The Gemara demonstrates its point: As it is taught in a baraita: Rabbi 
Yehuda HaNasi says that one can redeem a woman's firstborn son 
with any item" worth five shekels, except for promissory notes. And 
the Rabbis say that one can redeem a woman’ firstborn son with 
any item worth five shekels, except for Canaanite slaves, promissory 
notes, and land. 


The Gemara explains: What is the reasoning of Rabbi Yehuda 
HaNasi? He expounds verses using the method of amplifications and 
restrictions. Accordingly, he expounds the verse: “And its redemption 
from one month shall you redeem, according to the valuation of five 

silver shekels by the sacred shekel” (Numbers 18:16), as follows: Con- 
cerning the phrase: “And its redemption from one month,’ since it 
does not specify that only certain items can be used for the redemp- 
tion, the verse amplified the category of items that can be used to 

redeem the firstborn, intimating that many different items can be used. 
Then, with the phrase: “According to the valuation of five silver 

shekels,’ the verse restricted the category to items that are similar to 

silver shekels. Then, with the term: “Shall you redeem,” the verse 

again amplified the category.’ 


According to the hermeneutical principle that when a verse amplified 
and then restricted and then amplified, it amplified the relevant 
category to include everything except for the specific matter excluded 
in the restriction. The Gemara elaborates: What is included by the fact 
it amplified? Almost everything. And what is excluded by the fact it 
restricted? It restricted only promissory notes, which are the most 
fundamentally dissimilar to silver shekels. 
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The Gemara explains the reasoning of the Rabbis: And the 
Rabbis expound verses through the method of generalizations 
and details. Accordingly, they expound the verse as follows: 
The phrase: “And its redemption from one month,” is a gener- 
alization which suggests that many different items can be used 
to redeem the firstborn. Then, the phrase: “According to the 
valuation of five silver shekels,” is a detail, which suggests that 
only items that are similar to silver shekels can be used. Then, 
with the term: “Shall you redeem,” the verse again makes a 
generalization. 


Based on this exegetical method, whenever a verse has a gen- 
eralization and then a detail and then a generalization, the 
principle is that you may deduce that the verse is referring only 
to items similar to the detail; in this case, just as the detail, 
i.e., silver shekels, is explicitly something that is movable and 
has intrinsic monetary value, so too, anything that is movable 
and has intrinsic monetary value can be used. This excludes 
land, which is not movable property; it excludes Canaanite 
slaves, who are halakhically compared to land; and it excludes 
promissory notes, because even though they are movable 
property, they do not have intrinsic monetary value. 


Ravina said to Ameimar: Does Rabbi Yehuda HaNasi really 
expound verses through the method of amplifications and 
restrictions? But doesn’t Rabbi Yehuda HaNasi expound 
verses through the method of generalizations and details? 


This is as it is taught in a baraita: The Torah provides the process 
by which a Hebrew slave who has already completed his six years 
of servitude may continue on as a slave of his master: “And you 


shall take the awl and put it through his ear and in the door” 


(Deuteronomy 15:17). From this verse, I have derived only that 

an awl can be used; from where do I know to include the thorn 

ofa palm [hasol],‘ and a thorn,’ a needle, and a gimlet, anda 

stylus for writing on wax, as valid tools for piercing his ear? The 

verse states: “And you shall take,” which indicates that any- 
thing that can be taken by hand is a valid tool. This is the state- 
ment of Rabbi Yosei, son of Rabbi Yehuda. Rabbi Yehuda 

HaNasi says: Not all these items can be used. Rather, since 

the verse specifies an “awl,” only items similar to an awl can be 

used; just as an awl is distinct" in that it is fashioned of metal, 
so too, anything fashioned of metal can be used. 


And we say with regard to this dispute: About what do they 
disagree? Rabbi Yehuda HaNasi expounds verses using the 
method of generalizations and details, and Rabbi Yosei, son 
of Rabbi Yehuda, expounds verses 


using the method of amplifications and restrictions. 


Ameimar answers: Yes, generally Rabbi Yehuda HaNasi ex- 
pounds verses using the method of generalizations and details, 
but here, with regard to the redemption of the firstborn, this 
is the reason that he expounds the verses using the method of 
amplifications and restrictions: He holds in accordance with 
that which the school of Rabbi Yishmael taught. 


LANGUAGE 


Thorn of a palm [sol] —bip: A similar term is mentioned 


in the Bible (Ezekiel 28:24). It refers to a thorn that grows 
on the leaves of the palm tree. 


Thorn on a palm frond 


BACKGROUND 


Thorn - Mb: The sira, thorn, that is mentioned in 
the Bible is identified today with the thorny burnet, 
Sarcopoterium spinosum, of the rose family, Rosaceae. 
A small bush 30-60 cm high, it is tangled and thorny. It 
is commonly found in the hilly areas north of Beersheba, 
covering large areas on the peripheries of groves and 
places where thickets are found. The plant has thorny 
leaves with distinctive bracts surrounding small reddish 
flowers. 


Thorny burnet 


HALAKHA 

Just as an awl is distinct, etc. — ^3) Tm yx m: 
In order for a Hebrew slave to remain a slave to his 
master after having completed his six years of servitude 
he must have his ear pierced. The procedure is done 
on the upper portion of his right ear using a metal tool. 
This is in accordance with the opinion of Rabbi Yehuda 
HaNasi (Rambam Sefer Kinyan, Hilkhot Avadim 3:9). 
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But he himself does not hold accordingly - xb ay 
mb pap: Even though Rabbi Yehuda HaNasi himself 
did not hold in accordance with this opinion, the major- 
ity of the Sages did. Therefore, he taught an unattrib- 
uted mishna in accordance with their opinion, thereby 
indicating that the halakha is in accordance with that 
opinion (Ritva). Alternatively, Rabbi Yehuda HaNasi 
taught the mishna in accordance with their opinion so 
that it could fit the formulation of the other halakhot in 
the mishna: There are two that are four (Josafot; Rosh). 
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As the school of Rabbi Yishmael taught: When defining which 
fish it is permitted to eat, the verse states: “This you may eat, from 
whatever is in the water, anything that has fins and scales in the 
water, in the seas and in the streams” (Leviticus 11:9). The verse first 
states the general term: “In the water,” “in the water,” mentioning 
it twice, and only afterward mentions the details, i.e., “in the seas 
and in the streams.’ When the general and detailed phrases are 
ordered in this way, they are not expounded as a generalization 
and a detail, but rather as an amplification and a restriction. Simi- 
larly, although Rabbi Yehuda HaNasi generally expounds verses 
using the method of generalizations and details, with regard to the 
redemption of the firstborn, since the verse mentions the two gen- 
eral terms first and mentions the specific detail only afterward, he 
expounds it using the method of amplifications and restrictions. 


The Gemara asks: And the Rabbis, why do they expound the 
verse about the redemption of a firstborn as a generalization and 
a detail? Ravina said: Like they say in the West, Eretz Yisrael: 
Wherever you find two generalizations juxtaposed to each other, 
followed by a specific detail, place the detail between the two 
generalizations and thereby expound them as a generalization 
and a detail followed by another generalization. 


The Gemara concludes the question it asked earlier: Now that you 
said that Rabbi Yehuda HaNasi expounds verses using the method 
of generalizations and details, perforce the mishna’s ruling in the 
case of oaths is difficult, as it is derived by expounding the verse 
as an amplification and a restriction, and Rabbi Yehuda HaNasi 
does not generally expound verses in that manner. This contradicts 
Rav Kahana’s explanation that the mishna expresses Rabbi Yehuda 
HaNasi’s own opinion. Rather, one must say that with regard to 
oaths, Rabbi Yehuda HaNasi formulated the mishna in accordance 
with the opinion of Rabbi Akiva, but he himself does not hold 
accordingly." 


§ Above (4a), the Gemara cited a baraita. Now the Gemara ana- 
lyzes the matter itself. The baraita states: From where is it derived 
that one is liable to bring a sliding-scale offering only for cases in 
which he had awareness at the beginning and awareness at the 
end, but had a lapse of awareness in between, when he actually 
transgressed? The verse states with regard to a person's awareness 
of the fact that he was impure: “And it was concealed,” “and it was 
concealed,” mentioning it twice (Leviticus 5:2-3). The first men- 
tion teaches that one is liable only if during the transgression he was 
unaware of his status, and the second mention teaches that one is 
liable only if he had awareness of his status before the transgression. 
This is the statement of Rabbi Akiva. 


The baraita continues: Rabbi Yehuda HaNasi says: This proofis not 

necessary, as it states in the same verse: “And it was concealed,” 
which indicates, by inference, that initially he had been aware; and 

nevertheless the verse continues to state: “And he was aware.” It 

emerges, then, that the verse refers here to two different periods of 
awareness, one before the transgression and one afterward. But if 
so, why must the verse state: “And it was concealed,” a second 

time? It is in order to render one liable both for a violation due to 

a lapse of awareness of the fact that he was ritually impure and for 

a violation due to a lapse of awareness of the fact that the place he 

entered was actually the Temple. 


The Master said in that baraita: The verse states: “And it was con- 
cealed,” which indicates, by inference, that initially he had been 
aware. The Gemara asks: From where is this inferred? Rava said: 
From the fact that it is not written: And it is concealed from him, 
which would have been the appropriate formulation had he never 
been aware of the matter at all. Accordingly, the phrase “and it was 
concealed” is to be understood as referring to a case in which he 
had been initially aware. 
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Abaye said to him: If that is so, then you should also make a 
similar inference with regard to a suspected adulteress [sota],° 
as it is written that she is liable to undergo the ordeal of drinking 
the bitter waters when “a man lay with her carnally, and it was 
concealed from the eyes of her husband” (Numbers 5:13). This 
would indicate, by inference, that initially he had been aware 
of the fact that his wife committed adultery. Abaye explains the 
difficulty: If he was actually aware that his wife had committed 
adultery, would the bitter waters have the power to examine her? 


But isn’t it taught in a baraita: The verse states with regard to a 
case in which she is found guilty: “And the husband will be free 
of sin and the wife shall bear her sin” (Numbers 5:31). This verse 
teaches that only when the husband is free of sin," the water 
examines his wife, but if the husband is not free of sin, the water 
does not examine his wife. If the husband had been aware that 
his wife had committed adultery, then she is forbidden to him and 
he is required to divorce her. The fact he did not divorce her is 
considered a sin; consequently, the waters cannot examine his wife. 


Abaye presents another difficulty to Rava: And furthermore, 
according to your understanding, you should also make a similar 
inference with regard to Torah, as it is written: “And it was con- 
cealed from the eyes ofall living creatures, and from those that 
soar in the heavens it was hidden” (Job 28:21), which would 
indicate, by inference, that initially there was someone who was 
aware of the Torah. But isn’t it written: “No man knew its value, 
and it is not known in the land of the living” (Job 28:13)? 


Rather, Abaye said: The formulation of the verse does not indicate 
that he actually realized he was impure; it indicates only that he 
was initially aware of the fact that he had come into contact with 
a source of impurity, but he failed to reach the obvious conclusion 
that he was thereby rendered impure. And Rabbi Yehuda HaNasi 
holds that the elementary knowledge of the halakhot of ritual 
impurity that a person gained in his childhood from his school 
is sufficient, in light of his awareness of the fact he came into 
contact with a source of impurity, to be considered awareness of 
the fact that he was impure, and thereby render him liable to bring 
a sliding-scale offering. 


Rav Pappa said to Abaye: But how can you explain the halakha 
that is taught in the mishna: For cases in which he did not have 
awareness at the beginning but had awareness at the end? 
According to your explanation, is there anyone who does not 
have the elementary knowledge of the halakhot of ritual impurity 
that he gained from his school? Abaye said to him: Yes, you 
find it in the case of a child who was taken captive among 


gentiles, who never received even the most elementary level of 
knowledge. 


NOTES 


BACKGROUND 

Sota — nio: The Torah describes the procedure governing a 
wife who secludes herself with a man of whom her husband 
had previously become suspicious, and concerning whom 
her husband had warned her in the presence of witnesses 
not to be alone with him (see Numbers 5:11-31). Once she 
disobeyed this warning and is observed alone with that man, 
she and her husband can no longer live together as man 
and wife until she has undergone an ordeal to determine 
whether or not she committed adultery. 

The woman is taken to the Temple in Jerusalem and 
orced by the priests to stand in a public place while holding 
he special meal-offering she is required to bring. There, she 
is again questioned about her behavior. If she continues to 
protest her fidelity and takes an oath to that effect, a scroll 
is brought upon which is written the curses of the sota in 
he Torah. If she still does not admit that she has committed 
adultery, the scroll is submerged in a clay vessel filled with 
water taken from the Temple basin and some earth from 
he Temple floor, and the scroll’s writing is dissolved in the 
water. The woman is then forced to drink that water. If the 
husband's allegation is true, in the words of the Torah: “Her 
belly shall swell and her thigh shall fall away” (Numbers 5:27), 
until ultimately the wife dies from the water's curse. If she is 
innocent, the water will bring her the blessing of children, 
and she is permitted to resume normal marital relations 
with her husband. 


Sota ritual in the Temple 


_ HALAKHA — 

When the husband is free of sin, etc. — npa wgw paa 
^D fina: The bitter waters do not have the power to exam- 
ine a suspected adulteress unless her husband has never 
engaged in forbidden sexual intercourse after reaching 
majority. This applies even if that act of intercourse was for- 
bidden only by rabbinic law (Rambam Sefer Nashim, Hilkhot 
Sota 2:8 and Ra‘avad there). 


Knowledge from his school, etc. -= 131 ja) ma nyt: Rashi 
explains that the case is one where a person knew that he 
touched the carcass of a creeping animal that imparts impurity, 
and he knew that it is prohibited to enter the Temple while 
impure. Nevertheless, he would fail to reach the obvious 
conclusion that since he touched the carcass, he was thereby 
rendered ritually impure. Rabbeinu Hananel suggests that the 
case is one where a person knew that he touched a carcass but 
was unaware that it was of the type that imparts impurity. Rab- 
beinu Tam explains that the case is one where a person realized 
that he was impure but did not know of the prohibition against 
entering the Temple while in such a state. According to this 


explanation, the fact the Gemara attributes such knowledge 
to one's education is precisely because these halakhot are not 
explicitly stated in the Torah and therefore must be learned 
orally in one’s school (Ritva). 

The early commentaries question why the Gemara needs 
to resort to the case of a child who was taken captive among 
gentiles when it is searching for a case where there was no 
awareness at the beginning. It would seem that a far more 
simple case would be where the person was entirely unaware 
of the fact that he had ever touched the carcass (Ramban, and 
see Ritva for a possible resolution). 
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§ The mishna states (2a): With regard to acts of carrying out that are 
prohibited on Shabbat, there are two types that are four. We learned 
in a mishna there (Shabbat 2a): With regard to acts of carrying out that 
are prohibited on Shabbat, there are primarily two basic actions that 
are four cases with regard to transferring an item inside, to a private 
domain; and two basic actions that are four cases with regard to transfer- 
ring an item outside, to a public domain." The Gemara asks: What is 
different here that the mishna teaches: There are two types that are 
four, and nothing more; and what is different there, in tractate Shabbat, 
that the mishna teaches: There are two actions that are four cases with 
regard to transferring an item inside, to a private domain, and two 
actions that are four cases with regard to transferring an item outside, 
to a public domain? 


The Gemara answers: There, in tractate Shabbat, which is where the 
main discussion of the halakhot of Shabbat is found, the mishna teaches 
both the primary categories and the subcategories of labor prohibited 
on Shabbat. But here, in tractate Shevuot, which does not contain the 
main discussion of the halakhot of Shabbat, the mishna teaches the 
primary categories of labor prohibited on Shabbat but does not teach 
the subcategories of labor. 


The Gemara asks: What are the primary categories of transferring 
an item on Shabbat? They are acts of carrying out" from the private 
domain to the public domain. The Gemara objects: But the acts of 
carrying out are only two in number, i.e., where the carrying out is 
done by someone standing in the private domain and when it is done 
by someone in the public domain. Why then does the mishna state 
that there are four cases? 


And if you would say that the mishna enumerates four types of carrying 
out, among them those for which there is liability and among them 
those for which there is exemption, that is not feasible, as doesn’t the 
mishna teach this case as similar to the different shades of leprous 
marks? This would indicate that just as there, all four of them are types 
for which there is liability, so too here, with regard to carrying out on 
Shabbat, all four of them are types for which there is liability. 


Rather, Rav Pappa said that the difference between the manner in which 
the halakha is cited in tractates Shevuot and Shabbat must be understood 
as follows: There, in tractate Shabbat, which contains the main discus- 
sion of the halakhot of Shabbat, the mishna teaches both cases of liabil- 
ity and cases of exemption. But here, in tractate Shevuot, which does 

not contain the main discussion of the halakhot of Shabbat, the mishna 
teaches only cases of liability but does not teach cases of exemption. 


The Gemara asks: What are the cases of liability? They are acts of car- 
rying out from the private domain to the public domain. The Gemara 
objects: But the acts of carrying out are only two in number. Why then 
does the mishna state that there are four cases? The Gemara explains: 
There are two cases of carrying out an item from a private domain to a 
public domain and two more cases of bringing in an item from a public 
domain to a private domain. 


The Gemara objects: But the mishna teaches: Acts of carrying out. It 
does not appear to mention acts of bringing in at all. Rav Ashi said: The 
tanna also refers to an act of bringing in an item as an act of carrying 
out an item. The Gemara asks: From where do we know this? 


Inside. ..outside — y3m3...0%93: Rashi explains here that inside 
refers to carrying an item out to a private domain and outside 
refers to carrying an item out to the public domain. Tosafot note 
that in tractate Shabbat, Rashi explains that inside refers to a 
person standing in a private domain and the mishna means 
that from the perspective of a person situated in the private 
domain there are four different cases; and similarly another four 
from the perspective of a person situated in the public domain. 
Tosafot provide another interpretation according to which the 
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NOTES 


terms inside and outside refer to one’s liability to bring an offer- 
ing. Inside refers to the courtyard of the Temple, and means 
cases for which one is liable to bring an offering inside the 
Temple. When the mishna says outside, the intention is that one 
may remain outside, as he is exempt from bringing an offering. 


What are the primary categories? Acts of carrying out - niax 
Dixy? 17192 IN: The prohibition against transferring an item 
from one domain to another is never explicitly mentioned 


in the Torah. Nevertheless, there are various allusions to it, for 
example the verse: “No man shall leave his place on Shabbat” 
(Exodus 29:29), as the Gemara in tractate Shabbat explains. The 
prohibition against transferring an item from a private domain 
to a public domain is explicitly stated in the books of Jeremiah 
and Nehemiah; bringing in an item from a public domain to a 
private domain is not mentioned at all and is therefore regarded 
as a subcategory. 
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It is as we learned in a mishna (Shabbat 73a): One who carries 
out an item from one domain to another domain’ is liable. 
The Gemara claims: Are we not also dealing with a case where 
he is bringing it in from a public domain to a private domain, 
and nevertheless the mishna refers to it as carrying out? 


The Gemara questions this assertion: But perhaps the mishna 
is dealing with a case of carrying out an item from a private 
domain to a public domain. The Gemara defends its claim: If 
so, let it instead teach: One who carries out an item from a 
private domain to a public domain is liable. What is the reason 
it used the more generalized formulation: From one domain to 
another domain? To teach that one is liable even if one transfers 
an item from a public domain to a private domain. 


The Gemara explains further: Even though the mishna addresses 
carrying an item in from a public domain to a private domain, 
it refers to it as carrying out. The Gemara explains: What is 
the reason for this? The tanna refers to any act that involves 
removal of an item from its place as carrying out. Accordingly, 
the term can appropriately be used even when an item is brought 
in to a private domain from a public domain. 


Ravina said: The language of the mishna in tractate Shabbat is 
also precise in indicating this, as it teaches: With regard to acts 
of carrying out [yetziyyot] that are prohibited on Shabbat, 
there are primarily two basic actions that are four cases from 
the perspective of a person inside a private domain, and two 
basic actions that are four cases from the perspective of a person 
outside, in a public domain. And then, immediately, in the 
continuation of that mishna, it explicates the cases of bringing 
in anitem. Conclude from it that the term: Carrying out, is also 
used to refer to bringing in an item. 


Rava said: One cannot make any inference from the language 
of the mishna, as it is not referring to acts of carrying out. Rather, 
it teaches domains." In other words, it means: With regard 
to the domains of Shabbat there are two types, the existence 
of which leads to four types of prohibited transfers, two with 
regard to carrying out and two with regard to bringing in. 


§ The mishna teaches: With regard to different shades of 
leprous marks, there are two types that are actually four. 
We learned in a mishna there (Nega’im 1:1): With regard to 
different shades of leprous marks, there are two types that 
are actually four: The baheret, mentioned in the Torah (see 
Leviticus 13:2), is considered a primary mark; it is an intense 
white, like snow." Secondary to it, i.e., a sub-category of it, is a 
mark that is white like the lime plaster of the Sanctuary walls. 


NOTES 


It teaches domains — »3np niwy: The early commentaries 
explain that Rava is not suggesting an emendation of the text of 
the mishna; rather, he is explaining that the word yetziyyot in the 
mishna itself is referring to domains. This is based on the use of the 
word in Numbers 34:5, which states: “And its outskirts [totzotav] 
shall be toward the sea” Onkelos translates the word totzotav as 
referring to a domain (Riva, cited in Tosafot on Shabbat 2b). 

Rashi explains that the mishna in tractate Shabbat should also 
be interpreted in this way, and it means: There are two types of 
domains with regard to Shabbat, i.e., a public and a private domain, 
the existence of which leads to four different cases of bringing in 


and four of carrying out. For some of these there is liability and for 
some not. Other commentaries question this interpretation, both 
because the formulation of the mishna in Shabbat does not fit 
well according to it (see Tosafot) and because this way of reading: 
There are two that are four, differs significantly from the way it is 
used in the mishna in tractate Shevuot, where it always means 
there are two cases which actually comprise four (Ramban on 
Shabbat 2b). Accordingly, Tosafot offer that the mishna should be 
understood as saying: With regard to domains on Shabbat, there 
are two cases in which one is liable, which actually comprise four 
different cases. 


HALAKHA 


One who carries out from one domain to another 
domain - mob mwa yian: The transfer of an 
item from one domain to another is one of the thirty- 
nine primary categories of labor. One who does so 
intentionally is liable to be executed by stoning. If 
there were no witnesses to his act or if he was not 
forewarned, such that he cannot be punished by 
the court, he is still liable to be punished with karet. 
One who performs this action unwittingly is liable to 
bring a sin-offering (Rambam Sefer Zemanim, Hilkhot 
Shabbat 7:1). 


Baheret is an intense white like snow - my N73 
ws: There are four different shades of leprous 
marks: A mark that is an intense white like snow is 
called a baheret. A mark that is darker by one degree 
of brightness, which is similar to the wool of a newly 
born lamb, is called a seet. The next darker shade 
is the secondary mark of baheret, and the shade 
darker than that is the secondary mark of seet. The 
Ra‘avad claims that the ruling of the Rambam is in 
accordance with the opinion of Rabbi Akiva, because 
the Ra’avad assumes that according to the Rabbis a 
wool-white mark and a lime-colored mark have the 
same degree of brightness but differ in their hue, 
with a lime-colored mark having a similar hue to 
a snow-white mark and being only a darker shade 
(Rambam Sefer Tahara, Hilkhot Tumat Tzara‘at 1:2). 
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NOTES 


That mishna continues: The seet mentioned in the Torah is consid- 
ereda primary mark; it is like white wool. Secondary to it is a mark 
that is white like the membrane of an egg. The ordering of differ- 
ent shades is relevant in determining which shades can be com- 
bined together. In order for a leprous mark to be halakhically sig- 
nificant, it must at least be the size of a split Cilician bean [geris]. 
Ifa mark is that size, but it is composed of different shades of white, 
none of which is alone the size of a geris, then if the different shades 
are compatible they can combine together and will thereby render 
the person ritually impure. 


Rabbi Hanina said: Who is the tanna who taught this mishna, 
which delineates the different shades of leprous marks" into two 
groups? It is not in accordance with the opinion of Rabbi Akiva. 
As if it were in accordance with the opinion of Rabbi Akiva one 
would be presented with a difficulty: Since with regard to which 
shades can combine together, Rabbi Akiva says: The different 
shades should be ordered this one above this one, and that one 
above that one, i.e., according to their degrees of brightness, from 
the most bright to the darkest shade, as follows: Snow white, 
i.e., baheret; wool white, i.e., se'et; lime; and egg membrane; and 
only two adjacent shades can combine together. But if so, you 
have rendered pure a mark that is white like the lime plaster of 
the Sanctuary walls and is smaller than a geris, as it cannot be 
combined with any other shade of white. 


The Gemara explains: With which other shade could we combine 
the lime-colored mark? We cannot say: Let us combine it together 
with a snow-white baheret, which is the primary mark relative to a 
lime-colored mark, as there is a wool-white se’et, which is a more 
bright white than a lime-colored mark but less bright than snow 
white. Since baheret is not adjacent to lime it cannot combine with 
it. We cannot say: Let us combine it together with a seet, as a 
lime-colored mark is not its secondary mark and a primary mark 
can combine only with its secondary mark. This is difficult because 
the mishna’s categorization of a lime-colored mark as a secondary 
mark indicates that it can be combined with another shade of white. 
Perforce, the mishna is not in accordance with the opinion of Rabbi 
Akiva. 


The Gemara asks: If that is so, that Rabbi Akiva holds that only 
adjacent shades of white can combine together, why didn’t Rabbi 
Hanina also bring proof from a mark that is white like the mem- 
brane of an egg, as with which other shade could we combine it? 
We cannot say: Let us combine it together with a wool-white se’et, 
which is the primary mark relative to an egg membrane-colored 
mark, as there is a lime-colored mark, which is a more bright 
white than an egg membrane-—colored mark but less bright than 
wool white. Since sett is not adjacent to egg membrane it cannot 
combine with it. We cannot say: Let us combine it together with 
a lime-colored mark, as it is not its type, i.e., they are not of the 
same category, and so they cannot combine. 


Who taught shades of leprous marks, etc. — DIKYA Nam (N12 
"131 D932: Rashi explains that according to all opinions, when 
the four different shades are listed based on their increasing 
degrees of brightness, the resultant list is: Snow white, wool 
white, lime, egg membrane. Rabbi Akiva holds that the marks 
should be listed in this way and that based on this list, marks 
of any two shades that are adjacent to each other combine 
together. If the resultant mark is then at least the size of a geris, 
is regarded as ritually impure. 

The Rabbis disagree and hold that the four marks should 
not be listed based on their degree of brightness. Rather, they 
should be divided into two groups, each one containing a mark 
that is regarded as primary and one considered secondary. 
They then hold that only marks within the same category can 
combine together. Accordingly, the mishna, whose formulation 
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suggests that there are two categories of marks each compris- 
ing two marks, appears to represent the opinion of the Rabbis 
and not that of Rabbi Akiva. 

Ramban disagrees with Rashi’s understanding. He explains 
that the Rabbis make a distinction between two different fac- 
tors: The hue of the white, and its brightness. They hold that 
there are two hues of white that qualify as leprous marks, a 
white similar to snow and a white similar to wool. The brighter 
shade of each of these hues is regarded as a primary mark, and 
the darker shade of each hue is the secondary mark. Accord- 
ing to this, there is no distinction in the brightness of the two 
secondary marks, only in their hue. 

Rabbi Akiva disagrees with the Rabbis. He holds that all 
four marks are of the same hue and differ only in their bright- 
ness. Accordingly, he is of the opinion that it is not possible to 


consider a lime-colored mark as a secondary mark of a baheret 
because of the wool-white mark, which is brighter than the 
former and darker than the latter. Accordingly, it is clear that the 
mishna, which assumes that a lime-colored mark can combine 
with a baheret, is not in accordance with the opinion of Rabbi 
Akiva. 

The Rashba and the Baal HaMaor present an entirely differ- 
ent explanation. They assert that the point of disagreement 
between the Rabbis and Rabbi Akiva is with regard to whether 
there is any distinction in brightness between a primary mark 
and its secondary mark. The Rabbis hold that both have an 
identical hue and brightness but have different textures, which 
one can sense by touching them. For example, a seet feels like 
wool and its secondary mark feels like the lime plaster of the 
Temple. This also appears to be the opinion of the Ra’avad. 
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The Gemara answers: What is this comparison? Granted, it 
would all be well were it not for the difficulty with regard to a 
mark the color of the lime plaster of the Sanctuary walls, as the 
difficulty raised with regard to an egg membrane-colored mark 
is not difficult. As even though the shade of an egg membrane 
is two stages below that ofa se’et, the Merciful One states: “And 
for a se'et and for a sappahat” (Leviticus 14:56), which indicates 
that a sappahat is secondary to a se’et and can combine with it 
even though a sappahat is of a much lower degree of brightness 
than it. Rabbi Akiva holds that both of the additional shades not 
explicitly mentioned in the Torah are derived from the word: 
Sappahat, and so both of them can combine with a seet. But 
the difficulty raised with regard to a mark the color of the lime 
plaster of the Sanctuary walls is indeed difficult. Rather, it is 
clear that the mishna is not in accordance with the opinion of 
Rabbi Akiva. 


§ The Gemara elaborates on Rabbi Akiva’s opinion: And where 
have we learned that according to Rabbi Akiva the different 
shades should be ordered this one above that one, i.e., according 
to their degrees of brightness, and only two adjacent shades can 
combine together? 


If we say we learned it from that which is taught in the following 
baraita, it is difficult. The baraita teaches: Rabbi Yosei said that 
Yehoshua, son of Rabbi Akiva,’ asked of Rabbi Akiva: For 
what reason did the Sages say that the different shades of leprous 
marks are two types that are four, and proceed to specify their 
names? Rabbi Akiva said to him: But ifnot that, what else could 
they say? Rabbi Yehoshua answered him: Let them say that any 
mark of a degree of brightness from that of an egg membrane 
and above is ritually impure. 


Rabbi Akiva said to him: They specified the four different shades 
in order to say that they combine with each other" in that 
order, i.e., each one with its adjacent shade. Rabbi Yehoshua 
said to him: If so, let them simply say: Any mark of a degree of 
brightness from that of an egg membrane and above is ritually 
impure, and they combine with each other. Rabbi Akiva said 
to him: They specified their names in order to tell you: Any 
priest who is not an expert" in distinguishing between them 
and in identifying their names is not authorized to inspect the 
leprous marks and make a decision regarding them. 


The Gemara explains the difficulty: Rabbi Yehoshua suggested 
that according to Rabbi Akiva’s opinion it should be sufficient to 
say that any mark of a degree of brightness from that of an egg 
membrane and upward is impure, but he did not say that it 
would also be necessary to add: And any mark of a degree of 
brightness from that of the lime plaster of the Sanctuary walls 
and above is impure. If Rabbi Akiva agrees to the categorization 
of the mishna, then it would be necessary to state separately each 
category of marks, in a dual formulation, in order to indicate that 
only shades that are categorized together can combine. 


The Gemara suggests: Conclude from the fact that he did not 

say this to Rabbi Akiva that Rabbi Yehoshua heard of Rabbi 

Akiva that he says: All the different shades combine with a se‘et. 
Accordingly, both a snow-white baheret and a lime-colored mark 
will each combine with a se't, as they are adjacent to it when 

listed in order of their degrees of brightness. An egg membrane- 
colored mark will also combine with a sett, as it is derived from 

the word: Sappahat, and the Torah indicates that a sappahat is 

secondary to a se‘et. 


PERSONALITIES 


Yehoshua son of Rabbi Akiva - x2»y 127 bw a ywin: 
Rashi writes that the reference here is to the Sage referred 
to elsewhere as Rabbi Yehoshua ben Korha. The term 
Korha, then, is not a name; it was an appellation for Rabbi 
Akiva due to the fact that he was bald, as korha means 
bald. 

Tosafot in several places reject this theory. First, they 
claim that it is not correct to identify Rabbi Akiva’s son 
with Rabbi Yehoshua ben Korha, because it would appear 
rom the people with whom Rabbi Yehoshua ben Korha 
engaged in discussions that he lived in a different genera- 
ion than that of Rabbi Akiva’s son. Furthermore, Josafot 
note that it would be unseemly to refer to Rabbi Akiva by 
he fact that he was bald. They suggest that the reason 
Yehoshua, son of Rabbi Akiva, is not mentioned elsewhere 
is because he died young, a theory supported by the fact 
hat the Gemara elsewhere states that several of Rabbi 
Akiva's sons died during his lifetime. 


HALAKHA 


They combine with each other - m oy m DD IDy¥N: 
All the shades of leprous marks combine with each other, 
both when this results in a stringency and when this 
results in a leniency. It can result in a stringency in a case 
in which there is a mark that is greater than the size of 
a geris but consists of various different shades, each of 
which is smaller than a geris. In such a case, the shades 
combine together to render the mark impure. It can result 
in a leniency with regard to the halakha that if a white 
mark covers a person's entire body he is regarded as pure. 
In such a case, even if the mark is composed of varying 
shades of white, they combine together to render him 
pure. 

If the shades always combine together, why was it 
necessary for the Sages to list the various shades of 
leprous marks and categorize them as two groups that 
comprise four different shades? It was because in order 
to determine whether a mark is impure the priest must 
be expert in recognizing and identifying the different 
shades and their names. If he is unable to do so, he may 
not rule about leprous marks. This is in accordance with 
the opinion of Rabbi Akiva (Rambam Sefer Tahara, Hilkhot 
Tumat Tzara‘at 1:3, and see Ra’avad and Kesef Mishne there). 


NOTES 

Any priest who is not an expert — 972 ipxw yia bs: 
A leprous mark is regarded as impure only once it has 
been declared impure by a priest. As the Gemara notes 
elsewhere, if the priest who identifies the mark is not 
knowledgeable about the differences between the vari- 
ous marks, then an Israelite scholar who understands the 
differences may identify whether the mark is leprous 
or not and then instruct the priest to declare it pure or 
impure. In light of that halakha, the Gemara here should 
be understood as referring to a case where the priest 
himself is identifying the nature of the mark, and therefore 
he must be an expert himself. The Ramban notes that in 
some manuscripts of the Gemara, and also in the Jerusa- 
lem Talmud, the word priest is not mentioned. Accordingly, 
the requirement refers to whichever person is identifying 
the mark, whether he is a priest or an Israelite scholar. 
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HALAKHA 


Comparable to four cups of milk, etc. -W nidia wI 
3) abn: How do the reddish varieties of the four shades of 
leprous marks appear? The reddish variety of a baheret is 
like a cup of milk mixed with sixteen drops of blood. The 
reddish variety of a seéet is like a cup of milk mixed with 
eight drops of blood. The reddish variety of a lime-colored 
mark is like a cup of milk mixed with four drops of blood, 
and that of an egg membrane—colored mark is like a cup of 
milk mixed with two drops of blood. The Ra’avad disagrees 
and holds the opposite opinion: The reddish variety of a 
baheret is actually the whitest of the marks and it looks like 
a cup of milk with just two drops of blood mixed in, and 
so on (Rambam Sefer Tahara, Hilkhot Tumat Tzara‘at 1:4). 


LANGUAGE 
Mixed [patukh] — Jina: The root peh, tav, khaf means to 
mix. With regard to leprous marks it refers to white mixed 
with red. It would appear that the root is borrowed from 
Aramaic, where it is used extensively, especially in the Ara- 
maic translations of the Bible. Its original source remains 
unclear. 
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The Gemara rejects this proof: But perhaps Rabbi Akiva does 
hold that the only combinations possible are a se’et and its 
secondary mark, i.e., an egg membrane-colored mark; and 
a baheret and its secondary mark, i.e., a lime-colored mark. 
And perhaps Rabbi Yehoshua in fact proposed that the Sages 
should use a dual formulation, but the baraita cites only the 
first half of his suggestion. 


Rather, Rabbi Akiva’s opinion can be inferred from that which 
Rabbi Hanina says, as Rabbi Hanina says: The following is an 
analogy to illustrate the opinion of Rabbi Akiva: To what is 
this matter comparable? It is comparable to four cups of 
milk," and two drops of blood fell into one of them, and 
four drops of blood fell into another one of them, and eight 
drops of blood fell into another one, and twelve drops of 
blood fell into the last one. And some say that sixteen drops 
fell into the last cup. This is a suitable analogy, as the milk in 
all of the cups still has a similar shade of white, but the cups 
can be ordered according to their degrees of brightness, as 
this one is above this one, and that one is above that one. 
Rabbi Hanina’s analogy would appear to portray Rabbi Akiva’s 
opinion in the same way it was cited earlier. 


The Gemara rejects this. The Torah states that a “reddish-white 
affliction” (Leviticus 13:42), not just a flawless white one, ren- 
ders a person ritually impure. Therefore, the Gemara suggests: 
Say that you heard Rabbi Akiva express this opinion with 
regard to combining different shades of a mark that is mixed 
[befatukh]"" with red, which is the case most similar to the 
analogy offered by Rabbi Hanina, but with regard to different 
shades of flawless white, have you heard Rabbi Akiva express 
this opinion? 


And if you would say that just as you heard Rabbi Akiva 
express this opinion with regard to a mark that is mixed with 
red, so too, by logical extension, you have effectively heard 
Rabbi Akiva express this opinion with regard to different 
shades of flawless white, as what possible reason is there to 
differentiate between them, this is difficult. And this suggestion 
is problematic, as in the case of a mixed reddish-white mark 
itself, did you ever hear him express this opinion? But isn’t 
it taught otherwise in a mishna (Nega’im 1:2): With regard to 
the various shades of white that are mixed with red, Rabbi 
Akiva says the reddish variation of this one, i.e., of a baheret, 
and of that one, i.e., of a lime-colored mark, are like wine 
diluted in water," except for the following distinction: That 
the reddish variation of a baheret is still an intense white, like 
snow, albeit with a somewhat pinkish hue, but the reddish 
variation of lime is darker than it. 


NOTES 


Mixed - Jina: The Rambam explains in his Commentary to 
tractate Nega’im that all four reddish versions of the leprous 
marks have the same intensity of red, but to achieve that, more 
red must be added to the brighter shades and less to the 
darker shades. The Ra’avad assumes that the intensity changed 
between the four shades commensurate to the brightness of 
that shade. 


Like wine diluted with water — 023 3wa 3: Rabbi Hanina 
cited Rabbi Akiva as being of the opinion that the reddish 
versions of the marks look like wine mixed with milk. In the 
Gemara here, Rabbi Akiva is cited as saying that the color is 
similar to wine diluted in water. Rashi explains that according 
to Rabbi Hanina, the marks have a strong, evenly distributed 
reddish hue, whereas according to Rabbi Akiva himself, the 
redness is not evenly spread but rather appears with intensity 
at various points, with clear water surrounding it (see Ramban; 
Maharsha). 


Other early commentaries explain the issue differently. 
They assert that even when wine is diluted in water its redness 
spreads evenly, but the red color is far less intense than when 
it is mixed with milk. This opinion should be understood in 
relation to the opinion of Rabbi Yishmael that appears at the 
beginning of the mishna cited from tractate Nega‘im. Rabbi 
Yishmael says there: The reddish version of a snow-white mark 
is like wine diluted in water and the reddish version of a lime- 
colored mark is like blood mixed into milk. Ramban explains tha 
Rabbi Akiva disagrees with Rabbi Yishmael and holds that jus 
as there is no distinction in hue between the various shades o 
eprous marks, in accordance with the Ramban’s understanding 
of Rabbi Akiva's opinion, so too there is no distinction between 
heir reddish varieties. By contrast, the Ra’avad explains tha 
Rabbi Yishmael holds that the white part of the marks in the 
reddish variety is unaffected, but there are streaks of red 
hroughout them. Rabbi Akiva disagrees with this and holds 
hat the two colors merge to form a single, smooth, reddish hue. 
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And if it is so that Rabbi Akiva lists the different shades in 
decreasing order of their degree of brightness, then after men- 
tioning the reddish variation of baheret he should have next said: 
The reddish variation of a wool-white mark is darker than it, 
not that the reddish variation of lime is darker than it. 


They said in response to this: Yes, it is indeed so that Rabbi Akiva 
continues by referring to the reddish variations of a wool-white 
mark, and it is taught likewise in a baraita that Rabbi Natan 
says, referring to that mishna: It is not correct that Rabbi Akiva 
said: The reddish variation of lime is darker than it; rather, he 
said that the reddish variation of a wool-white mark is darker 
than it. 


§ The Gemara considers the source from which the different 
shades of marks are derived: And from where do we derive that 
baheret is an intense white color? Abaye said: The verse states: 
“And ifit is a white baheret” (Leviticus 13:4), which indicates that 
it alone is a bright white and there is no other as white as it. 


The Sages taught in a baraita: The bright shade of a baheret 

makes it appear deeper" than the surrounding skin, and so 

the verse states: “And its appearance is deeper than the skin” 
(Leviticus 13:25). This is like the appearance of an area illumi- 
nated by the sun," which appears deeper than the area in the 

shade. The darker shade of a se’et makes it appear as though it 

is raised above the surrounding skin; this is indicated by the 

fact that the word se’et means nothing other than raised, and 

so the verse states: “Upon all the high mountains and upon 

all the raised up [hanissaot] hills” (Isaiah 2:14). The words 

hanissaot and se’et share the same Hebrew root and both refer to 

something raised up. In the verse: “For a se’et and for a sappahat” 
(Leviticus 14:56), the word sappahat means nothing other than 

secondary, and so the verse states: “And he will say: Append 

me [sefaheni] please to one of the priestly classes to eat a piece 

of bread” (1 Samuel 2:36). This teaches that there is a leprous 

mark that is secondary and appended to a se't. This is a mark that 

is the color of an egg membrane. 


We found a source for a mark that is secondary to a se’et; from 
where do we derive that there is also a mark that is secondary to 
a baheret? Rabbi Zeira said: “White” (Leviticus 13:10) is stated 
with regard to a se’et and “white” (Leviticus 13:4) is stated 
with regard to a baheret. This teaches that just as the shade of 
white stated with regard to a se’et has a secondary mark, i.e., 
the mark that is the color of an egg membrane, so too, the shade 
of white stated with regard to a baheret has a secondary mark, 
i.e., the lime-colored mark. 


A different source for this was taught in a baraita: The verse (see 
Leviticus 13:2) placed the word sappahat between se’et and 
baheret, to say to you: Just as there is a shade that is secondary 
to a seet, so too, there is a shade that is secondary to a baheret. 


The mishna in Nega’im cited above states: A seet is like white 
wool. The Gemara asks: What is meant by white wool? Rav 
Beivai says that Rav Asi says: It is the color of clean wool from 
a lamb that is wrapped up [mekhabnin]! in a cover when it is 
one day old in order to protect it from being sullied, so that the 
wool will be suitable for producing a fine wool garment. 


LANGUAGE 


Wrapped up [mekhabnin] — 3331: Some hold that kaban 
means to wrap, to tie around, and is used here to describe 


from becoming soiled and thereby preserve its pure bright 
white color. 


how the lamb would be wrapped up to prevent its wool 


HALAKHA 


A baheret is deeper — mpvay ma: A mark is regarded as 
ritually impure only if it appears to be deeper than the sur- 


rounding skin, even though it is not actua 


lly recessed into 


the skin. The Ra‘avad notes that a seet appears to be raised 
above the surrounding skin (Rambam Sefer Tahara, Hilkhot 
Tumat Tzara‘at 1:6, and see Kesef Mishne there). 


NOTES 


Like the appearance of an area illumina 
etc. = 131 mAN AX Wa: A precise reading oft 


ted by the sun, 
he verse describ- 


ing a baheret reveals that it is not actually recessed into the 
skin, but it appears as though it is. The Gemara explains 
that this phenomenon is achieved whenever something is 
brighter than its surroundings, and therefore it follows that a 


baheret is a bright shade of white. Based on 
is apparent that a seet is a darker shade and t 
as though it protrudes above the skin. It s 
that the Ramban, in his commentary on 
13:3), claims that in general, something tha 


he same logic, it 
herefore appears 
hould be noted 


he Torah (Leviticus 


is brighter than 


its surroundings does not appear to be recessed. This phe- 


nomenon occurs only when it is significan 
the case of the intensely white baheret. 


ly brighter, as in 


The foregoing, which assumes that all 


ypes of leprous 


marks are flush with the skin, is based on the opinion of the 


Rambam. The Ra’avad holds, based on his 


interpretation of 


the Gemara here, that a seet protrudes above the skin. 
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NOTES 


An analogy of the Rabbis - ;2271 Swn: The Rabbis hold 
that despite the fact that a lime-colored mark is a second- 
ary mark of a baheret, being darker than it, it is in fact 
also darker than a seet. The various analogies that the 
Gemara presents attempt to emphasize this point. The 
Baal HaMaor and the Rashba, who hold that a seet and a 
lime-colored mark are of equal brightness, have a version 
of the Gemara’s text that states: And the king of this one 
is like the governor (see Milhamot HaShem). 


A woolen garment...a new linen sheet and a frayed 
one — mpnw) MOEVST MTD... T x: Tosafot note 
hat elsewhere Rashi states that a worn garment is actu- 
ally brighter than a new one. Therefore, they explain that 
he garments are not listed here in terms of their bright- 
ness but in terms of their importance. According to the 
opinion of the Ramban, who holds that the difference 
between the marks lies not only in their brightness but 
also in their hue, there is no need to make such a claim. 
Even if a worn garment is brighter than a new one, it 
certainly has a less intensely white hue. 


LANGUAGE 


Governors [iparkhai] — 299%: From the Greek napxoc, 
eparkhos, which means commander of the army or gov- 
ernor of a state. 


Chief officer [alkafta] - xvopoK: Derived from a pre- 
Sasanian Iranian word used for a high-ranking govern- 
ment official or inspector. Possibly it comes by way of the 
Greek, as it is similar to the Greek apyanétng, agarpetés, 
which means commander of a fort. 


Vizier [rofila] - Kain: Some suggest that this is derived 
from the Latin rufulus, a tribune of the soldiers elected 
by the army. However, this is inappropriate in the con- 
text, and therefore others contend that the text should 
read rotila, from the Latin rutulus, which refers to a king's 
viceroy. 
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BACKGROUND 


§ In continuation of his statement cited above Rabbi Hanina 
says: The following is an analogy to illustrate the opinion of the 
Rabbis," i.e., the opinion expressed in the mishna in Nega’im (1:1) 
that both a baheret and a se’et have marks that are secondary to 
them. To what is this matter comparable? To two kings and to 
two governors [iparkhei]' where, with regard to their supremacy, 
the king of this governor is above the king of that governor, and 
the governor of this king is above the governor of that king. The 
two kings are analogous to a baheret and a se’et and their two 
governors are, respectively, a lime-colored mark and an egg mem- 
brane—colored mark. Accordingly, the order of supremacy is: 
Baheret, set, lime-colored mark, egg membrane-colored mark. 


The Gemara questions whether this is a suitable analogy for the 
opinion of the Rabbis: But this analogy suggests that the shades 
are ordered, this one above this one and that one above that one, 
i.e., according to their degrees of brightness. That is Rabbi Akiva’s 
opinion, not the opinion of the Rabbis. 


Rather, a suitable analogy is where the king of this governor is 
above his own governor, and the king of that governor is above 
his own governor. So too, each secondary mark is subordinate 
only to its primary mark. 


The Gemara presents a different analogy. Rav Adda bar Abba 
said: For example: A king, and a chief officer [alkafta], the 
vizier [rofila],| and the Exilarch; each person in the list is more 
powerful than the subsequent one. The Gemara asks: But this 
analogy suggests that the shades are ordered, this one above that 
one, which is Rabbi Akiva’s opinion. Rather, a suitable analogy is, 
for example: A king and the vizier; and a chief officer and the 
Exilarch. This list splits the four into two groups, each group 
containing one person who is subordinate to the other. 


The Gemara presents a different analogy. Rava said: The previous 
suggestion is not precise because all these positions, apart from 
the king, are subordinate to the king. A more precise analogy 
would be, for example: King Shapur, the king of Persia, with his 
subordinate; and the Roman emperor with his subordinate. 


Rav Pappa said to Rava: Which of them is greater, King Shapur 

or the Roman emperor? Rava said to him: Does he eat in the 

forest, i.e., do you live disconnected and unaware of events in the 

world at large? Go out and see whose coin circulates? through- 
out the world, which is an indicator of a government's influence, 
as it is written with regard to the fourth empire described in 

Daniel’s dream of the future powers of the world: “It shall devour 

the whole earth and tread upon it and break it into pieces” 
(Daniel 7:23), and Rabbi Yohanan says: This is the guilty empire 

of Rome whose coin circulates throughout the entire world. 


The Gemara presents a different analogy. Ravina said: For exam- 
ple, a new white woolen garment and a frayed one; a new linen 
sheet and a frayed one." 


A king anda chief officer, etc. - 151 xvapN Kaya: The precise 
ranking of the various officials mentioned here is not known 
from early sources. Nevertheless, it would appear from this 
Gemara that the chief officer was directly subordinate to the 
king and was responsible for various governmental matters. 
The vizier had a higher ranking that the chief officer, although 
the latter was not subordinate to him but to the king alone. The 
Exilarch, an official position in the Persian Empire, was appar- 
ently subordinate to the viceroy and not directly to the king. 
Accordingly, in terms of their ranking they should be listed as: 
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King, vizier, chief officer, Exilarch. Rav Adda bar Abba arranges 
them in two pairings to emphasize that the chief officer was 
subordinate to the king and not to the vizier, and as such pro- 
vides an appropriate analogy for the relationships between the 
different shades of leprous marks. 


Whose coin circulates — %39 (827 Kyau: A comparison 
between the circulation of the coins of different empires can 
reveal their relative influence. Rav Pappa noted that throughout 
the world, Roman currency was more accepted commercially 


than currency of the Persian Empire, thereby indicating that the 
Roman Empire itself was more prominent. 

In the period during which Rav Pappa and Rava lived, the 
Roman Empire was still a world power that stretched over large 
parts of Europe, Asia Minor, Eretz Yisrael, and North Africa. The 
Persian Empire succeeded in staving off Rome's attempts to 
conquer it, and even won several battles, but it remained a 
medium-sized empire compared to Rome. 
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§ The mishna (2a) states: In cases of defiling the Temple or its 
sacrificial foods in which one had awareness at the beginning 
and awareness at the end, but hada lapse of awareness in between 
while he actually transgressed, this person is liable to bring a 
sliding-scale offering. The Sages taught in a baraita: From where 
is it derived that the verse’ that describes the liability for a 
sliding-scale offering (see Leviticus 5:2-4) speaks of nothing 
other than the defiling of the Temple or its sacrificial foods? 
While the verse mentions that a violation was committed due to 
a lapse ofawareness of one’s state of impurity, it does not mention 
which transgression was violated. 


The Gemara explains: And it is a logical inference: Since the 
Torah has explicitly prohibited and also prescribed punishment 
for the intentional defiling of something sacred and has ren- 
dered one liable to bring an offering for the unwitting defiling 
of something sacred, it follows that just as when it prohibited 
and also prescribed punishment for the defiling of something 
sacred it prohibited and also prescribed punishment only 
for the intentional defiling of the Temple or its sacrificial 
foods; so too, when it rendered one liable to bring an offering 
for the defiling" of something sacred it rendered one liable 
to do so only for the unwitting defiling of the Temple or its 
sacrificial foods. 


The Gemara asks: But say instead that the obligation to bring 
a sliding-scale offering is referring to a ritually impure person 
who partook of the sacred portion of produce grown in Eretz 
Yisrael that is designated to be given to a priest [teruma], as 
the Torah also has explicitly prohibited and prescribed punish- 
ment for this. One who partakes of teruma while ritually impure 
is liable to receive death at the hand of Heaven (see Leviticus 
22:9). The Gemara answers: It cannot be referring to teruma, 
because we do not find a sin whose punishment for an inten- 
tional violation is death, with regard to which one is liable to 
bring an offering for its unwitting violation. Sin-offerings, of 
which the sliding-scale offering is one type, are brought only for 
transgressions whose intentional violation is punishable by karet. 


The Gemara asks: But say that this statement applies only to a 
fixed sin-offering, but 


one can bring a sliding-scale offering for the unwitting violation 

of a transgression whose intentional violation is not punishable 

by karet; just as is the case of a violation for “hearing the voice” 
(Leviticus 5:1), which is where a litigant asks a witness to testify 

about an event and he takes a false oath that he did not witness 

the event, and for taking a false oath with the “utterance of lips” 
(Leviticus 5:4). In both of these cases, an intentional violation is 

not punishable by karet, and nevertheless one is liable to bring a 

sliding-scale offering for an unwitting violation. 


BACKGROUND 


For hearing the voice — bip TYPY: If an individual is 
approached by a litigant who asks him to testify in a court 
on his behalf, the witness must participate in the court 
proceedings. In the event that he denies having knowledge 


of the matter and takes a false oath to that effect, he will, 
upon subsequent confession of his lie, be required to bring 
a sliding-scale offering (Leviticus 5:1). It is irrelevant whether 
the false oath was taken intentionally or not. 


NOTES 


From where is it derived that the verse, etc. - D037 pw paa 
^a: This question is not an attempt to find the biblical source, 
as it is clear which verses are referring to the obligation to bring 
a sliding-scale offering. The question is how it is known that the 
verses should be interpreted to point specifically to the defiling 
of the Temple or its sacrificial foods. The verses state only that 
the person had become impure, but do not describe what he 
did after becoming impure. 

In general it is clear that there is no prohibition per se for 
a non-priest to become impure, but there are various actions 
that are prohibited for a non-priest to do while he is in a state 
of impurity. Since the verses refer to the person being guilty, 
it is clear that they are discussing a case where he violated a 
prohibition, and the Gemara seeks to determine which prohibi- 
tion is discussed. 


HALAKHA 


So too when it rendered one liable to bring an offering for 
the defiling, etc. - ^3) maw7 by jar WWI qX: The Torah 
does not explicitly state that one who defiles the Temple or its 
sacrificial foods is liable to bring a sliding-scale offering. The 
Sages learned this halakha as a tradition (Rambam Sefer Kor- 
banot, Hilkhot Shegagot 10:5). 
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BACKGROUND 


Teruma — maA: Whenever the term teruma appears 
without qualification, it refers to teruma gedola, the first 
portion of one’s produce that is set aside to be given to 
a priest. The Torah commands that “the first fruit of your 
oil, your wine, and your grain” be given to the priest 
(Numbers 18:12). The Sages extended the scope of this 
mitzva to include all produce. This mitzva applies only 
to produce of Eretz Yisrael. 

The Torah does not specify the amount of teruma 
that must be set aside; one may theoretically fulfill his 
obligation even by separating a single kernel of grain 
from an entire crop. The Sages established a measure: 
One-fortieth for a generous gift, one-fiftieth for an aver- 
age gift, and one-sixtieth for a miserly gift. One may not 
set aside the other tithes until he has set aside teruma. 

Teruma is endowed with sanctity and may be eaten 
only by a priest and his household while they are in a 
state of ritual purity (Leviticus 22:9-15). To emphasize 
that state of purity, the Sages obligated the priests to 
wash their hands before partaking of teruma. This is the 
source for the practice of washing one’s hands prior to 
eating bread. A ritually impure priest or a non-priest 
who eats teruma is subject to the penalty of death at 
the hand of Heaven. 

If teruma contracts impurity, it may no longer be 
eaten and must be burnt. Nevertheless, it remains 
the property of the priest and he may benefit from 
its destruction. Nowadays, teruma is not given to the 
priests because they have no definite proof of their 
priestly lineage. Nevertheless, the obligation to separate 
teruma still remains, although only a small portion of the 
produce is separated. 


Karet — m3: Karet is a divine punishment for serious 
transgressions. The precise definition of the term is a 
matter of dispute among the commentaries, with opin- 
ions including premature or sudden death, barrenness 
and the death of the sinner’s children, and excision of 
he soul from the World-to-Come. Tractate Karetot men- 
ions thirty-six transgressions punishable by karet, all of 
which are violations of prohibitions, with two excep- 
ions: Neglecting to sacrifice the Paschal offering and 
ailure to undergo circumcision. 

Karet applies only to a person who intentionally 
commits a transgression. In certain instances, if the 
ransgression was committed in the presence of wit- 
nesses, the transgressor is subject to execution by an 
earthly court or to the penalty of lashes. Anyone who 
inadvertently transgresses one of the prohibitions pun- 
ishable by karet must bring a sin-offering as atonement. 


NOTES 
Until he brings a fixed sin-offering - jap aT TY 
313p: This would have ramifications for a poor person. 
When he is liable to bring a sliding-scale offering he 
brings a bird offering, but for a fixed sin-offering one 
must bring a sheep. 
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The Gemara answers: It cannot be referring to one who partakes 

of teruma while ritually impure, as the verse concerning a sliding- 
scale offering states: “Or if he will touch impurity of a man in any 
manner of his impurity through which he can become impure” 
(Leviticus 5:3). The verse states “through which” to exclude an 

impure person who partakes of teruma® from liability to bring a 

sliding-scale offering. 


The Gemara asks: But say the verse states “through which” to 
exclude one who defiles the Temple, and teaches that due to the 
severity of that transgression it is not sufficient for him to achieve 
atonement with a sliding-scale offering; rather, he will not achieve 
atonement until he brings a fixed sin-offering." Accordingly, no 
proof can be drawn from here. 


Rava read the following verse about Rabbi Yehuda HaNasi: “One 
who draws water from deep wells” (see Proverbs 20:5); this verse 
describes Rabbi Yehuda HaNasi, because by delving deeply into 
the Bible he found a source that a sliding-scale offering atones for 
the unwitting defiling of sacrificial foods by partaking of them while 
ritually impure. 


This is as it is taught in a baraita concerning the verse: “Or if a 

person will have touched any impure object, whether the carcass of 
an impure animal [hayya] or the carcass ofan impure domesticated 

animal [behema]” (Leviticus 5:2). Rabbi Yehuda HaNasi says: Since 

a domesticated animal is also referred to a hayya, it would be suffi- 
cient if I would read only the verse’s clause about a hayya. Why then 

is an explicit clause about a behema stated? It is in order to derive 

a verbal analogy. It is stated in the verse here: “An impure domes- 
ticated animal,” and it is stated in the verse below with regard to 

one who intentionally defiles an offering by partaking of it while he 

is impure: “An impure domesticated animal” (Leviticus 7:21). Just 

as below the reference is to the defiling of sacrificial foods, so 

too here, the reference is to the defiling of sacrificial foods. 


The Gemara continues: We found a source for the halakha that the 
sliding-scale offering atones for the defiling of sacrificial foods; 
from where do we derive that it also atones for the defiling of 
the Temple by entering it while ritually impure? The verse states 
with regard to a woman after childbirth, who is impure due to having 
given birth: “She may not touch any sacred item and she may 
not enter the Temple” (Leviticus 12:4). The verse juxtaposes the 
Temple to sacred items to teach that the halakhot that apply to 
one apply to the other. Accordingly, the sliding-scale offering atones 
for both. 


The Gemara asks: If so, that the liability to bring a sliding-scale 
offering is derived from this verse, then one should also be liable 
to bring the offering if he partakes of teruma while impure, as 
the Master said that the general term “sacred item,” in the verse: 

“She may not touch any sacred item,” serves to include teruma 
in the prohibition. Accordingly, it should also be included in the 
obligation to bring a sliding-scale offering. 


The Gemara explains: The Merciful One excludes something with 
the term “through which” (Leviticus 5:3). Should we say that the 
term “through which” serves to exclude the defiling of the Temple? 
No, it is reasonable that we should not exclude the defiling of the 
Temple, as its intentional violation is punishable by karet,’ just 
like one who defiles sacrificial foods by partaking of them while he 
is impure. Rather, the term must serve to exclude one who partakes 
of teruma while impure. 


The Gemara offers a counterargument: On the contrary, we should 
not exclude one who partakes of teruma while impure, as it is a 
violation done through eating, similar to one who eats sacrificial 
food while impure. Therefore, there is still no proof that one is liable 
to bring a sliding-scale offering for defiling the Temple. 
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Rather, Rava said it can be derived from the following: Why 
does the Torah mention three times the punishment of karet 
with regard to one who partakes of peace-offerings while he is 
impure? The three times are Leviticus 22:3, 7:20, and 7:21. One 
time is to apply the punishment to the general case" of a ritually 
impure person who partakes of any type of offering, and one 
time is to apply it to the specific instance of a peace-offering, and 
one time is to apply it to another case of defiling something 
sacred that is written in the Torah without specifying what 
it is referring to, and I do not know from that passage what 
that case is. 


Rava continues: The only passage that describes the defiling of 
something sacred without specifying the situation is the passage 
in the Torah that discusses a sliding-scale offering brought for 
the defiling of sacrificial foods. Therefore, you must say that 
the third mention of karet is referring to the defiling of sacrifi- 
cial foods. But if it is not needed to teach the matter of defiling 
sacrificial foods, as that has been derived through the verbal 
analogy of Rabbi Yehuda HaNasi, apply it to the matter of 
defiling the Temple. Accordingly, one who intentionally defiles 
the Temple by entering it while impure is liable to receive 
karet, and it is reasonable that he should be liable to bring a 
sliding-scale offering for doing so unwittingly. 


The Gemara asks: But that third mention is necessary in order 
to expound it in accordance with the statement of Rabbi 
Abbahu, as Rabbi Abbahu says: Why does the Torah mention 
three times the punishment of karet with regard to one who 
partakes of peace-offerings while he is ritually impure? One 
time is to apply the punishment to the general case of an impure 
person who partakes of any type of offering, and one time is to 
apply it to the specific instance of a peace-offering, and one time 
is to apply it to an impure person who eats items that are not 
generally eaten, such as frankincense. 


The Gemara adds: And according to Rabbi Shimon, who says 
that for items that are not generally eaten" one is not liable to 
be punished with karet for partaking of them while he is ritually 
impure, the third mention is necessary in order to include the 
case of an impure person who eats an internal sin-offering," as 
it could enter your mind to say that since Rabbi Shimon says: 
For any type of offering that is not sacrificed on and its blood 
applied to the external altar in the manner that peace-offerings 
are, one cannot be liable to be punished with karet for eating it 
if it is piggul,’ i.e., for eating such an offering if it was sacrificed 
with the intent to consume it after its appointed time. One might 
have thought that similarly, for such an offering, one is also not 
liable to be punished with karet for intentionally partaking of 
it while ritually impure; the third mention teaches us that 
one is indeed liable. Therefore, there is still no proof that one is 
liable to bring a sliding-scale offering for unwittingly entering 
the Temple while impure. 


BACKGROUND 


Piggul - ws: Piggul is a disqualifying intention in the sacrifice 


of an offering, whether an animal, a bird, or a meal-offering. 


If, while engaged in sacrificing an offering, a priest expresses 
the intention of doing one or more of the following after the 
appropriate time: Sprinkling the blood of the sacrifice, burning 
its fats on the altar, or eating it, that intention disqualifies the 
offering and renders it disqualified by improper intention. 

An offering that has assumed the status of piggu! may not 


be sacrificed, and the person bringing it does not fulfill his 
obligation. Anyone willfully eating from that offering is liable 
to receive karet. The Sages also decreed that an offering in that 
state imparts ritual impurity. It is the intention of the priest 


offering the sacrifice, and not that of the person bringing it, 


that determines whether or not it is disqualified by improper 
intention. 


NOTES 


One time is to apply the punishment to the general case, 
etc. - 151 dosh Din: Even though the Gemara states that 
the first mention is for a general case and the second is for 
a specific case, Rashi observes that the mentions cannot be 
expounded using the method of generalizations and details. 
This is because the mentions of karet are far removed from 
one another; they are written in different passages. In light 
of this, Rashi explains that the derivation is based on a differ- 
ent one of the hermeneutical principles: A matter that was 
included in a generalization, but emerged to teach a new 
halakha, emerged to teach that halakha not just about itself 
but to teach that it is true for the entire generalization. See 
Meiri, who elaborates on this, and the Ri Migash, who bases 
this explanation on the way the exposition is presented in 
Torat Kohanim. See also Tosafot, who raise various difficulties 
with Rashi’s explanation. 


An internal sin-offering — ma°2577 mewn: This refers to a 
sin-offering that is not offered on the external altar, nor is its 
blood presented there. Rather, its blood is presented in the 
Sanctuary, and then its flesh, instead of being offered on the 
tar, is entirely burnt outside the Temple. One example of 
this is the Yom Kippur goat brought to atone for the people. 
This offering is therefore significantly different from a peace- 
offering, whose blood is sprinkled on the external altar and 
afterward some of its flesh is offered on the altar with the 
rest being consumed by people. According to Rabbi Shimon, 
since there is such a significant difference between the two 
offerings, one cannot apply halakhot that are stated with 
regard to a peace-offering to an internal sin-offering. 


o% 


HALAKHA 

Items that are not eaten, etc. - ^3) poo PRY OID: 
A ritually impure person who intentionally touches a sanc- 
tified item is liable to receive karet. The Rambam rules, in 
accordance with the opinion of Rabbi Shimon, that this 
applies only to items that are eaten, but not to items such 
as frankincense, which are not generally eaten. The Ra'avad 
disagrees, and holds in accordance with the Rabbis that one 
is liable to be punished with karet in all cases. The Rambam's 
ruling is based on the Gemara in tractate Zevahim, which 
states that the Rabbis accept Rabbi Shimon’s opinion in mat- 
ters of impurity of the body (Rambam Sefer Avoda, Hilkhot 
Pesulei HaMukdashin 18:24). 
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PERSONALITIES 

The Sages of Neharde’a — 1819m: In tractate Sanhedrin 
(17b) this anonymous term of attribution is identified as 
Rav Hama, and assumedly that is the Gemara’s intention 
here as well. Rav Hama was a fourth-generation amora 
in Babylonia, although it seems he must have lived a 
long life, as the Gemara records his discussions with 
Sages of previous generations. Since he was the head 
of the yeshiva in Neharde’a for over twenty years, some 
of his halakhot are cited as the opinion of the Sages of 
Neharde’a, without further identification. 


Perek | 
Daf7 Amud b 


192 SHEVUOT: PEREK I: 7B: 39X P15 


vow watt Pow Y TIT IIK KYK 
dost nn 2b onbwa nixon 
mins meow nn) veh nn) 

OT TA WI PKI OND TNA 


maa shee rn erp oe 
sop msn? py 


sansa rps hoya ny em 
MIND I IND AMBN rants mp 
bon wba ab 3D x91 


ANKI” WOK KII TIN NbN 
ime babe: K7 IND ringa” 


ingay Ny TP KAV” ONT DNA 
IND ax wpn Meow pn: mnia 
DTPA menw 


vb mma N 


aiy qiy bay mist 


Rather, the Sages of Neharde’a’ said in the name of Rava that it 
can be derived from the following: Why does the Torah mention 
three times the ritually impure status with regard to one who 
partakes of peace- offerings while he is impure? That is, each of the 
three times that the Torah mentions the punishment of karet, it also 
mentions the fact that the person was impure at the time. One time 
is for the general case of aimpure person who partakes of any type 
of offering, and one time is for the specific instance of one who 
partakes of a peace-offering, and one time is to apply it to another 
case of defiling something sacred that is written in the Torah 
without specifying what it is referring to, and I do not know from 
that passage what the case is. 


Now, the only passage that describes the defiling of something 
sacred without specifying the situation is the passage in the Torah 
that discusses a sliding-scale offering that is brought for the defiling 
of sacrificial foods. Therefore, you must say that the third mention 
of karet is referring to the defiling of sacrificial foods. But if it is 
not needed to teach the matter of defiling sacrificial foods, as that 
has been derived through the verbal analogy of Rabbi Yehuda 
HaNasi, apply it to the matter of defiling the Temple. 


The Gemara asks: But that third mention is also necessary, because 
since it is necessary for the Torah to write the karet punishment 
three times in order to expound it in accordance with the statement 
of Rabbi Abbahu, it also has to write that the person was ritually 
impure, as it is not sufficient to mention the punishment without 
mentioning for what the punishment is given. Accordingly, there is 
still no proof that one is liable to bring a sliding-scale offering for 
unwittingly defiling the Temple. 


Rather, Rava said: It is derived from a verbal analogy between the 
terms “his impurity” and “his impurity,’ as follows: It is written 
here, with regard to a sliding-scale offering: “Or if he will touch 
impurity of a man in any manner of his impurity through which 
he can become impure” (Leviticus 5:3), 


and it is written there with regard to the red heifer: “Whoever 
touches the corpse of a man who died and is not sprinkled, he will 
have contaminated the Tabernacle of God... he will be impure, his 
impurity is still upon him” (Numbers 19:13). This verbal analogy 
teaches that just as there the verse is referring to the defiling of the 
Temple, so too here, the sliding-scale offering is brought to atone 
for the defiling of the Temple. 

The Gemara asks: But if so, why do I need the term “through which” 
(Leviticus 5:3)? The Gemara earlier derived from this term that one 

who is impure and unwittingly eats teruma is not liable to bring a 

sliding-scale offering. The Gemara has now derived that the sliding- 
scale offering atones specifically for the unwitting defiling of the 

Temple. If so, it is obvious that one is not liable for unwittingly 
eating teruma, and the phrase is superfluous. 


The Gemara answers: The term “through which’ serves to include 
one who was rendered impure by eating the unslaughtered carcass 
of a kosher bird. Unlike other impure items, which render impure 
any person who touches them, the carcass of a kosher bird renders 
a person impure only ifhe eats it. Therefore, one might have thought 
he would not be liable for entering the Temple if he was rendered 
impure by having eating the carcass ofa kosher bird. The extra term 
is therefore necessary to teach that one is liable. 
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The Gemara challenges: But didn’t you say above that the term 
“through which’ is a restriction? How can you now use it to include 
additional cases? The Gemara explains: It is precisely because it is 
a restriction that it includes additional cases. As it is written at 
the beginning of that verse: “Or if he will touch an impurity of a 
man” (Leviticus 5:3), which indicates that one who is impure with 
a form ofimpurity that can impart impurity through touching, yes, 
he is liable for defiling the Temple by entering it in his impure state. 
But if one is impure with a form of impurity that cannot impart 
impurity through touching, then one would not be liable. Therefore, 
the verse opens with a restriction, and when the verse continues, 
and it is written “through which,’ which is also a restriction, this 
constitutes a restriction after a restriction, and a restriction after 
a restriction serves only to amplify® the halakha, applying it to 
additional cases. 


§ The mishna continues: For cases in which one had awareness at 
the beginning, but then transgressed during a lapse of awareness 
and still had no awareness at the end, the goat whose blood pre- 
sentation is performed inside the Sanctuary on Yom Kippur, and 
Yom Kippur itself, suspend any punishment that he deserves until 
he becomes aware of his transgression, at which point he must bring 
a sliding-scale offering. The Sages taught in a baraita: The verse 
states with regard to the internal goat offering: “And he shall effect 
atonement upon the Sanctuary from the impurities of the chil- 


dren of Israel and from their acts of rebellion, for all their sins” 


(Leviticus 16:16). 


With regard to this matter, i.e., the atonement effected by the sac- 
rifice of the goat, I can state that this verse serves to amplify the 
atonement by teaching that the goat offering atones for the follow- 
ing three sins, which the Torah is referring to as impurities: The 
impurity of the sin of idol worship, and the impurity of engaging 
in forbidden sexual relations, and the impurity of perpetrating 


bloodshed. 


The baraita demonstrates that each of these sins is referred to as 

impurity: With regard to idol worship the verse states: “For he had 

given his offspring to Molekh in order to render impure My Sanc- 
tuary” (Leviticus 20:3). With regard to forbidden sexual relations 

the verse states: “You shall safeguard My charge not to do any of 
the abominable traditions that were done before you and not to 

render yourself impure through them” (Leviticus 18:30). With 

regard to bloodshed the verse states: “The land will not atone for 
the blood that was spilled on it except through the blood of the one 

who spilled it; you shall not render the land impure” (Numbers 

35:34). One might have thought that the goat offering would atone 

for these three types of impurities. To counter this, the verse 

states: “From the impurities of the children of Israel” (Leviticus 

16:16). The restrictive term “from” indicates that it atones for some 

impurities but not for all impurities. 


A restriction after a restriction serves only to amplify - px 


BACKGROUND 


are two such expressions indicates that they are just examples 


mab xox vip INK Ip: This hermeneutic principle is unre- of the halakha and consequently should not be understood 


lated to the phenomenon that occurs in many languages where 
a double negative indicates a positive. In fact, the principle does 
not relate specifically to negative terms such as: But, or: Only; 
it relates to restrictive phrases that limit the scope of the halakha. 
The principle follows this logic: If the Torah states a halakha and 
then writes a single restrictive expression that concerns that 


as serving to limit the scope of the halakha. There is no reason 
not to apply the halakha to additional cases that would have 
otherwise been excluded had the restrictive expressions been 
understood as limiting the scope of the halakha. 

Based on this understanding, the principle applies only when 
the two restrictive expressions do not themselves teach two 


halakha, it is assumed that the expression was written to limit the 
scope of the halakha. Once there are two restrictive expressions, 
it is apparent that they are not written to limit the scope, as one 
such expression would suffice for this. Rather, the fact that there 


distinct matters. In a case where two restrictive expressions teach 
two separate matters, both expressions would be necessary, and 
the logic of the principle would fall away (Yad Malakhi). 
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NOTES 


Where he transgressed unwittingly but he had 
not become aware of his transgression — xd) piwa 
mb yn: In such a case, the internal goat Offering, 
whose blood is presented inside the Sanctuary, will 
be effective to protect him from punishment until he 
becomes aware of his transgression. 
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‘The baraita derives the type ofimpurity for which the goat offering 
does atone: What do we find is the impurity that the verse dif- 
ferentiates from all other impurities? You must say that the verse 

is referring to the defiling of the Temple or its sacrificial foods. It 
is specifically for this transgression that the Torah provides one 

with the means of achieving atonement, i.e., by bringing a sliding- 
scale offering. So too here, since the verse limits the atonement of 
the goat offering to transgressions involving impurity, it is logical 

that it can also atone only for the defiling of the Temple or its 

sacrificial foods. This is the statement of Rabbi Yehuda. 


Rabbi Shimon says: It is not necessary to derive which transgres- 
sions the goat offering atones for by comparing the verse written 
concerning it to a different verse. Rather, from its own place, i.e., 
from the verse about the atonement effected by the goat itself, it 
can be determined, as it states: “And he shall effect atonement 
upon the Sanctuary [hakodesh] from the impurities of the chil- 
dren of Israel,’ which should be interpreted as saying that it atones 
for the defiling of anything sacred [kodesh], i.e., the Temple or 
its sacrificial foods. 


The baraita continues: One might have thought that this goat 
offering would atone for all cases of the defiling of the Temple, 
even where there was awareness at the beginning and at the end. 
To counter this, the verse states: “And from their acts of rebellion, 
for all their sins” (Leviticus 16:16), which indicates that the goat 
offering atones only for sins that are similar to acts of rebellion. 
Just as it atones for acts of rebellion that are not subject to atone- 
ment through an offering, as sin-offerings brought by an indi- 
vidual are brought only for unwitting sins, so too, it atones only 
for sins that are not subject to atonement through an offering. 
As long as one does not become aware of his sin, it cannot be 
atoned for through the sliding-scale offering. Accordingly, the goat 
will atone for it. 


The baraita continues. And from where is it derived for a case in 
which one had awareness at the beginning but did not have 
awareness at the end, that this goat suspends the punishment 
that he deserved until he becomes aware of his transgression? The 
verse states “for all their sins,” from which it is indicated that the 
goat offering atones only for those who are potentially liable to 
bring a sin-offering, i.e., the sliding-scale offering, should they 
become aware of their sin. 


The Gemara clarifies some of the details of the baraita. The Master 
said: With regard to this matter, I can state that this verse serves 
to amplify the atonement by teaching that the goat offering 
atones for the following three sins, which the Torah is referring 
to as impurities: The impurity of the sin of idol worship, and 
the impurity of engaging in forbidden sexual relations, and the 
impurity of perpetrating bloodshed. 


The Gemara asks: Concerning this sin of idol worship, for which 
one might have thought the goat would atone, what are the cir- 
cumstances? If you say the reference is to a case where he trans- 
gressed intentionally, then one can counter that he is subject to 
the death penalty and no offering will atone for his sin. And if you 
say the reference is to a case where he transgressed unwittingly, 
then one can counter that he is liable to bring his own sin-offering 
for his transgression, and the goat will not atone for him. 


The Gemara answers: The goat offering atones in a case where he 
transgressed intentionally but witnesses did not forewarn him 
about his transgression, and therefore he is not liable to receive 
the death penalty. It also atones in a case where he transgressed 
unwittingly, but by the time Yom Kippur arrived he had still not 
become aware of his transgression" and therefore he was not 
liable to bring an offering. 
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The Gemara asks further: With regard to forbidden sexual relations, 
for which one might have thought the goat offering would atone as 
well, what are the circumstances? If you say the reference is to a case 
where he transgressed intentionally, then one can counter that he is 
subject to the death penalty and so no offering will atone for his sin. 
And if you say the reference is to a case where he transgressed unwit- 
tingly, then one can counter that he is liable to bring his own sin- 
offering for his transgression, and so the goat will not atone for him. 


The Gemara answers: The goat offering atones in a case where he 
transgressed intentionally but witnesses did not forewarn him about 
his transgression, so he is not liable to receive the death penalty. It also 
atones in a case where he transgressed unwittingly, but by the time 
Yom Kippur arrived he had still not become aware of his transgression, 
so he was not liable to bring an offering. 


The Gemara asks further: Concerning the bloodshed for which one 
might have thought that the goat would atone as well, what are the 
circumstances? If you say the reference is to a case where he trans- 
gressed intentionally, then one can counter that he is subject to the 
death penalty, so no offering will atone for his sin. And if you say the 
reference is to a case where he transgressed unwittingly, then one 
can counter that he is subject to go into exile, so the goat offering 
will not atone for him. 


The Gemara answers: The goat offering atones in a case where he 
transgressed intentionally but witnesses did not forewarn him about 
his transgression, and so he is not liable to receive the death penalty. It 
also atones in a case where he transgressed unwittingly, but by the time 
Yom Kippur arrived he had still not become aware of his transgression, 
so he was not liable to bring an offering. Alternatively, it is referring 
to those cases for which the perpetrator is not subject to exile,’ e.g., 
where the death was caused in a way that was almost unavoidable, 
or where it was very close to being considered intentional. 


§ The Gemara continues to analyze the next part of the baraita: The 
Master said: One might have thought that the goat offering would 
atone for these three types of impurities. To counter this, the verse 
states: “From the impurities of the children of Israel” (Leviticus 
16:16). The restrictive term “from” indicates that it atones for some 
impurities but not for all impurities. What do we find is the impurity 
that the verse differentiates from all other impurities? We find it with 
regard to the defiling of the Temple or its sacrificial foods. It is specifi- 
cally for this transgression that the Torah provides one with the means 
of achieving atonement, i.e., by bringing a sliding-scale offering. So too 
here, since the verse limits the atonement of the goat offering to trans- 
gressions involving impurity, it is logical that it can also atone only for 
the defiling of the Temple or its sacrificial foods. This is the statement 
of Rabbi Yehuda. 


The Gemara asks: In what way does the Torah differentiate the impu- 
rity of this transgression from other types of transgressions? It is dif- 
ferentiated in that one brings a sliding-scale offering to atone for it. 
But if that is a sufficient distinction, then say instead that the goat 
offering atones for idol worship, and in what way does the Torah 
differentiate it from other types of transgressions? 


Before answering, the Gemara interjects with a mnemonic that sum- 
marizes which cases it will suggest the goat offering should atone for: 
Idol worship, a woman after childbirth, a leper, a nazirite, etc. 


The Gemara returns to answer its question: It is differentiated in that 
he brings a she-goat as a sin-offering and not an ewe,’ which is the 
animal brought as a sin-offering for other transgressions. 


BACKGROUND 


Exile - mos: Exile is the punishment that the Torah 
prescribes for an individual who unintentionally but 
negligently kills another person (see Numbers, chapter 
35). The killer was exiled to a city of refuge and had to 
remain there until the death of the High Priest. If the killer 
left the city of refuge, the blood redeemer of his victim 
was permitted to kill him. 


A she-goat and not a ewe - nawa x) myyw: The type 

of animal sacrificed as a sin-offering for an unintentional 

sin is almost never affected by the financial status of the 

sinner, and this offering is therefore known as a fixed sin- 
offering. In almost all cases, inadvertent commission of a 

sin that if done intentionally would warrant karet requires 

the bringing of a ewe or a goat; the sinner can choose 

which animal he prefers to offer. The inadvertent worship 

of idolatry is an exceptional case in the category of the 

fixed sin-offering. If an individual accidentally worships 

another god, his sacrifice must be a goat, with no option 

for bringing a ewe. The sinner confesses his behavior 
by pressing his hands on the animal's head before it is 

slaughtered. 
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Differentiates to be stringent - yan pon: Whereas 
for other transgressions one can choose to bring either a 
lamb or a goat, for an unwitting act of idol worship, one 
may bring only a goat. 


For seven matters — m37 mya% by: The Gemara in 
Arakhin (16a) lists the seven sins for which one is punished 
with leprous marks: Slander, murder, taking an oath in 
vain, sexual immorality, arrogance, stinginess, and robbery. 
The Gemara derives this list from biblical allusions. 


Woman after childbirth - ny: The Torah describes 
various halakhot that apply to a woman after childbirth. 
She is considered ritually impure for seven days if she gave 
birth to a boy, and for fourteen days if she gave birth to a 
girl. Later, after immersion in a ritual bath, she is regarded 
as ritually pure for the next thirty-three or sixty-six days, 
respectively, even if she experiences uterine bleeding. 
evertheless, during this period of forty days for a boy, or 
eighty days for a girl, it is prohibited for her to enter the 
Temple or partake of the flesh of offerings. 

After the fortieth or eightieth day, she must bring 
a purification offering. This offering consists of a male 
amb younger than one year old, which is brought as a 
burnt-offering, and a pigeon or dove, which is brought 
as a sin-offering. If she cannot afford the cost of a lamb 
for the burnt-offering she can bring two doves or two 
young pigeons, one as a burnt-offering and the other as 
a sin-offering. She may then enter the Temple and partake 
of sacrificial foods (see Leviticus 12:1-8). 


Women presenting purification offerings in the Temple 
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Rav Kahana said: We said that the goat offering should atone for 
a transgression that the Torah differentiates in order to be lenient 
relative to other transgressions, but this case of idol worship is one 
that the Torah differentiates in order to be stringent" relative to 
other transgressions. Accordingly, the verse cannot be referring to 
idol worship. 


The Gemara asks: Why not say instead that the goat offering atones 
for a woman after childbirth,® as the Torah differentiates her 
from other people who must bring a sin-offering following a period 
of impurity in that she brings a sliding-scale offering, whereas 
others bring a fixed sin-offering? Rav Hoshaya said: The verse 
states: “For all their sins” (Leviticus 16:16), and not: For all their 
impurities. Accordingly, since the offering brought by a woman 
after childbirth is not to atone for a sin, but due to the fact that she 
went through a period of ritual impurity, the goat offering will not 
atone for her. 


The Gemara asks: But if so, according to Rabbi Shimon ben Yohai, 
who says: A woman after childbirth brings an offering because 
she is also a sinner, what is there to say? Under the intense pain 
of childbirth a woman is apt to take an oath not to engage in inter- 
course in order to avoid becoming pregnant again. This is regarded 
as a sin because she will certainly violate that oath. The Gemara 
answers: Rabbi Shimon conforms to his line of reasoning, as he 
said in the baraita: From its own place, i.e., from the verse about 
the atonement of the goat offering itself, it can be determined what 
the goat offering atones for. 


The Gemara asks: Why not say that the goat offering atones for a 
leper,® as the Torah differentiates him from other people who must 
bring a fixed offering following a period of impurity in that he 
brings a sliding-scale offering? Rav Hoshaya said: The verse states: 

“For all their sins” and not: For all their impurities. Accordingly, 
since the offering brought by a leper is not to atone for a sin, the 
goat offering will not atone for him. 


The Gemara asks: But if so, according to Rabbi Shmuel bar 
Nahmani, who says: Leprous marks come upon a person for 
seven matters," i.e., seven different sins, what is there to say? The 
Gemara answers: There, it is his leprous mark that atones for his 
sin, and the offering is brought in order to permit him to reenter 
the congregation, after having been ostracized while he was a leper. 


The Gemara asks: But why not say that the goat offering atones for 
a nazirite® who became ritually impure, as the Torah differenti- 
ates him from other people who must bring an offering following 
a period of impurity in that he brings doves or young pigeons? 
Rav Hoshaya said: The verse states: “For all their sins” and not: 
For all their impurities. Accordingly, since the offering brought 
by a nazirite is not to atone for a sin, the goat offering will not atone 
for him. 


| BACKGROUND - 


Leper — ytixia: This is an individual afflicted with leprosy, who 
is thereby rendered ritually impure. He is then sent out of the 
camp of Israel until cured of the condition. Once cured, the 
individual undergoes a special ceremony involving two birds, 
and then waits seven days for purification. On the eighth day, 
he brings a female lamb as a sin-offering, a male lamb as a 
burnt-offering, and a second male lamb as a guilt-offering. He 
also brings a meal offering. The blood of the guilt-offering is 
involved in the purification ritual. 

A poor person may bring two doves or two pigeons instead 
of the two male sheep: One serves as the sin-offering and the 
other as the burnt-offering. 


Nazirite — 3: A nazirite is an individual who took a nazirite's 
vows as detailed in the Torah (see Numbers 6:1-21). A nazirite 
must refrain from eating or drinking any product of the grape- 
vine. He must avoid becoming impure by contact with corpses 
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and must refrain from cutting his hair. A nazirite who violates 
any of these prohibitions is liable to receive lashes. 

The minimum term of naziriteship is thirty days; there is no 
maximum term. One who does not specify how long he wishes 
to be a nazirite is a nazirite for thirty days. 

If a nazirite becomes impure by contact with a corpse, 
whether intentionally or unwittingly, he must first purify himself 
and then bring two pigeons to the Temple, one serving as a 
sin-offering and the other as a burnt-offering. He also brings a 
lamb as a guilt-offering. After this, the individual must start his 
term of naziriteship over again. 

When a nazirite completes the period of his vow, he must 
bring two lambs, a female one as a sin-offering and a male one 
as a burnt-offering, as well as a ram for a peace-offering. He 
shaves his hair, and then burns it beneath the pot in which the 
ram offered as a peace-offering is cooked. After these offerings 
have been sacrificed, his period of naziriteship ends. 


Nazirite’s shaving ceremony in the Temple 
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The Gemara asks: But if so, according to Rabbi Elazar HaKappar, 
who says: A nazirite is also a sinner because he unnecessarily ab- 
stained from wine, what is there to say? The Gemara answers: He 
holds in accordance with the opinion of Rabbi Shimon, who says in 
the baraita: From its own place, i.e., from the verse about the atone- 
ment of the goat itself, it can be determined what the goat offering 
atones for. 


Q The Gemara continues to clarify the next part of the baraita: The 
Master said: Rabbi Shimon says: It is not necessary to derive which 
transgressions the goat offering atones for by comparing the verse 
written concerning it to a different verse. Rather, from its own place, 
i.e, from the verse about the atonement effected by the goat itself, it 
can be determined, as it states: “And he shall effect atonement upon 
the Sanctuary [hakodesh] from the impurities of the children of 
Israel,” which should be interpreted as saying that it atones for the 
defiling of anything sacred [kodesh], i.e., the Temple or its sacrificial 
foods. The Gemara explains Rabbi Yehuda’s opinion, asking: Rabbi 
Shimon is saying well; why does Rabbi Yehuda disagree? The Gemara 
answers: Rabbi Yehuda could have said to you: That verse is necessary 
to teach that in the same manner that he performs" the blood presen- 
tation in the innermost sanctum, i.e., in the Holy of Holies, that is 
how he shall later perform them in the Sanctuary. 


The Gemara asks: And how does Rabbi Shimon derive that halakha? 
That halakha is derived from the continuation of the verse: “And so 
shall he do to the Tent of Meeting,” i.e., the Sanctuary. The Gemara 
asks: And what does Rabbi Yehuda derive from that part of the verse? 
The Gemara explains: He holds that if this halakha would be derived 
only from that part of the verse, I would say that he should bring 
another bull and goat, slaughter them, and perform the blood presen- 
tations in the Sanctuary with their blood. Therefore, the first part of 
verse: “And he shall effect atonement upon the Sanctuary,” teaches us 
that all the presentations are made with blood from the same bull 
and goat. The Gemara asks: And why does Rabbi Shimon not need 
the first part of the verse to derive this? The Gemara explains that the 
verse: “And so shall he do to the Tent of Meeting,” itself indicates that 
the blood used in the Tent of Meeting, i.e., in the Sanctuary, is from 
the same bull and goat. 


§ The Gemara cites the next part of the baraita: The Master said: 
One might have thought that this goat offering would atone for all 
cases of the defiling of the Temple, even where there was awareness at 
the beginning and at the end. To counter this, the verse states: “And 
from their acts of rebellion, for all their sins” (Leviticus 16:16), which 
indicates that the goat offering atones only for transgressions with 
regard to which the perpetrator is not subject to bring an offering 
brought by an individual to atone for himself. The Gemara asks: What 
is the case for which the goat offering does not atone? Where one 
had awareness at the beginning and had awareness at the end. The 
Gemara objects: But the person in that case is subject to atonement 
through an offering. If so, even without this verse it would be obvious 
that the goat offering would not atone for him and absolve him from 
his obligation to bring an offering. 


The Gemara explains: No, the verse is necessary to teach that the 
goat does not atone for him in a case in which he became aware of 
his transgression close to sunset before the onset of Yom Kippur and 
was unable to bring his offering before Yom Kippur. In such a case it 
might enter your mind to say that until he brings his sliding-scale 
offering the day after Yom Kippur, 


NOTES 


In the same manner that he performs — 13X7 9397 »D: From the 
Gemara it emerges that the dispute between Rabbi Shimon and 
Rabbi Yehuda concerns the interpretation of the verse: “And he shall 
effect atonement upon the Sanctuary.” Rabbi Shimon interprets the 
words “and he shall effect atonement” literally, as referring to God's 
forgiveness for one’s sin, and “upon the Sanctuary” as referring to 


sins related to the Temple, both that of entering while one is impure 
and of partaking of its sanctified foods while impure. Rabbi Yehuda 
interprets “And he shall effect atonement upon the Sanctuary” as 
referring to the act that achieves atonement, i.e., the sprinkling of 
blood, and “upon the Sanctuary” as referring to the literal location 
of those presentations. 
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the goat would suspend any punishment that he deserved. There- 
fore, the verse teaches us that since the transgression is of a type 
that is subject to an offering brought by an individual, the goat 
does not effect any atonement for it. 


§ The Gemara cites the next part of the baraita: The Master said: 
From where is it derived that if a person had awareness at the 
beginning but did not have awareness at the end, that this goat 
suspends the punishment that he deserved until he becomes 
aware of his transgression? The Gemara challenges: Why does the 
baraita ask: From where is it derived? What is it that the baraita 
finds difficult about this that it searches for a proof for it? 


The Gemara explains: This is what the baraita finds difficult: Now 
that you have said that the goat atones only for sins that are simi- 
lar to acts of rebellion, such that just as it atones for acts of 
rebellion that are not subject to atonement through an offering, 
so too, it atones only for sins that are not subject to atonement 
through an offering, why not compare them in a more restrictive 
manner and say: Just as it atones only for acts of rebellion that 
are never subject to atonement through an offering, so too, it 
atones, or suspends punishment, only for sins that are never 
and will never be subject to atonement through an offering? 
And what types of transgressions are they? They are in cases 
where one did not have awareness at the beginning but did have 
awareness at the end. But where he had awareness at the begin- 
ning but did not have awareness at the end, since when he 
becomes aware, he is subject to an offering, one could say that 
the goat will not even suspend his punishment. 


And if you would say that the comparison should not be under- 
stood in this way, because for one who did not have awareness 
at the beginning but did have awareness at the end, the goat 
whose blood presentation is performed outside the Sanctuary 
and Yom Kippur itself atone, that is difficult. If atonement is 
achieved through them, it is unnecessary for the verse to teach 
that atonement is not effected by the internal goat. Perforce, the 
comparison must be understood as the baraita presents it. What 
then is the difficulty of the baraita? 


The Gemara explains: It could enter your mind to say that we 
should reverse our conclusions about which offering atones for 
which type of transgression. In other words, one could say that 
the internal goat atones for the sin of one who did not have aware- 
ness at the beginning and the external goat atones for the sin of 
one who did have awareness at the beginning. If so, the compari- 
son could be fully extended, as the Gemara suggested, and accord- 
ingly one could have thought that the internal goat would not 
atone for one who had awareness at the beginning. To counter this, 
the verse states: “For all their sins,” which indicates by inference 
that the internal goat atones only for those who are potentially 
liable to bring a sin- offering, i.e., the sliding-scale offering, should 
they become aware of their sin. 


The Gemara challenges: But let one who is still not aware of 
his transgression achieve complete atonement, so that even 
should he later become aware of his transgression, he will not 
have to bring an offering. Why does the baraita say that the goat 
only suspends the punishment? The Gemara answers: If it were 
written: From their sins, it would be interpreted as you say, 
but now that it is written: “For all their sins,” this indicates that 
it is referring to those sins whose commission will potentially 
cause the transgressor to become subject to an obligation to bring 
a sin-offering. 
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The Gemara asks: But once it has been determined that the goat 
does not effect complete atonement, to what end does it suspend 
punishment? Rabbi Zeira said: The baraita means to say that if 
he dies before he brings his offering, he dies without liability for 
sin. Rava said to him: If he dies, he does not need the offering to 
atone for him, since death itself cleanses him of all his sins. Rather, 
Rava said there is a different explanation: The baraita means to 
say that the goat serves to protect him from being punished with 
suffering before he has brought his offering. 


§ The mishna teaches: For cases in which one did not have aware- 
ness at the beginning but had awareness at the end, the goat 
whose blood presentation is performed outside the Sanctuary, i.e., 
the goat of the additional offerings of Yom Kippur, and Yom Kippur 
itself, atone. This is derived from the fact that the Torah juxtaposes 
the internal and external goats to teach that both atone only for 
cases in which one had awareness of his transgression at some point, 
although each offering atones in a different case. 


The Gemara comments: Now, the verse juxtaposes the two goats 
with each other to teach that they effect atonement for similar 
cases. But then let the internal goat atone both for itself, i.e., for 
the cases that it normally atones for, and for that which the external 
goat normally atones for, and the practical difference will be in a 
case where, for some reason, the service of the external goat was 
not performed." The Gemara explains: The verse states: “Aaron 
shall bring atonement upon its corners once a year; with the blood 
of the sin-offering of atonement once in the year shall he make 
atonement for it throughout your generations” (Exodus 30:10). 
The emphasis of the repeated term “once” teaches that the goat 
effects one atonement for only one case but cannot effect two 
atonements for two different cases. 


The Gemara challenges: But then let the external goat atone both 

for itself, i.e., for the cases that it normally atones for, and for that 

which the internal goat normally does atone for, and the practical 

difference will be in a case of the defiling of the Temple or sacrificial 

foods that occurred" between the offering of this goat and that 

goat. If it occurs after the internal goat’s blood presentation, then 

the external goat will effect atonement for it. The Gemara explains: 
The verse states: “Aaron shall bring atonement upon its corners 

once a year” (Exodus 30:10). The emphasis on the term “once a year” 
teaches that this atonement, for the specific case that it atones for, 
should be 


only once a year. 


According to the mishna, the internal goat atones for a case in which 
there was no awareness at the beginning but there was awareness 
at the end. The Gemara asks: And according to Rabbi Yishmael, 
who says: For a case in which one did not have awareness at the 
beginning but did have awareness at the end, that person is liable 
to bring an offering, for what does the goat whose blood presen- 
tation is performed outside the Sanctuary atone? The Gemara 
answers: It atones for a case in which one did not have awareness, 
neither in the beginning, nor in the end. 


The Gemara challenges this answer: But for that case, the goats of 
the Festivals and the goats of the New Moons atone. The Gemara 
explains: He holds in accordance with the opinion of Rabbi Meir, 
who says: The atonement effected by all the goats offered as part 
the additional offerings, i.e., those of the New Moons, the Festivals, 
and Yom Kippur, is the same: They all atone for various cases of the 
defiling of the Temple or its sacrificial foods. 


rom the publisher 


NOTES 


Where the service of the external goat was not per- 
formed - ixn Tay xt: This could occur if there was not 
a sufficient supply of goats (Rashi), or if the day's service 
had been unduly drawn out and there was not enough 
ime to complete the service of the goat (Ramban, citing 
Rashi; see Rashba). Some of the early commentaries (see 
Ramban) record a different variation of the text: And the 
practical difference will be during the period in between. 
n other words, in the time between the two offerings, he 
will be protected from punishment. The fact that the inter- 
nal goat can achieve this is understood based on the fact 
hat its purpose is to atone for sins for which there was not 
yet awareness at the end (see Ritva, Ran, and Tosafot). 


A case of defiling that occurred, etc. — AY VT mynd 
^a): The Gemara here does not suggest that a practical 
difference would be where the service of the internal goat 
was not performed, because if there were only one goat, 
then since the internal goat has greater sanctity than the 
external goat, the one goat would be consecrated as the 
internal goat. 
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NOTES 


Atonement for the fact that | diminished, etc. - 7193 
“DAY by: The Gemara in tractate Hullin (60b) 
elaborates with an allegory: When God first created 
the sun and the moon, they were of equal size. The 
moon complained that it is improper for two kings to 
rule together, and therefore one of them should be 
diminished. God responded that if so, the moon's size 
should be diminished. The moon responded that it is 
unfair that it should suffer on account of having offered 
a justified argument. God placated the moon in various 
ways, such as having the stars accompany it, but the 
moon was not mollified until God said that the goat 
should be an atonement for Him. 

The commentaries note the inherent difficulty in the 
idea that God should require atonement for His actions. 
Different explanations have been offered, many based 
ona kabbalistic understanding of God's interaction with 
he world. The Rif, based on the assumption that one 
cannot talk of God's requiring atonement, insists that 
he goat provides atonement only for the Jewish peo- 
ple, as Rabbi Yehuda explains in the name of Shmuel in 
he Gemara. The intention of this Gemara, then, is only 
o explain why God decreed that the offering should be 
brought specifically at the New Moon. This was not in 
order to atone for God's act of diminishing of the moon, 
but to placate the moon for having its size reduced. The 
Ritva cites a verse supporting the opinion that the word 
atonement can be used in this sense: When Jacob sent 
gifts ahead of his meeting with Esau he stated their 
purpose, literally: “I will provide an atonement for his 
face” (Genesis 32:21), which clearly means: | will pla- 
cate him. Accordingly, the phrase: This goat shall be an 
atonement for the fact that | diminished the size of the 
moon, should be understood as meaning that when 
the Jewish people bring an atonement for themselves, 
they will thereby also placate the moon on behalf of 
God (see Tosafot). 

Early commentaries also note that one can learn 
from this Gemara that it is proper for a master who 
insults his servant to mollify him, and that this applies 
even where it was the servant who transgressed and 
was justifiably punished (Kuntres HaRe'ayot, citing Or 
Zarua). 


As those goats are more frequent - V17 jaw: The 
Gemara in tractate Zevahim (91a) derives a principle 
that a mitzva that is performed more frequently takes 
precedence over a mitzva that is performed less fre- 
quently. Apparently, the fact that it is performed with 
greater frequency demonstrates that it is of greater 
value. Accordingly, the Gemara here states that one 
cannot necessarily derive that a halakha stated about 
something more frequent applies to something less 
frequent. 
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The Gemara asks: But if Rabbi Yishmael holds that the internal 

goat atones for a situation in which there was no awareness at all, 
with regard to what halakha does the Torah juxtapose the inter- 
nal goat with the external goat? The Gemara explains: The juxta- 
position teaches that just as the internal goat does not atone for 

other transgressions, so too, the external goat does not atone 

for other transgressions. Rather, they both atone only for the 

defiling of the Temple or its sacrificial foods. 


§ The mishna teaches: For the defiling of the Temple or its sacri- 
ficial foods in which one did not have awareness, neither at the 
beginning nor at the end, the goats brought as sin-offerings as 
part of the additional offerings of the Festivals and the goats 
brought as sin-offerings as part of the additional offerings of the 
New Moonsatone. This is the statement of Rabbi Yehuda. 


The Gemara elaborates: Rav Yehuda says that Shmuel says: What 
is the reasoning of Rabbi Yehuda? The verse states with regard 
to additional offerings of the New Moons: “And one goat for 
a sin-offering to the Lord” (Numbers 28:15). The final phrase, 
which literally means: A sin to the Lord, alludes to the fact that 
this goat atones for a sin of which only the Lord is aware, i.e., 
where there was no awareness either at the beginning or at the end. 


The Gemara objects: But this phrase is necessary in order to 
expound it in accordance with the statement of Reish Lakish, 
as Reish Lakish says: What is different about the goat brought 
as a sin-offering of the New Moon that it is stated with regard 
to it: “To the Lord,” a term not written with regard to other sin- 
offerings? The Holy One, Blessed be He, says, as it were: This 
goat shall be an atonement for the fact that I diminished" the 
size of the moon. 


The Gemara resolves the problem: If so, i.e., if the phrase was 
needed only for that statement, let the verse state only: A sin- 
offering for the Lord. For what reason does it state: “To the 
Lord”? In order to expound it in accordance with that which 
we have said, that it atones only for a sin that the Lord alone 
is aware of. 


The Gemara asks: But why not say that the whole of the phrase 
comes exclusively to teach this halakha, and not to expound it in 
accordance with Reish Lakish’s statement at all? The Gemara 
answers: If so, let the verse state: A sin-offering of the Lord. For 
what reason does it state: “To the Lord”? You can conclude two 
conclusions from it. 


The Gemara asks: But let the goat atone even for other transgres- 
sions that a person never became aware of. Why does Rabbi 
Yehuda limit the scope of its atonement? The Sages of the school 
of Rabbi Yishmael taught: Since this goat of the New Moon is 
brought at a fixed time, and that goat of Yom Kippur is brought 
at a fixed time, they must atone for similar transgressions. Just 
as that goat of Yom Kippur atones only for the defiling of the 
Temple or its sacrificial foods, so too, this goat of the New Moon 
atones only for the defiling of the Temple or its sacrificial foods. 


The Gemara says: We found a source teaching that the goats of 
the New Moons atone for the defiling of the Temple or its sacri- 
ficial foods. From where do we derive that the goats of the Fes- 
tivals also atone for such cases? And if you would say that this 
can also be derived in accordance with that which the Sages of 
the school of Rabbi Yishmael taught, that suggestion can be 
refuted as follows: If you try to derive it through a comparison 
to the goats of the New Moon, the comparison is flawed, as those 
goats are more frequent" than those of the Festivals. And if you 
try to derive it through a comparison to the goat of Yom Kippur, 
that comparison is also flawed, as that goat has a more extensive 
atonement, since it atones for all sins. And if you would say: 
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Don’t we derive the atonement of the goat of the New Moon 
through a comparison to the goat of Yom Kippur and we did not 
refute it by saying that the atonement of the goat of Yom Kippur 
is more extensive, that is not relevant: There, with regard to the 
goat of the New Moon, the basic fact that it provides atonement is 
written in the verse, as Rav Yehuda explains above, and the compari- 
son to the goat of Yom Kippur is merely revealing a matter, i.e., it 
teaches in what way its atonement is limited. But here, with regard 
to the goats of the Festivals, the verse does not mention any details 
about atonement, so it is valid to say that we do not derive the 
entire matter from the comparison to the goat of Yom Kippur, as it 
provides a more extensive atonement. 


Rather, the atonement of the goats of the Festivals is derived just as 
Rabbi Hama, son of Rabbi Hanina, says in explanation of the 
opinion of Rabbi Meir (10a): The matter is derived from the fact that 
with regard to the goat of the Festivals (see Numbers, chapters 
28-29) the verses that mention the goat could have simply stated: A 
goat, but instead state: “And a goat.” Here too, the fact that the verse 


could have simply stated: A goat, but instead states: “And a goat,” 


indicates that the goats of the Festivals are juxtaposed with the 
goat of the New Moon, which are mentioned at the beginning of 
that passage, and teaches that they all effect a similar atonement. Just 
as the goats of the New Moon atone only for cases in which one 
did not have awareness, neither at the beginning nor at the end, 
so too, the goats of the Festivals atone only for cases in which one 
did not have awareness, neither at the beginning nor at the end. 


A dilemma was raised before the Sages: When Rabbi Yehuda says 
that the goats of the New Moons and the Festivals atone for cases 
in which one did not have awareness, neither at the beginning 
nor at the end, does that statement apply only to a sin that will 
never eventually become known, e.g., where no one was present 
when the person became ritually impure, but with regard to a sin 
that will eventually become known," it is considered to be like a 
case of one who has awareness of his sin at the end, and therefore 
only the goat whose blood presentation is performed outside the 
Sanctuary and Yom Kippur itself atone for it? Or perhaps, even 
with regard to a sin that will eventually become known, right now, 
at least, before it becomes known, I can call it a sin of which only 
God is aware, and therefore the goats of the New Moons and the 
Festivals atone for it. 


The Gemara concludes: Come and hear a resolution of this dilemma, 
as it is taught in a baraita: For a case in which one did not have 
awareness, neither at the beginning nor at the end, and it is a sin 
that will eventually become known, the goats of the Festivals and 
the goats of the New Moons atone. This is the statement of Rabbi 
Yehuda. 


§ The mishna teaches: Rabbi Shimon says: The goats of the Fes- 
tivals atone for a case in which one never had awareness of his 
transgression, but the goats of the New Moons do not. Rather, the 
latter atone for a ritually pure person who unwittingly partook of 
ritually impure sacrificial food. 


NOTES 


That will eventually become known — yy jpipw: An example of the Temple after walking on a particular road and later it became 


this is where others witnessed his entry into the Temple while he 
was ritually impure and they inform him of his transgression later 


known that there was a source of impurity located on that road that 
rendered him impure. 


(Rashi). The Ri Migash adds another example, where one entered 
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BACKGROUND 


Frontplate — yx: The frontplate of the High Priest was a 
plate of gold on which the words “Holy to the Lord” (Exodus 
28:36) were engraved and which was tied to the forehead 
of the High Priest, adjacent to where his hairline began. It 
was one of the eight priestly vestments that made up the 
raiment of the High Priest and one of the four vestments 
hat are called the golden vestments. The High Priest would 
wear all eight vestments year round, except during part of 
he Yom Kippur service, when he would wear only the four 
white vestments that all priests wore. The Torah states that 
by wearing the frontplate on his forehead “Aaron shall bear 
he iniquity committed in the holy items that the children 
of Israel shall sanctify” (Exodus 28:38). The Sages say that the 
rontplate does not atone for all sins committed with the 
offerings in the Temple service; indeed, with regard to some 
offerings, the Torah states explicitly that those offerings are 
not accepted. Rather, they explain that this verse applies to 
specific cases of ritual impurity. 


Modern replica of the frontplate 
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The Gemara elaborates: Rabbi Elazar says that Rabbi Oshaya says: 
What is the reasoning of Rabbi Shimon? The verse states: “And 
He gave it to you to bear the sin of the congregation” (Leviticus 
10:17), and this verse is written with regard to the goat of the New 
Moon." And its capacity to atone is derived from the frontplate® 
through a verbal analogy between the words “sin” in this verse, and 
the word “sin” stated with regard to the frontplate. The verse there 
states: “And it shall be on Aaron’s forehead and Aaron will bear the 
sin of the sacred offerings” (Exodus 28:38). The verbal analogy 
teaches as follows: It is stated here, with regard to the goat of the 
New Moon: “Sin,” and it is stated there, with regard to the front- 
plate: “Sin.” Just as there, in the verse in Exodus, the atonement is 
for a sin involving the ritual impurity of sacrificial meat," i.e., 
where such meat is placed on the altar, so too here, in the verse in 
Leviticus, the atonement is for a sin involving the ritual impurity 
of sacrificial meat, i.e., where a ritually pure person partakes of it. 


The Gemara asks: If the two cases are to be compared, then one 
could take the comparison further: Just as there, in the verse in 
Exodus, the atonement is only for meat that ascends‘ upon the 
altar, so too here, in the verse in Leviticus, the atonement is 
only for meat that ascends upon the altar. The Gemara rejects 
this suggestion: It is written with regard to the goat of the New 
Moon: “To bear the sin of the congregation.” This indicates that 
it atones for the personal sin of partaking of sacrificial meat that 
was to be consumed by an individual, which became ritually impure. 


The Gemara suggests: Now, the atonement of the goats of the New 
Moon and that of the frontplate are derived from one another" 
by a verbal analogy. If so, let the goat of the New Moon atone 
for itself, i.e., for the cases that it normally atones for, and for 
that which the frontplate normally atones for, and the practical 
difference will be in a case where the frontplate was broken. The 
Gemara answers: The verse states with regard to the goat of the 
New Moon: “To bear the sin of the congregation,’ which indicates 
that it bears, i.e., atones for, only one sin, but it does not bear 
two sins. 


The Gemara suggests: But let the frontplate atone for itself, i.e., 
for those cases that it normally atones for, and for that which the 
goats of the New Moon normally atone for, and the practical dif- 
ference will be in a case of the defiling of the Temple or its sacrifi- 
cial foods that occurred between the goat offering of this New 
Moon and that New Moon which follows. The Gemara answers: 
The verse states with regard to the goat of the New Moon: “And 
He gave it to you to bear the sin of the congregation,” which indi- 
cates that it bears, i.e., atones for, that sin, but another does not 
bear that sin. 


NOTES 


And this verse is written with regard to the goat of the 
New Moon - win WNT YYW KTP KM: This verse concerns 
the eighth day of the inauguration of the Tabernacle, which, 
according to tradition, occurred on the New Moon of Nisan. 
There were three goats on that occasion that were brought as 
sin-offerings: The inauguration sin-offering; the sin-offering of 
Nahshon, the head of the tribe of Judah; and the sin-offering 
for the New Moon. The verse cited by the Gemara is referring 
to the goat sin-offering for the New Moon, which was entirely 


consumed upon the altar. 


Ritual impurity of sacrificial meat - Wa naw: The atone- 
ment affords the acceptance of the meat of offerings that, 
despite being ritually impure, were unwittingly placed upon 
the altar. The verbal analogy teaches that there is another 
case involving ritually impure meat for which one receives 


atonement. 


If, just as there, atonement is for meat that ascends - ma x 
py toad: According to Rashi, the Gemara suggests that the 
frontplate might afford acceptance only for offerings tha 
ascend upon the altar but it does not afford atonement for one 
who partakes of ritually impure sacrificial meat that was never 
designated to ascend upon the altar. Josafot offer a differen 
explanation of the Gemara: The analogy teaches that the goa 
of the New Moon should atone for a similar case of a pries 
who sacrificed an offering in a state of impurity, but not for 
one who partook of ritually impure sacrificial meat. According 
to this explanation, the Gemara’s answer: It is written: The sin o 
the congregation, teaches that the sin referred to lies only with 
people in the congregation but not with the offering itself. 


They are derived from one another — »1772 "a3 WAPA: 
When two matters are associated through a verbal analogy, 
it is assumed that the halakhot of each matter should apply 
to the other. 
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Rav Ashi states another proof for the opinion that each atones 
in a different case: It is stated here with regard to the goat of the 
New Moon: “The sin of the congregation,” which indicates 
that it atones for the sin of the congregation, but not for the 
sin involving sacred offerings." And there, with regard to the 
frontplate, it is written: “The sin of the sacred offerings,” which 
indicates that it atones for the sin involving sacred offerings, 
but not for the sin of the congregation. 


The Gemara says: We found a source for Rabbi Shimon’s opinion 

about the goats of the New Moons, that they atone for a ritu- 
ally pure person who partook of ritually impure sacrificial food. 
From where do we derive his opinion about the goats of the 

Festivals, that they atone for cases of the defiling of the Temple 

or its sacrificial foods in which one did not have awareness, 
neither at the beginning nor at the end? 


The Gemara answers: It is derived just as Rabbi Hama, son of 
Rabbi Hanina, says, in explanation of the opinion of Rabbi Meir 
(10a): The fact that with regard to the goat of the Festivals the 
verses that mention the goats could have simply stated: A goat, 
but instead state: “And a goat,” teaches that the goats of the 
Festivals effect an atonement similar to that of the goat of the 
New Moon that is mentioned at the beginning of that passage. 
Here too, the fact that the verse could have simply stated: A 
goat, but instead states: “And a goat,” teaches that the goats of 
the Festivals effect an atonement similar to that of the goat of 
the New Moon, which is mentioned at the beginning of that 
passage. 


And through this additional “and,” the goats of the Festivals 
are juxtaposed with the goats of the New Moons, indicating 
that just as the goats of the New Moons atone for a case involv- 
ing sacrificial food, i.e., where a ritually pure person partook of 
ritually impure sacrificial food, so too, the goats of the Festivals 
atone for a similar case involving sacrificial food," i.e., where a 
ritually impure person partook of ritually pure sacrificial food. 


And if you would say: Let the goats of the Festivals atone for 
that which the goats of the New Moon are sacrificed, that is not 
possible. Didn’t we say above that the verse states with regard 
to the goat of the New Moon: “And He gave it to you to bear the 
sin of the congregation,” which indicates that it bears, i.e., atones 
for, that sin but another does not bear that sin? 


And if you would say: Let the goats of the Festivals atone for 
that which the goat of Yom Kippur is brought," that is not pos- 
sible. Didn’t we say above that the verse states with regard to the 
goat of Yom Kippur: “Aaron shall bring atonement upon its 
corners once a year” (Exodus 30:10)? The emphasis on “once a 
year” teaches that this atonement for this case should be only 
once a year. 


The Gemara explains: It must be that the goats of the Festivals 
atone for cases of defiling of the Temple or its sacrificial foods 
in which one did not have awareness, neither at the beginning 
nor at the end, because if not, for what other matter involving 
sacrificial foods could they atone? 


NOTES 


The congregation but not the sacred offerings - xh) my 
Dw: Rav Ashi derives the use of the definite article in “the 
congregation” and “the sacred offerings” to teach that the 
respective passages refer only to specific people in the con- 
gregation and to a sin involving specific sacred offerings. 


NOTES | >—_#§£—_——_- 
For a case involving sacrificial food - wtipt xpa: The 
early commentaries note that the Gemara derives only 
the case of a ritually impure person who defiles sacrificial 
food by partaking of it. The source for the case of a ritually 
impure person who defiles the Temple by entering it remains 
unclear. Tosefot HaRosh suggests that since in all other cases, 
i.e., where there is awareness at the beginning but not at the 
end, or at the end but not at the beginning, the same means 
of atonement is used for both the deflling of the Temple and 
the deflling of its sacrificial foods, it is logical that also in this 
case, i.e., where there is no awareness either at the beginning 
or the end, the same means of atonement will apply to both. 
The Ritva suggests that the Gemara might be relying here on 
that which it derived in 7b from the verse: “She may not touch 
any sacred item and she may not enter the Temple” (Leviticus 
12:4), i.e., that the Temple is juxtaposed with sacrificial food 
such that the halakhot that apply to one also apply to the 
other. Alternatively, liability for defiling the Temple is based 
on the verbal analogy that the Gemara drew (7a) between 
the passage of the sliding-scale offering and the red heifer. 


Let them atone for that which the goat of Yom Kippur 
is brought - o 1937 Dit 19939: The Gemara suggests 
that the goats of the Festivals should atone for that which 
the external goat of Yom Kippur atones, i.e., for the defiling of 
the Temple in which one has no awareness at the beginning 
but does have awareness at the end (Rashi). 
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If you say they atone for cases in which one had awareness at the 
beginning and had awareness at the end, then one can counter that 
he is liable to bring an offering to atone for his transgression, and 
therefore the goats of the Festivals will not atone for him. If you say 
they atone for cases in which one had awareness at the beginning 
but did not have awareness at the end, then one can counter that 
the goat whose blood presentation is performed inside the Sanctu- 
ary and Yom Kippur itself suspend any punishment that he deserves 
until he becomes aware of his transgression. If you say they atone for 
cases in which one did not have awareness at the beginning but did 
have awareness at the end, then one can counter that the goat whose 
blood presentation is performed outside the Sanctuary atones. 


Perforce, they atone only for cases in which one did not have 
awareness, neither at the beginning nor at the end. 


§ The mishna teaches that Rabbi Meir says: The atonement effected 
by all the goats offered as part of the additional offerings, i.e., those 
of the New Moons, Festivals, and Yom Kippur, is the same. They all 
atone for various cases of the defiling of the Temple or its sacrificial 
foods. 


Rabbi Hama bar Rabbi Hanina said: What is the reasoning of 
Rabbi Meir? With regard to the goat of the Festivals (Numbers, 
chapters 28-29) the verse could have simply stated: A goat, but 
instead it states: “And a goat,” which teaches that all the goats are 
juxtaposed, this one with that one, as the use of the term “and” 
teaches that the second matter adds to the first matter, and that all 
the goats effect a similar atonement as the first one listed, that of 
the New Moon. 


The Gemara questions this interpretation: Initially it enters your 
mind to explain that the atonement effected by each and every one 
of the goats of the Festivals is derived from the atonement effected 
by the goat adjacent to it, i.e., the one mentioned in the passage 
immediately preceding it: The atonement effected by the Passover 
goat from the atonement effected by the goat of the New Moon 
and the atonement effected by the Shavuot goat from the atonement 
effected by the Passover goat and so forth. But this is difficult, as 
doesn’t Rabbi Yohanan say: With regard to the entire Torah, 
one derives a halakha derived via a juxtaposition from a halakha 
derived via a juxtaposition, except for halakhot concerning conse- 
crated matters, where one does not derive a halakha derived via a 
juxtaposition from a halakha derived" via a juxtaposition? 


The Gemara answers: This is not difficult, because actually the 
atonement effected by all of the goats is derived directly from the 
atonement effected by the first goat, i.e., the goat of the New Moon. 


The Gemara asks: Rabbi Hama bar Rabbi Hanina’s explanation works 
out well for all the goats with regard to which it is written: “And 
a goat,” but from where do we derive what the goats of Shavuot 
and Yom Kippur atone for, as with regard to them it is not written: 
And a goat, but simply: “A goat”? 


Rather, Rabbi Yona says: The verse states at the end of the passage 
detailing the goats of the Festivals: “These shall you offer to the Lord 
on your Festivals” (Numbers 29:39); with this verse all the goats of 
the Festivals are juxtaposed, this one with that one, which indicates 
that they all atone for the same sins. The Gemara challenges: But 
the New Moon is not regarded as a Festival. 


NOTES 


Where one does not derive a halakha derived via a juxtaposi- Zevahim has an extensive discussion about when and whether 
tion from a halakha derived - sian 1 pT Pxw: Rashi states this is the case for halakhot of consecrated matters derived via 


that this is the case only with regard to a halakha that was derived 


other hermeneutical principles. 


via a juxtaposition. The Gemara in the fifth chapter of tractate 
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The Gemara refutes this: In truth, the New Moon is also called a Festival, 
in accordance with what Abaye says with regard to a different issue, as 
Abaye says: With regard to the month of Tammuz in that year during 
which the Jewish people sinned by accepting the slanderous report of 
the spies about Eretz Yisrael, the court made it a full month of thirty 
days, as it is written: “He proclaimed a festival to crush my young 
men” (Lamentations 1:15). Abaye understands the verse to mean that by 
extending the month of Tammuz by an extra day, by proclaiming that the 
thirtieth day should be celebrated as a New Moon in addition to the first 
day of the following month, it emerged that the acceptance of the spies’ 
report occurred on the ninth of Av, and not the eighth, thereby defining 
the ninth of Av as an ominous day for the Jewish people. From Abaye’s 
explanation it is apparent that the New Moon is also called a Festival. 


The Gemara continues to analyze Rabbi Meir’s opinion: Rabbi Yohanan 
says: And even though he holds that all the goats offered as part of the 
additional offerings effect atonement for the same sin, Rabbi Meir con- 
cedes with regard to the goat whose blood presentation is performed 
inside the Sanctuary on Yom Kippur that it does not atone their atone- 
ment, i.e., does not atone for the sins that they atone for, and they do 
not atone its atonement. 


He elaborates: It does not atone their atonement, because, as the 
Gemara derived from the verse: “Aaron shall bring atonement upon 
its corners once a year” (Exodus 30:10), the internal goat effects one 
atonement for only one case but cannot effect two atonements for 
two different cases. And they do not atone its atonement, because, as 
the Gemara explained, the verse states: “Aaron shall bring atonement 
upon its corners once a year.” The emphasis on the phrase “once a year” 
teaches that this atonement for the specific case that it atones for should 
be only once a year. 


The Gemara adds: This qualification of Rabbi Meir’s opinion is also 

indicated by that which is taught in a baraita: For cases of the defiling of 
the Temple in which one did not have awareness, neither at the begin- 
ning norat the end, and for cases in which one did not have awareness 

at the beginning but did have awareness at the end, and for a ritually 

pure person who partook of ritually impure sacrificial food, the goats 

of the Festivals and the goats of the New Moons and the goat whose 

blood presentation is performed outside the Sanctuary atone. This is 

the statement of Rabbi Meir. 


The Gemara notes: But in delineating which offerings atone, Rabbi Meir 
omitted the goat whose blood presentation is performed inside the 
Sanctuary, and furthermore, when delineating their atonement, i.e., 
what cases they atone for, he also omitted it, i.e., he did not mention the 
cases that the internal goat atones for, which are the cases in which one 
had awareness at the beginning but did not have awareness at the end. 
Evidently, the atonement of the internal goat is substantively different 
from the atonement of the other goats. 


§ The mishna teaches: Rabbi Shimon would say: The goats of the 
New Moons atone for a ritually pure person who unwittingly partook 
of ritually impure sacrificial food. And for defiling the Temple or its 
sacrificial foods, the goats of the Festivals atone for cases in which one 
did not have awareness, neither at the beginning nor at the end, and the 
goats of the additional offerings of Yom Kippur atone for cases in which 
one did not have awareness at the beginning but did have awareness 
at the end. 


The Gemara challenges: Granted, the goats of the New Moons do not 
atone for that which the goats of Festivals atone, as the verse states with 
regard to the goat of the New Moon: “And he gave it to you to bear the 
sin of the congregation” (Leviticus 10:17), which indicates that it bears, 
i.e., atones for, one sin but does not bear two sins. But nevertheless, let 
the goats of the Festivals atone for that which the goats of New Moons 
atone. The Gemara responds: The verse states: “He gave it to you.” The 
emphasis on “it” teaches that it bears this sin, but no other offering 
bears this sin. 
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Rabbi Shimon does not learn anything from the word it - 
a yawn xb Ani: He does not derive anything from the 
word “it” because he holds that the use of the word is a 
standard element of the style in which verses are written 


(Ritva). 
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The Gemara challenges: Granted, the goats of the Festivals do 
not atone for that which the goats of Yom Kippur atone, as 
the verse states with regard to the goat of Yom Kippur: “Aaron 
shall bring atonement upon its corners once a year” (Exodus 
30:10). The emphasis on the phrase “once a year” teaches that 
this atonement, i.e., the specific case it atones for, should 
be only once a year. But nevertheless, let the goats of Yom 
Kippur atone for that which the goats of the Festivals atone. 
The Gemara responds: The verse states: “Once a year,’ which 
indicates that it effects one atonement for only one case but 
cannot effect two atonements for two different cases. 


The Gemara challenges the use of these derivations: But when 
it states “once” in this verse, it is with regard to the goat whose 
blood presentation is performed inside the Sanctuary that it is 
written, so the derivations from it should have no bearing on the 
discussion concerning the external goat. The Gemara answers: 
The verse states: “One goat for a sin-offering aside from 


the sin-offering of the atonements” (Numbers 29:11). “One 
goat for a sin-offering” is referring to the external goat, and 
‘the sin-offering of the atonements” is referring to the internal 
goat. With this verse, the external goat is juxtaposed with 
the internal goat, and therefore the limitations imposed on 
the atonement of the internal goat are also to be applied to the 
external goat. 


a 


§ The mishna teaches: Rabbi Shimon ben Yehuda says in the 
name of Rabbi Shimon a version of his opinion that differs 
from that of the mishna above: The goats of the New Moons 
atone for a ritually pure person who unwittingly partook of ritu- 
ally impure sacrificial food. The goats of the Festivals exceed 
them, as they atone both fora ritually pure person who partook 
of ritually impure sacrificial food and also atone for cases of 
defiling the Temple or its sacrificial foods where one did not 
have awareness, neither at the beginning nor at the end. The 
goats of Yom Kippur further exceed them, as they atone both for 
a ritually pure person who partook of ritually impure sacrificial 
food and for cases of defiling the Temple or its sacrificial foods 
in which one did not have awareness, neither at the beginning 
nor at the end; and they also atone for cases in which one did 
not have awareness at the beginning but did have awareness 
at the end. 


The Gemara asks: What is different about the goats of the New 

Moons that they do not atone for that which the goats of the 

Festivals atone? The Gemara answers: As the verse states with 

regard to any one of the goats of the New Moons: “And He gave 

it to you to bear the sin of the congregation” (Leviticus 10:17), 
which teaches that it bears, i.e., atones for, one sin but does not 

bear two sins. The Gemara asks: If so, the goats of the Festivals 

should also not atone for that which the goats of the New 

Moons atone, as that same verse states: “And He gave it to you,” 
which indicates that it bears, i.e., atones for, that sin, but nothing 

else bears that sin. Why then does Rabbi Shimon ben Yehuda 

cite Rabbi Shimon as holding that the goats of the Festivals do 

atone for that which the goats of the New Moons atone? The 

Gemara answers: Rabbi Shimon does not learn anything from 

the word “it? Accordingly, he holds that any one of the goats 

of the Festivals can atone for two different sins. 
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The Gemara asks further: What is different about the goats of 
the Festivals that they do not atone for that which the goats 
of Yom Kippur atone? As the verse states with regard to the goat 
of Yom Kippur: “Once a year” (Exodus 30:10), which teaches 
that this atonement for the specific case that it atones for should 
be only once a year, and therefore no other offering can atone 
for it. The Gemara challenges: If so, the goats of Yom Kippur 
should also not atone for that which the goats of the Festivals 
atone, as it is written: “Once a year,” which teaches that the 
goats effect one atonement for only one case but cannot effect 
two atonements for two cases. Why then does Rabbi Shimon 
ben Yehuda cite Rabbi Shimon as holding that the goats of Yom 
Kippur atone for everything that the goats of the Festivals atone 
for? The Gemara answers: Rabbi Shimon does not learn any- 
thing from the word “once.” Accordingly, he holds that the goats 
of Yom Kippur can atone for three different cases. 


The Gemara asks: Why doesn’t he expound the word “once”? He 
does not expound it because when the word “once” is written, 
it is written with regard to the goat whose blood presentation 
is performed inside the Sanctuary, and so the halakha derived 
from that verse has no bearing on the capacity of the goat whose 
blood presentation is performed outside the Sanctuary to atone. 
The Gemara asks: If so, the goats of the Festivals also should 
atone for that which the goats of Yom Kippur atone, as when 
the phrase “once a year” is written, it is written with regard to 
the goat whose blood presentation is performed inside the 
Sanctuary, so the halakha derived from that verse has no bearing 
on whether another offering can atone for that which the external 
goat atones. 


The Gemara answers: Actually, he does learn a halakha from the 
word “once,” and he holds that it also teaches about the capacity 
of the external goat to atone, as the Gemara explained above. But 
it is different here, with regard to the derivation that the goat 
cannot effect two atonements, as the verse states: “And Aaron 

shall bring atonement upon its corners once a year” (Exodus 

30:10). The emphasis on “upon its corners” teaches that it is only 
with regard to the internal goat, whose blood presentation is 

performed upon the corners of the internal altar, that it effects 

one atonement for only one case but cannot effect two atone- 
ments for two different cases, but the external goat, whose blood 

presentation is performed upon the corners of the external altar, 
can effect even two different atonements. 


§ Animals purchased with funds collected for public offerings 
may be sacrificed only during the fiscal year in which those 
funds were given. For this purpose, the fiscal year begins on 
the first of Nisan. Generally, once an animal has been conse- 
crated as an offering, then even if for some reason it may no 
longer be sacrificed, it still cannot be redeemed unless it develops 
a blemish. Rabbi Yohanan teaches an exception to this halakha: 
Ulla says" that Rabbi Yohanan says: Lambs consecrated for the 
daily offerings that were not needed by the public" during 
the fiscal year in which they were purchased are redeemed, 
even if they are unblemished, and they may then be used for 
non-sacred purposes. 


HALAKHA 


Daily offerings that were not needed by the public - pman 
vayb pwn Kow: Public offerings may be brought only if they 
are purchased with funds collected for the fiscal year in which 
they are brought, which begins each year on the first day of 
Nisan. Accordingly, if after the first day of Nisan there are still 
lambs that were designated for the daily offering but had been 
purchased with funds from the previous year’s collection, they 
must be redeemed with non-sacred funds in order to remove 
their sanctity. This may be done even if they are unblemished. 


The money from the redemption is then used to purchase 
offerings to be brought when the altar would otherwise be 
idle. It is possible to redeem these animals, even when they 
are still unblemished, because the court tacitly stipulates when 
designating them that they are to be sanctified only if they are 
eventually used. Accordingly, if they are not used, it is found 
that they were never sanctified. This is in accordance with 
the opinion of Rabbi Yohanan and the explanation of Rabba 
(Rambam Sefer Zemanim, Hilkhot Shekalim 4:11). 


NOTES 


Actually he does learn from the word once, etc. - MN ood 
>) a yawn: According to this explanation, the assumption 
that the internal and external goats are juxtaposed is retained. 
Therefore, the derivation that the atonement provided by the 
internal goat occurs only once a year applies equally to the 
atonement of the external goat, and so it is clear that the 
Festival goats do not atone for that which the external Yom 
Kippur goat atones. By contrast, the first part of the verse: “And 
Aaron shall bring atonement upon its corners once a year,” 
does not refer directly to the internal goat. Rather, it refers to 
the golden altar, located inside the Sanctuary. Therefore, there 
is no reason to apply the limitation mentioned in that part of 
the verse to the external goat (Rashi). Alternatively, even if 
one assumes that the first part of the verse also refers to the 
internal goat, the limitation derived from that part of the verse 
will not be applied to the external goat because the verse 
itself restricts the limitation to the internal goat by stating “its 
corners,’ which is relevant only to the internal goat. 


Ulla says, etc. — ^3) shy ‘wax: Although the main subject of 
the following discussion is not directly relevant to the mishna, 
it is cited because the Gemara on 11b deduces a proof about 
this matter from the mishna on 2a (Rashi). 
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PERSONALITIES 
Rabbi Yohanan your teacher — 731 pyi +27: The Talmud 
relates that Rabba’s brother ascended to Eretz Yisrael. From 
there he sent a message to his brother that he too should 
join him in Eretz Yisrael, because he could then learn from the 
great Rabbi Yohanan, who was teaching Torah there. Although 
the Talmud does not state explicitly whether Rabba made 


the journey, from several sources it would appear that he did. 


Since Rabba died young, it would seem that he could not have 
spent a long time there. Nevertheless, in several places he cites 
halakhot in the name of Rabbi Yohanan, and in the Gemara 
here, Rav Hisda refers to Rabbi Yohanan as Rabba’s teacher. 
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Rabba was sitting and reciting this halakha. Rav Hisda said to 
him: Who will listen to you and Rabbi Yohanan, your teacher,’ 
with regard to this halakha? Rav Hisda clarified: But the sanctity 
that was inherent in them, to where has it gone? Since these 
animals were consecrated as offerings, they should have been 
endowed with inherent sanctity. Only sanctity that inheres in an 
item’s value, i.e., an item consecrated to the Temple treasury, can 
be desacralized through redemption, but an item with inherent 
sanctity can never be desacralized. 


Rabba said to him: Don’t you also hold" that we do not say that 
the question: The sanctity that was inherent in them, to where 
has it gone, poses a difficulty? But didn’t we learn in a mishna 
(Shekalim 4:5): In any fiscal year, one may use only incense that 
was purchased with funds collected for that year. Accordingly, the 
mishna asks: With regard to the surplus incense that remained 
unused at the end of the fiscal year, what would the Temple trea- 
surers do with it in order to render it usable for the following year? 
They would separate from the Temple treasury the wages for the 
artisans’ who worked for the Temple, and those funds would 
thereby be desacralized. And then they would desacralize the 
surplus incense by transferring its sanctity to that money that had 
been set aside for the artisans. Then, they would give the now- 
desacralized incense to the artisans as their wages," and finally, 
they would repurchase it with funds from the new collection 
carried out for the coming year. 


Rabba explains the proof from the mishna: One could ask: But 
why should the method described work? Let us say: The sanctity 
that was inherent in the incense, to where has it gone? It cannot 
be removed by redeeming it. Perforce, even you must concede that 
this question does not pose a difficulty. 


Rav Hisda said to him: Did you say that there is a proof from the 
halakhot of incense? One cannot compare incense to animals 
consecrated for the daily offerings, since incense is different, 


NOTES 


Don't you hold - x1a5n xb fx: Rabba proceeds to demon- 
strate that the question does not pose a difficulty. Accord- 
ing to Rabba this is because there is a difference between 
personal offerings, which cannot be redeemed while they 
remain unblemished, and public offerings which, by virtue of 
a rabbinical enactment, may be redeemed (Rashi; see Ritva). 


They would separate from the Temple treasury the wages 
for the artisans, etc. — 13) PAKI W Tyan pwr: The 
commentaries offer various interpretations of the method 
actually employed. According to Rashi, money was taken from 
he donations that had been given to the Temple treasury. 
Through the funds being used to pay the artisans, they thereby 
became desacralized and could then be used to redeem the 
sanctity from the incense itself. The Ritva, citing the Jerusalem 
Talmud in tractate Shekalim, challenges the possibility that 
donations given to the Temple treasury could be used for this 
purpose. Such funds have inherent sanctity and consequently 
cannot be used to redeem something else that has sanctity. 
Therefore, he claims that non-sacred funds were initially used 
o pay the artisans. Both Rashi and the Ritva agree that once 
he artisans had been paid, the incense was exchanged for 
heir wages, thereby transferring the sanctity from the incense 


to those funds. The artisans were then in possession of the 
desacralized incense, which the Temple treasury would pur- 
chase with funds collected for the coming year. 

In a totally different interpretation, the Ri Migash explains 
that a quantity of the incense worth slightly more than the 
wages due to the artisans was designated for the artisans’ 
wages. The artisans would then give a small amount of money, 
equivalent to the value of the extra quantity of incense, to the 
Temple treasury, and all the sanctity of the incense would then 
be transferred to that money. This is effective because one of 
the halakhot of redeeming sanctity is that sanctity that inheres 
in an item of a great value can be transferred even to a single 
coin of minimal value. The incense, now fully desacralized and 
in the possession of the artisans, could then be repurchased by 
the Temple with funds collected for the coming year. 


To the artisans as their wages - pawa paar: Most com- 
mentaries, e.g., Rabbeinu Hananel, explain that the mishna is 
referring to any of the Temple's workers to whom the Temple 
owed money for their services. Rashi explains that the artisans 
referred to here are specifically the ones who worked on pre- 
paring the incense. Apparently he holds that paying them in 
this manner was considered more discreet. 
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as it has only sanctity that inheres in its value." By contrast, animal 
offerings have inherent sanctity, which cannot be removed. 


Rabba challenges Rav Hisda’s claim about incense: If that is so, it 
should not become disqualified through contact with one who 
was ritually impure who immersed that day butis still not regarded 
as fully pure until nightfall, as only items with inherent sanctity are 
disqualified in such a way. Why, then, is it taught in a baraita with 
regard to the incense: Once the priest has placed it in a mortar to 
grind it, it can be disqualified through contact with one who 
immersed that day? 


Rabba deflects a possible challenge: And if you would say to 

defend your opinion that all items that have sanctity that inheres 

in their value are also disqualified through contact with one who 

immersed that day, that is not so. He explains: But didn’t we learn 
in a mishna (Me’ila 9a): With regard to the ingredients of the meal- 
offerings," one is liable for misusing them" from when they are 

consecrated with sanctity that inheres in their value by the owner 
verbally dedicating them to the Temple? Once they are further 
consecrated with inherent sanctity by being placed in a service 

vessel, they become fit to be disqualified both through contact 

with one who immersed that day," and through contact with one 

who has not yet brought an atonement offering® to complete the 

purification process, and through being left overnight. 


Rabba explains the proof: From this mishna it is apparent that if 
the ingredients of the meal-offerings were consecrated with inher- 
ent sanctity by being placed in a service vessel, then, yes, they can 

been disqualified through contact with one who immersed that 

day, but if they were not consecrated by being placed in a service 

vessel, then they will not be disqualified through contact with one 

who immersed that day, as they have only sanctity that inheres in 

their value. 


HALAKHA 


The meal-offerings, etc. — "131 ninaa: One is liable for mis- 
use of consecrated property for deriving benefit from the 
ingredients of the meal-offerings from when they are first con- 
secrated, even before they have been placed in a service vessel. 
Once they are further consecrated by being placed in a service 
vessel, they are fit to be disqualified through contact with 


Misuse of consecrated property — nyy: The halakhot of 
misuse of consecrated property are stated in the Torah (see 
Leviticus 514-16) and discussed in great detail in tractate Me'ila. 
The basic principle is that anyone who derives benefit from 
consecrated property unwittingly, i.e., without the knowledge 
that it was consecrated property, is liable to bring an atone- 
ment offering and to pay the Temple the value of the item from 
which he derived benefit. In addition, he must pay an extra 
one-fifth of the value of the item as a fine. In certain cases, after 
one uses such an item it loses its consecrated status, which is 
transferred to the money that he pays to the Temple. Since the 
Torah does not explicitly discuss what one who derives benefit 
from consecrated items intentionally must do, such a person 
cannot atone for deriving benefit by sacrificing an offering 
or by paying the additional one-fifth of the value as a fine. 


BACKGROUND 


one who immersed that day or with one who has not yet 
brought an atonement offering to complete the purification 
process, or by being left overnight (Rambam Sefer Avoda, 
Hilkhot Me'ila 2:7 and Hilkhot Beit HaBehira 3:18, and Sefer Taha- 
ra, Hilkhot She’ar Avot HaTumot 11:13; see Hilkhot Shear Avot 
HaTumot 10:3-4). 


One who has not yet brought an atonement offering - 
pnd Winn: This category includes a man who experiences 
a gonorrhea-like discharge [zav], a leper, and a woman after 
childbirth. There are five possible sets of offerings that one 
who lacks atonement must bring: The purification process of 
a zav includes bringing a pair of turtledoves or pigeons, one 
as a sin-offering and one as a burnt-offering. A wealthy leper 
brings lambs as a sin-offering, a burnt-offering, and a guilt- 
offering. A poor leper brings a pair of turtledoves or pigeons, 
one as a sin-offering and one as a burnt-offering, and a lamb 
as a guilt-offering. A wealthy woman after childbirth brings a 
bird as a sin-offering and a lamb as a burnt-offering, whereas 
a poor woman brings a pair of turtledoves or pigeons, one as 
a sin-offering and one as a burnt-offering. 
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NOTES 

As it has only sanctity in its value — x17 Dat NwATPA: Items 
with sanctity can be divided into two general categories: 
Those whose sanctity is inherent in the item itself and those 
whose sanctity inheres in the item’s value. In general, items 
that will actually be used in the Temple service, such as offer- 
ings and service vessels, are endowed with inherent sanctity. 
Items that are dedicated to the Temple treasury merely for it 
to use for whatever purpose is necessary, including selling 
them for their value, are endowed only with sanctity that 
inheres in their value. 

Once the incense has actually been placed in the spoons 
in which it will be burnt, it certainly attains inherent sanctity. 
Until then, it is considered just one of the many materials that 
are dedicated to the Temple, and therefore its sanctity inheres 
only in its value. As such, it is still possible to redeem it. 


Liable for misusing them - }712 poyin:The prohibition against 
and liability for misuse of consecrated property applies both 
to items with inherent sanctity and to those whose sanctity 
inheres only in their value. This is because when an item has 
sanctity, it may not be used for any objective that diverts it 
from its intended purpose. 


They become fit to be disqualified through contact with 

one who immersed that day - oY bapa boar swim: One 
who was ritually impure and immersed that day thereby less- 
ens the degree of his impurity. A residual degree of impurity 
remains until nightfall. During the intervening period, his 
essened degree of impurity means that he can no longer 
render non-sacred items ritually impure, but will still render 
sacred items ritually impure if he comes into contact with 

hem. This applies only to items that have inherent sanctity, 
such as teruma or sacrificial items. The baraita describes this as 

disqualifying them because the contact renders them impure 

o the extent that they can no longer be used for their ritual 

purpose, but the item itself is not rendered ritually impure to 

he extent that it can render something else ritually impure. 
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The handful, the frankincense, etc.- "131 mim yip: 
All these items are offered up in their entirety upon the 
altar. With regard to the frankincense, Rashi explains that 
the reference is to the frankincense that is placed upon 
an individual meal-offering and is burned together with 
the handful of the meal-offering. The Ri Migash explains 
that it refers to the frankincense that is placed upon the 
shewbread when they are arranged on Shabbat and that 
is then burned on the following Shabbat. 


Its form remains unchanged throughout the entire 
year — Abas mwa boa Ayyy: Rashi assumes that the 
disqualification that occurs as a result of an item's being 
left overnight is a function of the fact that as it ages its 
quality declines, making it less fit to be offered on the 
altar. Therefore, he explains that since the incense does not 
spoil over time, it is not subject at all to the disqualification 
that occurs as a result of an item’s being left overnight. 
Other commentaries explain that this is a unique halakha 
pertaining to the incense. The entire quantity of incense 
that would be needed for the coming year was prepared 
at the beginning of the year. Accordingly, it is unfeasible 
that this disqualification would apply to it. According to 
this explanation, the Gemara should be interpreted as 
saying: Its form, i.e., the method of preparing it, was to 
prepare it for the entire year (Rabbeinu Hananel; Tosafot). 

According to all opinions, the incense is endowed with 
inherent sanctity from the moment it is placed in the 
mortar. Ostensibly, the reason for this is that the mortar 
is a sacred service vessel that has the ability to sanctify 
items placed inside it. Tosafot hold that the mortar is not 
a service vessel. They therefore explain that the inherent 
sanctity of the incense derives not from its being placed in 
a service vessel, but from the original verbal consecration 
of the ingredients. That consecration takes effect only 
once the ingredients are actually placed in the mortar. 
This is somewhat similar to the consecration of an animal 
for an offering. Although the animal is endowed with 
a certain degree of sanctity even while it is still alive, it 
cannot be fully regarded as a sanctified offering until it is 
actually slaughtered. 


The handful, the iranlncense etc. = ^3) miam yip: 

One is liable for misuse of consecrated property for deriv- 
ing benefit from the following items from when they are 
first consecrated, even before they are placed in a service 
vessel: The handful, frankincense, the meal-offering of 
priests, the meal-offering of the High Priest, and the meal- 
offering of libations. Once these items are further conse- 
crated with inherent sanctity by being placed in a service 
vessel, they become fit to be disqualified through contact 
with one who immersed that day or with one who has 
not yet brought an atonement offering to complete the 
purification process, or by being left overnight (Rambam 

Sefer Avoda, Hilkhot Me’ila 2:3 and Hilkhot Beit HaBehira 
3:18, and Sefer Tahara, Hilkhot Shear Avot HaTumot 11:13). 
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Rav Hisda responds: Rather, what do you say? Do you say that the 
surplus incense, which was only placed in a mortar but never in a 
service vessel, has inherent sanctity? But if that is so, it should be 
disqualified by being left overnight. Why, then, did we learn in a 
mishna (Me ’ila 10a): With regard to the handful? of the meal-offering 
that the priest takes to burn on the altar, the frankincense," the 
incense, the meal-offering of priests,” the meal-offering of the 
anointed priest," i.e., High Priest, and the meal-offering of libations,® 


one is liable for misusing them from when they are consecrated by 
verbally dedicating them for their purposes. Once they are further 
consecrated with inherent sanctity by being placed in a service vessel, 
they become fit to be disqualified both through contact with one 

who immersed that day, and through contact with one who has 

not yet brought an atonement offering to complete the purification 

process, and through being left overnight. 


sawp xd P- a WT 


Rav Hisda explains the proof: From this mishna it is apparent that if 


ix5 these items were consecrated with inherent sanctity by being placed 
* ina service vessel, then yes, they can been disqualified by being left 
overnight, but if they were not consecrated by being placed in a 
service vessel, then they will not be disqualified by being left over- 
night, as they have only sanctity that inheres in their value. Apparently, 
even after the incense has been placed in the mortar, it still does not 

have inherent sanctity. 
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Rabba said to him: Did you say that you can provide a proof from 
the disqualification that occurs as a result of an item's being left over- 
night? One cannot do so, as incense is different, because even though 
it has inherent sanctity, it is not disqualified by being left overnight, 


since its form remains unchanged throughout the entire year," and 
the disqualification brought about by being left overnight applies 
only to a substance that spoils over time. 


The handful - ynipi: For most meal-offerings, a priest must 
take a handful from it and burn it on the altar; see, e.g., Leviti- 
cus 2:2. This rite, which parallels the slaughtering of an animal 
offering, can be performed only by a priest. According to many 
commentaries, the priest would scoop out the flour with the 
three middle fingers of his right hand, using his thumb and little 
finger to remove any excess flour. He would then consecrate the 
flour by placing it in a sacred service vessel. Since the priest was 
required to scoop out an exact handful of flour, no more and no 
less, the scooping of the handful was considered one of the more 
difficult rites to perform in the Temple. 


Hand positioned to take the handful 


Meal-offering of priests — wia nma: This refers to any meal- 
offering brought by a priest, whether voluntarily or obligatorily. 
The same halakhot that apply to other meal-offerings apply to 
meal-offerings of priests, with one exception: A priest's meal- 
offering is not eaten; rather, the entire offering is burned on the 
altar (see Leviticus 6:16). 


Meal-offering of the anointed priest — mwa yga nna: This 
meal-offering was brought daily by the High Priest, and its ingre- 
dients were purchased with his own money. Twelve loaves were 
prepared by being fried in a shallow pan. The dough, which was 
made of one-tenth of an ephah of flour, oil, and frankincense, 
was also baked. Ultimately, all the cakes were burned on the 
altar: Half of the meal-offering was burned in the morning in 
conjunction with the daily offering of the morning, and the 
other half was burned in the evening with the day's second daily 
offering. There is a dispute as to whether the twelve loaves were 
broken into halves so that twelve parts were offered each time, 
or whether they were offered whole, six at a time. None of the 
meal-offering was eaten by the priests. 


Meal-offering of libations — O30) nna: Meal-offerings were 
brought together with all animal burnt- offerings and all peace- 
offerings, both personal and communal. These meal-offerings 
were accompanied by libations of wine. Oil was added to the 
meal-offering accompanying libations, although frankincense 
was not. No handful of flour was removed from this meal- 
offering, nor was it waved or brought near to the altar, as were 
other types of meal-offerings. The entire meal-offering was 
burned on the altar, and none of it was eaten by the priests. 

The quantities of flour in the meal-offering brought with 
libations are fixed by the Torah: Three-tenths of an ephah for 
a bull, two-tenths for a ram, and one-tenth for a lamb. One- 
tenth of an ephah is approximately 3 £. The animal offerings 
accompanied by a meal-offering brought with libations are not 
rendered unfit if the meal-offering was not offered; likewise, 
while the meal-offering brought with libations is supposed to 
be brought together with the animal offering, it remains fit even 
if it was offered later. 
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The Gemara notes: In any case, Rav Hisda’s initial question is 
still difficult: But the sanctity that was inherent in them, to where 
has it gone? Rabba said: With regard to the consecration of items 
for public offerings such as the daily offerings and incense, the 
court tacitly stipulates concerning them as follows: If they are 
ultimately required to be used as offerings that year, then they are 
required for that, and they should be consecrated as offerings. 
But if they are not required that year, then they are only to be 
consecrated for their value, i.e., for them to be sold and then for 
their proceeds to be used toward the purchase of offerings. 


Abaye said to Rabba: But wasn’t it you, Master, who said: If one 
consecrated a male ram for its value," since that ram is itself fit 
to be brought as an offering, it is automatically consecrated with 
inherent sanctity? Accordingly, to what avail is the court’s stipu- 
lation? Since the items are fit to be used as offerings, they will 
automatically become consecrated with inherent sanctity, even if 
they are consecrated only for their value. Rabba answers: This is 
not difficult. This case, where the ram is automatically consecrated 
with inherent sanctity, is referring to a situation where the donor 
says that it should be consecrated for the value ofa burnt-offering, 
for which the ram is itself suitable, whereas that case, of the court's 
stipulation, is analogous to a situation where he says that a ram 
should be consecrated for the value of libations, for which the ram 
itselfis not suitable and therefore is not automatically consecrated 
with inherent sanctity. 


Abaye raised an objection to Rabba’s suggestion from that which 
is taught in a baraita: With regard to the bull’ and the goat of 
Yom Kippur that were lost, and one separated and sacrificed 
others in their stead, 


and likewise, goats that were designated to atone for an act of 
unwitting public idol worship that were lost, and one separated 
and sacrificed others in their stead, in such cases, all of the lost 
animals, should they subsequently be found, shall be left to die. 
This is in accordance with the halakha that a sin-offering whose 
owner has already achieved atonement is left to die. This is the 
statement of Rabbi Yehuda. Rabbi Elazar and Rabbi Shimon 
say: They should graze until they become unfit by developing a 
blemish, and then they are sold and their proceeds are allocated 
for communal gift offerings." They are not left to die, because 
the halakha is that a communal sin-offering is not left to die. 


Abaye explains his challenge: But why should it even be necessary 
to wait until the offerings develop a blemish? Let us say here also 
that the court tacitly stipulates concerning them, so that if it 
ultimately emerges that they were not needed, then they should 
have only sanctity that inheres in their value, and therefore it 
should be possible to redeem them even if they do not develop a 
blemish. 


Rabba deflects the challenge: Did you say that there is a proof 
from the case of lost animals? Cases of lost animals are different, 
because they are not common." Therefore, the court does not 
stipulate concerning such an eventuality. 


NOTES 


Because they are not common - m3% xa: Since it is such Alternatively, even if they consider the possibility, they think it 


an uncommon eventuality, the court does not consider it, and 
consequently does not make stipulations for it (Rashi; Ri Migash). 


unnecessary to make stipulations about events that are unlikely 
to occur (see Rabbeinu Hananel). 


HALAKHA 


If one consecrated a male ram for its value - wtp 
vod 32t: If an unblemished animal is consecrated for its 
monetary value, it is automatically consecrated with the 
inherent sanctity of an offering (Rambam Sefer Hafla‘a, 
Hilkhot Arakhin VaHaramim 5:14). 


BACKGROUND 

Yom Kippur bull - os57 D bw 35: On Yom Kippur 
the High Priest sacrificed a bull as a sin-offering for him- 
self, his family, and all the members of the priesthood 
(see Leviticus 16:3, 6). In general, the bull's slaughter, 
the burning of its flesh, and the sprinkling of its blood 
resembled the rites involved with the other bull offer- 
ings that were burned. The blood of this bull was also 
sprinkled between the staves of the Ark in the Holy of 
Holies. The blood of the bull was first sprinkled sepa- 
rately and was afterward mixed with the blood of the 
goat that was offered as a sin-offering for the entire 
people, and then the mixture was sprinkled on the 
golden incense altar. 


High priest confessing over the bull on Yom Kippur 


HALAKHA 


All of them...are sold and their proceeds are allo- 
cated for gift offerings - mats paT ba na... a3: 
If the bull or goat of Yom Kippur or a goat separated 
to atone for unwitting public idol worship is lost and 
another separated and sacrificed in its stead, then 
should the original subsequently be found, it should 
be left to graze until it becomes unfit by developing a 
blemish, and then it is sold and the proceeds are allo- 
cated for communal gift offerings. This is in accordance 
with the majority opinion of Rabbi Elazar and Rabbi 
Shimon (Rambam Sefer Avoda, Hilkhot Pesulei HaMuk- 
dashin 4:2 and Hilkhot Avodat Yom Hakippurim 5:16). 
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H 
A red heifer may be redeemed, etc. — 131.7915) 7119: A red 
heifer is redeemed if it develops a blemish or other disqualifica- 
tion. If it dies then it is redeemed for the value of its hide, but 
its meat may not be fed to dogs. This is in accordance with the 
baraita and the statement of Rabbi Mesharshiyya (Rambam 
Sefer Tahara, Hilkhot Para Aduma 1:8). 


If it was slaughtered it shall be redeemed - 715m Mynw2: 
A red heifer is redeemed if it was slaughtered for a non-sacred 
purpose. Once it has been properly slaughtered on the 
arrangement of wood on the Mount of Olives, it can no longer 
be redeemed (Rambam Sefer Tahara, Hilkhot Para Aduma 1:9). 


If another was found that is choicer, etc. — 131 713 TN KY: 
If after a red heifer was purchased another one was found 
that is even choicer than it, the first is redeemed even if it is 
unblemished (Rambam Sefer Tahara, Hilkhot Para Aduma 1:10). 


The red heifer is different as it has the sanctity of items 
consecrated for Temple maintenance — 773 W777 715 KY 
x1 vam: The red heifer has the sanctity of items consecrated 
for Temple maintenance. Despite this, any blemish that would 
disqualify an animal offering will also disqualify a red heifer. Fur- 
thermore, the liability for the misuse of consecrated property 
applies to a red heifer from the moment it is consecrated until 
it is burned and turns into ash. This is because even though 
the red heifer has the sanctity of items consecrated for Temple 
maintenance, the Torah refers to it as a sin-offering (Rambam 
Sefer Avoda, Hilkhot Me'ila 2:5 and Kesef Mishne there, and Sefer 
Tahara, Hilkhot Para Aduma 177). 
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Abaye persists: But consider the case of a red heifer,’ which is not 
common, and yet it is taught in a baraita: A red heifer may be 
redeemed" for any disqualification that occurs to it. If it died, 
it shall be redeemed; if it was slaughtered in an improper place, 
it shall be redeemed; if another was found that is choicer" than 
it, it shall be redeemed. But once the priest has slaughtered it 
properly on its arrangement of wood on the Mount of Olives, 


it can no longer be redeemed. Presumably, the reason it may 
be redeemed if a choicer one is found is that the court tacitly 
stipulates that in such a case it should be consecrated with sanctity 
that inheres in its value. It is apparent that even in uncommon 
cases, the court makes such stipulations. Rabba rejects the proof: 
The red heifer is different, as in all cases it has only the sanctity 
of items consecrated for Temple maintenance," which inheres 
only in the item’s value, and so it can always be redeemed, even 
if still unblemished. 


Red heifer — 119: In order to eliminate the ritual impurity 
imparted by a human corpse, purification is achieved by sprin- 
kling water that was mixed with the ashes of a red heifer (see 
Numbers, chapter 19). All of the heifer's hair must be red. Even 
two black hairs will disqualify it. Similarly, it may not have any 
blemishes, nor may it have been used for any labor. 

The red heifer was slaughtered on the Mount of Olives 
outside Jerusalem, and its blood was sprinkled seven times 
in the direction of the Temple. Its body was then burned on a 
special pyre, to which cedarwood, hyssop, and crimson wool 
were added (see Numbers 19:6). The ashes from this pyre were 
then gathered and mixed in a vessel with water drawn from 
a spring. Three hyssop branches were dipped in the water, 
which was then sprinkled on the impure person. A single 
drop from the mixture sufficed to transform the individual 
from impure to pure. It was not significant where the water 
landed on the body. 

It is possible that the color red mentioned in the Torah 
referring to the heifer is in fact a shade of brown, since there 
are no known species that are red in the sense that is usu- 
ally meant today. A slightly different example of this can be 
found in the name of the land of Edom, which literally means 
red, in modern-day Jordan. Its mountains are a unique shade 
of brown and red, yet they are not red in the sense that is 
nowadays intended. In light of this conclusion, researchers 
have suggested that certain individuals of the modern cattle 
breed Red Angus satisfy the Torah’s criteria for a red heifer. 


Pyre for burning the red heifer 


The heifer. ..as it has the sanctity of items consecrated for 
Temple maintenance - 37 p12 1177 M4: The nature of 
the sanctity of a red heifer is the subject of a dispute recorded 
in the Gemara in a number of places. The Gemara's conclusion 
appears to be that it has the sanctity only of items consecrated 
for Temple maintenance, which inheres only in the item's value. 
The reason for this is that the heifer cannot truly be regarded 


Red Angus 


as an offering. The entire service is performed outside the 
Temple, on the Mount of Olives, and even its blood is sprinkled 
there, albeit in the direction of the Temple. As such, it is more 
closely identified with processes involving purification such 
as those done for a leper; in fact, it is purchased with funds 
set aside for Temple maintenance and not from funds used to 
purchase offerings. 
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Abaye asks: If so, if it died or was slaughtered, how can it be 
redeemed? In order for an item to be redeemed, don’t we require 
that it first undergo the process of standing and valuation?" The 
animal must be stood before a priest who then evaluates how much 
it should be redeemed for (see Leviticus 27:11-12), and a dead 
animal cannot stand. Rabba answers: In accordance with whose 
opinion is this? It is in accordance with the opinion of Rabbi 
Shimon, who says: Items consecrated to be offered on the altar 
were included in the requirement of standing and appraising, but 
items with the sanctity of items consecrated for Temple mainte- 
nance, such as the red heifer, were not included in the requirement 
of standing and appraising. 


Abaye asks: If, as you claim, the baraita is in accordance with the 
opinion of Rabbi Shimon, then say and try to justify the latter 
clause, which states: Once the priest has slaughtered it properly 
on its arrangement of wood on the Mount of Olives, it can no 
longer be redeemed. 


And this statement is not consistent with Rabbi Shimon’s opinion, 
as isn’t it taught in a baraita: Rabbi Shimon says that the meat 
of a red heifer that was slaughtered properly is susceptible to 
becoming ritually impure with the ritual impurity of food," 
even though it is prohibited to partake of it in its current state, since 
it had a time when it was fit to be eaten. And in explanation of 
when it was fit to be eaten, Reish Lakish says: Rabbi Shimon 
would say that a red heifer may be redeemed even while it is upon 
its arrangement of wood. It is considered fit to be eaten due to the 
potential to redeem it, which would allow one to then partake ofit. 
It is apparent from Reish Lakish’s comment that the latter clause, 
and by logical extension, the rest of the baraita, is not in accordance 
with Rabbi Shimon’s opinion. 


Rabba concedes therefore that the red heifer can be redeemed due 
to the fact that the court makes a stipulation with regard to it, but, 
nevertheless, he defends his opinion that they do not normally 
make a stipulation for uncommon cases: Rather, the case of a red 
heifer is different,” since it is of great monetary value.” Therefore, 
to avoid a great loss, the court makes a stipulation despite its being 
an uncommon case. 


The Gemara interjects with a question concerning the baraita: 
The Master said in the baraita: If a red heifer died, it shall be 
redeemed. The Gemara asks: But may one redeem consecrated 
items in order to feed the meat from them to dogs? Certainly 
one may not. Nevertheless, the meat of a red heifer that died with- 
out being slaughtered is not suitable for any other purpose. Rav 
Mesharshiyya said: It is redeemed for the sake of its hide. The 
Gemara asks: But does the court stand and stipulate with its 
mind on the hide of the heifer, which is presumably of little value? 
Rav Kahana said: As people say in a popular adage: From a camel, 
even just its ear. Since a camel is so valuable, even the flesh of its 
ear is valuable and should be saved if possible. Similarly, the hide 
of a red heifer will also be valuable. 


§ Abaye raised an objection to Rabba’s claim that the court tacitly 
stipulates concerning items consecrated for public offerings from 
the mishna (2b): The Rabbis said to Rabbi Shimon: What is 
the halakha with regard to whether goats consecrated for different 
days may be sacrificed, this one in place of that one? For example, 
if a goat was initially consecrated to be sacrificed as part of the Yom 
Kippur additional offerings, may it be sacrificed instead as part 
of the Festival additional offerings? Rabbi Shimon said to them: 
Such a goat may be sacrificed. They said to Rabbi Shimon: Since, 
according to you, their atonement is not the same, how could 
they possibly be sacrificed? Rabbi Shimon said to them: They can 
be interchanged, since ultimately all of them come to atone for 
the defiling of the Temple or its sacrificial foods. 


HALAKHA 

Standing and valuation — nawn mmay: With regard 
to any live animal that is consecrated, irrespective of 
whether it is a kosher or non-kosher species and irre- 
spective of whether it was consecrated for Temple main- 
tenance or separated for use as an offering, if it develops 
a blemish then it must first undergo the process of being 
stood up before and evaluated by a priest before it can 
be redeemed, as it states: “And he shall stand the ani- 
mal before the priest” (Leviticus 27:11). Therefore, if the 
animal dies before this is performed, it can no longer be 
redeemed, and it must be buried. If an animal that was 
already dead, whether it was slaughtered or died naturally, 
was consecrated for Temple maintenance, then it may 
be redeemed even without this process (Rambam Sefer 
Hafla‘a, Hilkhot Arakhin VaHaramim 5:12). 


The meat of a red heifer is susceptible to becoming 
ritually impure with the ritual impurity of food, etc. - 
na poste menw maya Mp: Although it is prohibited 
to benefit from the meat of a red heifer, its meat can nev- 
ertheless become ritually impure with the ritual impurity 
of food. This is in accordance with the opinion of Rabbi 
Shimon (Rambam Sefer Tahara, Hilkhot Tumat Okhalin 1:25 
and Hilkhot Para Aduma 15:7 and Kesef Mishne there). 


NOTES 


Is susceptible to becoming ritually impure with the 
ritual impurity of food - pairs Dwar TRAV: In general, 
Rabbi Shimon holds that if it is prohibited to eat an item 
then it is not regarded as food and so is not susceptible 
to the ritual impurity of food. An important exception to 
this halakha is where previously it was permitted to eat an 
edible item, as is the case with a red heifer. 


Rather, the heifer is different - mN xdx: According 
to this answer, the Gemara retracts its claim that the red 
heifer does not have inherent sanctity; rather, the Gemara 
claims that it does, and the reason it may be redeemed 
is that, given the potential financial loss, the court tacitly 
stipulates concerning it (Ri Migash). 


BACKGROUND 


Since it is of great monetary value — jy? man Dygir: 
The red heifer used to purify must be entirely. red. It must 
be unblemished and have never borne a burden. A heifer 
of this kind is extremely rare. When it was required at a 
time of necessity, there was no limit to the price the Sages 
were willing to pay to acquire it. As a gentile who was in 
possession of one such heifer said to the Sages who came 
to purchase it from him: | know that if | ask the highest 
price in the world for it, you will give that price to me, and 
indeed they offered the immense price of 600,000 gold 
dinars (see tractate Kiddushin 31a). 
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NOTES 


The opinion of the Sages introduced with the phrase: 
They said to him - b aT 2: The mishna records 
a dispute as to whether the additional offerings of the 
New Moons, Festivals, and Yom Kippur each atone for 
different cases of sin. Rabbi Meir states that they all atone 
for the same cases. Rabbi Shimon and Rabbi Yehuda hold 
that they do not. Nevertheless, Rabbi Shimon states tha 
the various offerings could be interchanged, e.g., a goa 
that was initially consecrated for Yom Kippur could also 
be sacrificed on a Festival. The Rabbis challenge Rabbi 
Shimon's opinion: If the offerings each atone for differen 
cases of sin, how can they be interchanged? The phrasing 
of the mishna indicates that the Rabbis themselves hold 
hat the offerings can be interchanged, but they chal- 
enge whether Rabbi Shimon himself can hold such an 
opinion. The Gemara here initially assumes that the Rab- 
bis hold in accordance with Rabbi Yehuda, who also holds 
hat each of the offerings atones for different cases of sin, 
but they hold that the court tacitly stipulates concerning 
hem that their consecration should be contingent upon 
heir eventual usage. Therefore, if an animal was initially 
consecrated for the New Moon and was not used, then it 
can be used on a Festival, as that possibility was included 
in the initial stipulation. It emerges then that the Rabbis 
hold that the court does make such stipulations, and 
Rabbi Shimon holds that they do not. 
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Abaye explains the objection brought from the mishna: But accord- 
ing to Rabba, why did Rabbi Shimon give the reason he gave? Let 
Rabbi Shimon say instead that the court tacitly stipulates con- 
cerning them that they should be consecrated for the day on which 
they are ultimately brought. Rabba answers: Did you say a proof 
from a statement of Rabbi Shimon? Rabbi Shimon does not 
accept the principle that the court tacitly stipulates concerning 
them, as is apparent from that which Rav Idi bar Avin says that 
Rav Amram says that Rabbi Yohanan says: Concerning lambs 
consecrated for the daily offerings that were not needed by the 
public, according to the statement of Rabbi Shimon they are not 
redeemed if they are unblemished; according to the statement 
of the Rabbis they are redeemed, even if they are unblemished. 


The Gemara asks: And the Rabbis who disagree with Rabbi 
Shimon and hold that the court does make such stipulations, who 
are they? Where is their opinion recorded? If we say that they are 
the Sages who ruled, in the mishna cited above (Shekalim 4:5), 
with regard to surplus incense that it may be redeemed, 


no proof can be drawn from there, as incense is different, as it 
is not an entity that can be left to graze. The option that exists 
for animals to leave them to graze until they develop a blemish 
and then redeem them obviously cannot apply to incense. There- 
fore, it is reasonable that with regard to incense, since there is no 
other way to rectify it, all will concede that the court makes a 
stipulation. 


Rather, say it is the opinion of the Sages who ruled, in the baraita 
cited above, with regard to the red heifer that it may be redeemed 
if a choicer one is found. The Gemara rejects this claim: Perhaps 
the case of a red heifer is different, since it is of great monetary 
value. To avoid a considerable loss, the court makes a stipulation 
despite it being an uncommon case. 


Rather, say it is the opinion of the Sages that is introduced with 
the phrase: They said to him," in the mishna on 2b. 


The Gemara asks: From where do you know that the tanna referred 
to as the Rabbis is Rabbi Yehuda and that this is what he is saying 
to Rabbi Shimon: Granted, according to my opinion, that I say 
that the court tacitly stipulates concerning offerings that their 
consecration is contingent upon their eventual use, itis due to this 
reason that they can be sacrificed on an occasion different from 
the one they were initially intended for; but according to your 
opinion, that you say that the court does not make such stipula- 
tions, why can they be sacrificed on an occasion different from the 
one they were initially intended for? 


But perhaps the tanna referred to as the Rabbis is Rabbi Meir, and 
this is what he is saying to Rabbi Shimon: Granted, according to 
my opinion, that I say that the atonement effected by the goats of 
the additional offerings of all three occasions, i.e., those of the New 
Moons, Festivals, and Yom Kippur, is the same, it is due to this 
reason that they can be sacrificed on an occasion different from 
the one they were initially intended for. But according to your 
opinion, that they effect atonement for different cases of sin, why 
can they be sacrificed on an occasion different from the one they 
were initially intended for? Since it cannot be demonstrated that 
the Rabbis’ opinion is based on the assumption that the court 
makes stipulations with regard to communal offerings, no proof 
can be drawn from the mishna. 
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Rather, the opinion of the Rabbis cited by Rabbi Yohanan is not 
necessarily recorded elsewhere, but Rabbi Yohanan learned it 
through a tradition that lambs consecrated for the daily offerings 
that were not needed by the public, according to the statement 
of Rabbi Shimon, cannot be redeemed if they are unblemished, 
while according to the statement of the Rabbis, they may be 
redeemed, even if they are unblemished. 


The Gemara asks: And according to the opinion of Rabbi Shimon, 
who does not hold that the court tacitly stipulates concerning 
those lambs that were consecrated for the daily offerings that 
remain unused at the end of the fiscal year, what is done with 
them? Rabbi Yitzhak says that Rabbi Yohanan says: One supple- 
ments the offerings brought on the altar with them.’ Whenever 
there were no obligatory offerings to be brought upon the altar, 
supplementary offerings would be offered upon it in order that it 
should not remain idle. 


Rabbi Shmuel bar Rav Yitzhak says: And Rabbi Shimon con- 
cedes with regard to goats of communal sin-offerings that were 
lost and for which replacements were offered in their stead, that 
even should they later be found, one does not supplement’ the 
offerings of the altar with those animals themselves. Rather, 
supplementary offerings are purchased with their value, i.e., the 
sin-offerings should be left to graze until they develop a blemish, at 
which point they can be sold and the proceeds used to purchase 
supplementary offerings. 


By Torah law, both communal burnt-offerings and sin-offerings that 

may no longer be offered for their intended purposes may be offered 

as supplementary burnt-offerings. Nevertheless, Rabbi Shimon 

draws a distinction between the two cases: Here, where from the 

outset the animal was intended to be used as a burnt- offering, i.e., 
for the daily-offering, and now the intention is to use it as a burnt- 
offering, i.e., for the supplementary offerings, the animal itself may 
be used. But there, where from the outset the animal was intended 

to be used as a sin-offering, and now the intention is to use it as 

a burnt-offering, there is a rabbinic decree rendering prohibited 

the use of the animal itself even after its atonement" has already 
been effected by a replacement sin-offering, due to the concern 

that people will confuse it with a sin-offering before its atonement 

has been effected by a replacement sin-offering. Such a sin-offering 

may be brought only for its originally intended purpose. 


Abaye said: We learn this in a baraita as well: With regard to the 
bull and the goat of Yom Kippur that were lost, and one separated 
and sacrificed others in their stead, and likewise, goats that were 
designated to atone for an act of unwitting public idol worship 
that were lost, and one separated and sacrificed others in their 
stead, in such cases, all of the original animals, if they are sub- 
sequently found, should be left to die. This is in accordance with 
the halakha that a sin-offering whose owner has already achieved 
atonement is left to die. This is the statement of Rabbi Yehuda. 
Rabbi Elazar and Rabbi Shimon say: They should graze until 
they become unfit, and then they are sold and their proceeds are 
allocated for communal gift offerings. They do not need to be 
left to die because the halakha is that a communal sin-offering 
is not left to die. 


Abaye explains how this baraita supports Rav Shmuel bar Yitzhak’s 

claim: But why do Rabbi Elazar and Rabbi Shimon say that the 
animal should be left to develop a blemish? Let these animals 
themselves be sacrificed as a supplementary burnt-offering. 
Rather, must one not conclude from the fact they did not offer this 
suggestion that there is a rabbinic decree rendering prohibited 
the use of the animal itself, even after its atonement has already 
been effected, due to the concern that people will confuse it with 
a sin-offering before its atonement has been effected? 


The original offerings are not left to die because the 


NOTES 


One supplements the altar with them - 173 pyr 
mawai mx: As the Gemara will explain (see 12b), when- 
ever there are no offerings being brought on the altar, 
voluntary public burnt-offerings are brought in order 
to ensure that the altar should not stand idle, which 
would exhibit a lack of respect for the Temple service. 


With regard to goats of sin-offerings...one does not 
supplement — px?7/ Px... MSN yyw: Rashi explains 
that this refers to goats designated for communal sin- 
offerings that were lost and consequently were not 
sacrificed at their designated time. They were found 
only during the following fiscal year, i.e., after the begin- 
ning of Nisan. Since they were purchased with funds 
from the collection for the previous year, they can no 
longer be used. 

The Ri Migash explains the reference is to a case 
where the goats were found during the same year, yet 
while they were lost, substitute goats were offered in 
heir stead, thereby rendering the original goats unnec- 
essary. According to him, Rabbi Shimon’s statement in 
he mishna, that if Festival goats were not offered at 
heir designated time they may be offered on the New 

oon, refers only to a case where substitutes had not 
been offered in their stead. The Gemara here is referring 
o a case where substitutes had been offered and there- 
ore the original goats were no longer fit to be offered. 


HALAKHA 
Decree after atonement, etc. — 7193 ans) mp: Ifthe 
bull or goat of Yom Kippur, or a goat brought for an act 
of unwitting public idol worship, was lost and a substi- 
ute was offered in its stead, then if the original goat is 
subsequently found, it should be left to graze until it 
develops a blemish. Then it is sold and the proceeds 
rom its sale are allocated for communal gift offerings. 


halakha is that a communal sin-offering is not left to die. 
tis also prohibited by rabbinic decree to sacrifice these 
offering themselves due to a concern that people will 
confuse them with offerings whose atonement has still 
not yet been achieved (Rambam Sefer Avoda, Hilkhot 
Pesulei HaMukdashin 4:2). 
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NOTES 

A guilt-offering whose owner died, etc. — nnw DW 
3) voya: Both early and later commentaries discuss 
at length the question of what should be done with a 
guilt-offering that can no longer be sacrificed to atone 
or its owner but itself remains unblemished and fit to be 
sacrificed. From the continuation of the Gemara here it 
would appear that, by Torah law, it could be sacrificed as 
hough it were a burnt-offering. The Sages decreed that 
instead it should be left to graze, eventually sold, and 
he proceeds used to purchase communal gift offerings. 
From other sources it would appear that this requirement 
o leave it to graze is required by Torah law. Some sug- 
gest that different stages of the discussion in the Gemara 
are based upon a difference of opinion concerning this 
matter (see Tosafot, citing Rabbeinu Tam, and Ramban). 


Rabbi Eliezer says it should be left to die - whe 77 
mv Wain: Rashi suggests that with this ruling Rabbi 
Eliezer conforms to his standard line of reasoning. In 
general, Rabbi Eliezer rules that the stringencies that 
apply to a sin-offering also apply to a guilt-offering. For 
example, with regard to most offerings, if they are slaugh- 
tered without the appropriate intention, they remain fit 
to have their sacrificial rite completed. One exception 
to this halakha is a sin-offering, which is disqualified by 
being slaughtered with inappropriate intention. Rabb 
Eliezer rules that this is also the halakha with regard to 
a guilt-offering. Similarly, Rabbi Eliezer rules that if the 
blood of a guilt-offering is brought inside the Sanctuary 
it is disqualified, just as is the case with the halakha of 
a sin-offering. Accordingly, Rabbi Eliezer rules that the 
halakha that a sin-offering whose owner has already 
achieved atonement should be left to die should also be 
applied to a guilt-offering. 


He should bring a burnt-offering with the proceeds of 
its sale - aby w272 x2: The first tanna rules that the 
proceeds should be used to purchase communal gift 
offerings. Communal gift offerings are always brought 
as burnt-offerings. It would appear then that the opinion 
of the first tanna and the opinion of Rabbi Yehoshua are 
the same. In truth, there is a sharp distinction between 
them. Rabbi Yehoshua rules that the proceeds should be 
used to purchase a personal burnt-offering to be sac- 
rificed for the owner himself, not a communal offering, 
as the first tanna holds. There are essential differences 
between a communal and personal burnt-offering, as the 
continuation of the mishna cited from tractate Temura 
delineates. For example, a communal burnt-offering 
does not require the placing of hands upon it before it is 
sacrificed, whereas a personal burnt-offering does. There 
is a further distinction that relates to the libations that 
accompany its sacrifice. 


This is also taught in a baraita — 37 "233 xm: Rashi 
explains that this baraita is referring to surplus offerings 
that were not brought during the year in which they were 
purchased. Therefore, it supports the statement of Rabbi 
Yohanan that Rabbi Shimon holds that such animals are 
sacrificed as supplementary offerings. 

Tosafot disagree, and explain that the baraita provides 
support for the claim the Gemara has just made, that 
communal sin-offerings and guilt-offerings may not be 
offered once their atonement has already been effected 
by substitutes that were offered in their stead. The reason 
to understand the baraita like this is that it does not state: 
What is done with the surplus offerings, which would 
indicate that the offerings themselves are used. Rather, it 
states: What would they bring from the surplus offerings, 
which indicates that the offerings themselves are sold 
after having developed a blemish, and then the proceeds 
from their sale are used to purchase supplementary offer- 
ings. Furthermore, the generic use of the term surplus 
offerings in tractates Zevahim and Temura usually refers 
specifically to a sin-offering or guilt-offering. 

A third opinion claims that the baraita is referring to 
surplus libations and similar items that are also brought 
as supplementary offerings. 
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Rava said: We learn this halakha in a mishna (Yoma 62a) as well: 
If after the lottery for the two Yom Kippur goats one of them dies, 
another pair is brought and a second lottery is performed. One 
becomes the counterpart of the remaining goat from the first pair, 
and the second, now-superfluous goat is left to graze until it 
becomes unfit; and then it is sold and the proceeds are allocated 
for communal gift offerings. 


Rava explains how this mishna supports Rav Shmuel bar Yitzhak’s 
claim: But why should the superfluous goat be left to develop a 
blemish? Let the animal itself be sacrificed as a supplementary 
burnt-offering. Rather, must one not conclude from the fact that 
the mishna does not offer this suggestion that there is a rabbinic 
decree rendering prohibited the use of the animal itself even after 
its atonement has already been effected, due to the concern that 
people will confuse it with a sin-offering before its atonement has 
been effected? 


Ravina said: We learn this halakha in a mishna (Temura 20b) as 
well: A guilt-offering® whose owner died," or that was lost and 
before it was subsequently found its owner achieved atonement 
through a replacement guilt-offering, should graze until it becomes 
unfit, and then it is sold and the proceeds are allocated for com- 
munal gift offerings. Rabbi Eliezer says: It should be left to die." 
Rabbi Yehoshua says: The owner of the guilt-offering should bring 
a burnt-offering with the proceeds of its sale." 


Ravina explains how this mishna supports Rav Shmuel bar Yitzhak’s 

claim: But why should it be left to develop a blemish? Let this animal 

itself be sacrificed as a supplementary burnt-offering. Rather, must 
one not conclude from the fact that the mishna does not offer this 

suggestion that there is a rabbinic decree rendering prohibited the 

use of the animal itself, even after its atonement has already been 

effected, due to the concern that people will confuse it with a sin- 
offering before its atonement has been effected? The Gemara affirms: 
Conclude from it that there is such a rabbinic decree. 


Rabbi Yohanan explained that Rabbi Shimon holds that lambs that 
were consecrated for the daily offerings that remain unused at the 
end of the fiscal year are offered as supplementary offerings. The 
Gemara notes: This is also taught in a baraita:’ What type of offer- 
ings would they bring from the surplus lambs that were consecrated 
for the daily offerings? 


HALAKHA 


And the second goat is left to graze until it becomes unfit - 
AKAD Ty TY yw: If, after the lottery for the two Yom Kippur 
goats, one of them dies, another pair is brought and a second 
lottery is conducted over them, and the High Priest makes a 
stipulation: If the one to be sacrificed to God died, that goat upon 
which the lot for God was just drawn shall stand in its stead; and 
if the one to be sent to Azazel died, that goat upon which the 
lot for Azazel was just drawn shall stand in its stead. Then the 
superfluous goat from the second lottery is left to graze until 
it becomes unfit, and then it is sold and the proceeds from its 
sale are allocated for communal gift offerings. It is not left to die, 
because the halakha is that a communal sin-offering is not left to 
die (Rambam Sefer Avoda, Hilkhot Avodat Yom HaKippurim 5:15). 


Guilt-offering - DWY: A guilt-offering is one of the offerings 
of the most sacred order and may be eaten only by priests on 
the day it is offered and the following night. The procedure for 
sacrificing the guilt-offering is basically the same as that of the 
sin-offering, besides the sprinkling of the blood, which is slightly 
different. Like the sin-offering, the guilt-offering is a propitiatory 
offering, brought to achieve atonement for human failing. 
There are six occasions when an individual is required to 
bring a guilt-offering. In five of those cases, one is aware that 
he has committed a sin or owes an offering. These sacrifices 
are called definite guilt-offerings, because the bearer of the 


BACKGROUND 


A guilt-offering whose owner died, etc. - 151 vwa IW DWY: 
A guilt-offering brought for a definite violation of certain trans- 
gressions whose owner died or that was lost and its owner 
achieved atonement through a replacement guilt-offering 
should graze until it becomes unfit, and then it is sold and 
the proceeds are allocated for communal gift offerings. This 
is in accordance with the opinion of the first tanna. As with 
every guilt-offering that is left to graze, if it was itself offered 
as a burnt-offering, it is valid after the fact. Why then is it not 
offered ab initio? It is a rabbinical decree out of concern that 
people might confuse it for a guilt-offering whose atonement 
has not yet been achieved (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 4:14-15). 


offering is certain he must atone for his behavior or undergo 
purification. This individual brings a ram as a guilt-offering. One 
who is recovering from leprosy brings a guilt-offering as part of 
his purification process rather than as a result of sin. The sixth 
case of bringing a guilt-offering is associated with a sin-offering 
and occurs where one is uncertain whether or not his behavior 
constituted a sin. For example, if he consumed one of two pieces 
of fat, one permitted and one forbidden, but he is uncertain 
as to the identity of the one he ate, he is required to bring a 
provisional guilt-offering, which atones for him until it can be 
clarified whether or not he actually sinned. 
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They would bring from them dessert, like white figs, for the altar. 
The Gemara asks: Are white figs ever offered on the altar? But isn’t 
it written: “For any leavening or fruit honey you shall not cause 
to go up in smoke asa fire-offering to the Lord” (Leviticus 2:11)? The 
term “fruit honey” includes all tree fruits. The Gemara answers: Rav 
Hanina teaches: The supplementary offerings are to the altar like 
white figs for a person." 


The Gemara discusses what may be used for the supplementary 
offerings: Rav Nahman bar Rav Hisda taught: One does not 
supplement the offerings of the altar with a bird burnt-offering." 
Rava said: This ruling is an absurdity [burkha].' Rav Nahman bar 
Yitzhak said to Rava: What is the absurdity? The ruling has a basis. 
I said this ruling to Rav Nahman, and said it to him in the name of 
Rav Shimi of Neharde’a, as Rav Shimi of Neharde’a says: The 
surplus lambs that were consecrated for the daily offerings are 
allocated for communal gift offerings,” and there is not a bird 
burnt-offering that is offered by the community." 


The Gemara notes: And also Shmuel holds in accordance with this 
statement of Rabbi Yohanan," who taught that Rabbi Shimon holds 
that lambs consecrated for the daily offering that were not used are 
brought as supplementary offerings, even though they were not 
originally consecrated for that purpose, as Rav Yehuda says that 
Shmuel says: With regard to communal offerings, their consecra- 
tion serves only to define which general category of offering they 
are included in, e.g., whether they are a sin-offering or burnt-offering, 
but it is the purpose for which they are ultimately slaughtered with 
a knife that defines" what their precise nature is. 


The Gemara notes: This is also taught in a baraita with regard to 
sin-offerings: And Rabbi Shimon concedes with regard to a goat 
consecrated to be used as part of the additional offerings on the 
pilgrimage Festivals that if it was not sacrificed on a pilgrimage 
Festival it can be sacrificed on a New Moon, and if was not sacri- 
ficed on a New Moon it can be sacrificed on Yom Kippur, and if 
it was not sacrificed on Yom Kippur it can be sacrificed on a pil- 
grimage Festival, and if was not sacrificed on this pilgrimage 
Festival, it can be sacrificed on another pilgrimage Festival. This 
is because from the outset, by virtue of its consecration, it came 
only to atone by having its blood presented upon the external 
altar," but its precise nature is defined only by the purpose for which 
it is ultimately slaughtered. 


Another baraita teaches the same ruling: It is taught: The sin-offer- 
ing was consecrated only to atone by having its blood presented 
upon the external altar. 


A knife defines, etc. — 121 }3¥711 p29: Rashi explains this in line 
with his understanding that the statement of Rabbi Yohanan 
referred to here is the one about using lambs remaining at 
the end of the year for supplementary offerings. Accordingly, 
the meaning is that when an animal is initially consecrated, it 
is consecrated with only a general designation of the type of 
offering it will be, with its precise purpose fully defined only 
at the moment of slaughter. The Gemara then says that this 
is also the explanation of the opinion of Rabbi Shimon in the 
mishna, that the goats initially consecrated with the intention 
that they should be used on the Festivals can also be brought 
on the New Moon because their precise nature is fully defined 


only at the time of slaughter. 


Most commentaries do not accept this understanding of 
the phrase: A knife defines. They explain that with the initial 
consecration the offering is designated for a specific purpose. 
Nevertheless, the act of slaughtering the offering enables it to 
be used for the purpose for which it is ultimately designated, 


NOTES 


HALAKHA 


Supplementary offerings of the altar - navan yt: Funds 
from the yearly collection for the offerings and for the liba- 
tions that remain unused at the end of the year are used to 
purchase male animals that are sacrificed as burnt-offerings 
whenever there are no other offerings being brought on 
the altar. It is permitted to use these funds for this purpose 
because the court tacitly stipulates with regard to those 
funds that if they remain unused at the end of the year they 
should be spent in this way (Rambam Sefer Zemanim, Hilkhot 
Shekalim 4:9; see Sefer Avoda, Hilkhot Kelei HaMikdash 7:13). 


One does not supplement with a bird burnt-offering - px 
‘ya nbiya pma: The supplementary offerings are brought 
only from land animals but not from birds, because birds 
may not be used as communal offerings (Rambam Sefer 
Zemanim, Hilkhot Shekalim 4:9; see Sefer Avoda, Hilkhot Kelei 
HaMikdash 7:13). 


LANGUAGE 


Absurdity [burkha] — «313: The Arukh explains that the 
word derives from the word bur, meaning ignoramus. It is 
used in the sense of something foolish or not real. 


NOTES 

The surplus are allocated for communal gift offerings — 
one nay nay: In the mishna in tractate Temura 20b, cited 
on 12a, the tanna‘im disagree with regard to an unneeded 
guilt-offering whether the offerings purchased with the 
proceeds of its sale should be used to purchase a communal 
burnt-offering or to purchase a personal burnt-offering for 
the owner to bring. Rav Shimi here assumes the halakha is 
in accordance with the former opinion (Rashi). 


There is not a bird burnt-offering offered by the com- 
munity — Naya yy mhiy px: The fact that there are no oblig- 
atory communal bird offerings is a clearly accepted principle. 
Rashi here cites Torat Kohanim, where it is derived that birds 
are not to be used even for communal gift offerings. 


Shmuel holds in accordance with this statement of 
Rabbi Yohanan — ppi’ 13 xa ap: The commentaries 
disagree concerning which statement of Rabbi Yohanan 
the Gemara is referring to. Rashi explains that it refers to his 
statement that Rabbi Shimon holds that lambs that were 
consecrated for the daily offering but were not used are 
brought as supplementary offerings. Other commentaries 
(Rabbeinu Hananel; Tosafot) explain that it refers to Rabbi 
Yohanan’s statement that according to the Sages the court 
tacitly stipulates concerning such lambs that they can be 
redeemed even if they are unblemished. These two under- 
standing also lead to two different interpretations of the 
ensuing Gemara. 


even though that may be different from the purpose for which 
it was initially consecrated. This is possible due to the fact that 
the court tacitly stipulates concerning communal offerings 
that their consecration should be based on the purpose they 
are ultimately used for. This explanation is consistent with the 
understanding that the statement of Rabbi Yohanan that the 
Gemara refers to concerns whether it is permitted to redeem 
unused lambs even though they are still unblemished, which is 
also based on the principle that the court tacitly stipulates con- 
cerning them (Rav Hai Gaon; Rabbeinu Hananel; Arukh; Tosafot). 

A difficulty arises with this explanation, as according to it, 
the Gemara is specifically in accordance with the opinion of 
the Rabbis who disagree with Rabbi Shimon. How then can the 
Gemara proceed to draw support from a baraita that records 
Rabbi Shimon’s opinion when Rabbi Shimon holds that the 
court does not make such stipulations? Various answers to this 
question are offered. Some suggest that the baraita is brought 
as a support not for Rav Yehuda's statement in the name of 


Shmuel, but rather for Rabbi Yohanan’s statement (Rabbeinu 


H 
It 


ananel). Others cite a different text of the Gemara that states: 
is taught, instead of: That is also taught (see Josafot and Ritva). 


To atone upon the external altar — pna nam by 322: 
In other words, the fact that all these offerings have a similar 


form of atonemen 


p 
p 
p 


a 
0) 
a 
it 


same transgression 
Tosafot explain tha 
complement each 


is sufficient to allow one to be brought in 
In the mishna, Rabbi Shimon appears to 
explanation why one can be brought in 
as he states: Their atonement is all for the 
of defiling the Temple or its sacrificial foods. 
both reasons are necessary and that they 
other. Because both reasons are necessary, 
though the goat of Yom Kippur also atones for the defiling 
the Temple or its sacrificial foods, since it does not effect 
onement by having its blood presented on the external altar, 
cannot be interchanged with the other goats, whose rites 


ace of the other. 
resent a differen 
ace of the other, 


are performed on the external altar. 
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NOTES 


Rav Yehuda said this is what the mishna is 
saying — ANP 37 717 31 Wax: Rav Yehuda 
understands that the mishna is not just a list of 
various cases, but rather it is structured as an 
initial general statement and then proceeds to 
detail the specifics. This is also how it is explained 
in the Jerusalem Talmud. 


Whether they were performed unwittingly — 
niwa jxwyw pa: The conclusion of both the 
Gemara here and the Jerusalem Talmud is that 
he mishna is not actually referring to transgres- 
sions that were performed unwittingly. Such 
ransgressions are atoned for only by bringing 
an offering, and therefore it is incorrect to say 
hat the scapegoat effects atonement for them. 
Rather, it refers to cases where there was uncer- 
ainty concerning the identity of a certain item, 
which led to uncertainty whether a specific act 
was forbidden and the person unwittingly per- 
ormed that act. In such a case, one is liable to 
bring a provisional guilt-offering. If Yom Kippur 
occurs before he does so, one achieves atone- 
ment through the scapegoat, and therefore 
after Yom Kippur one is exempt from bringing 
a provisional guilt-offering. 
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§ The mishna teaches: And for cases in which the defiling of the 
Temple or its sacrificial foods was carried out intentionally, the 
goat whose blood presentation is performed inside the Sanctuary 
on Yom Kippur, and Yom Kippur itself, atone. The Gemara asks: 
From where are these matters derived? 


The Gemara answers: They are derived from a verse, as the Sages 

taught in a baraita: The verse states with regard to the High Priest 
sacrificing the internal goat of Yom Kippur: “And he shall effect 

atonement upon the Sanctuary from the impurities of the chil- 
dren of Israel and from their acts of rebellion, for all their sins” 
(Leviticus 16:16). The verse is referring to two categories of sin. The 

first category is acts of rebellion [pesha’im]; these are the rebel- 
lious sins, and so the verse states that King Jehoram of Israel said 

to King Jehoshaphat of Judah: “The king of Moab rebelled [pasha] 

against me” (11 Kings 3:7). And the verse states with regard to a 

rebellion against Judah: “Then Libnah rebelled [tifsha] at that 
time” (11 Kings 8:22). The second category is sins [hataot]; these 

are unwitting sins, and so the verse states: “If an individual person 

shall transgress [teheta] unwittingly” (Leviticus 4:2). 


§ The mishna teaches: For all other transgressions that are stated 
in the Torah, whether they are the minor ones or the major ones, 
whether they were intentional or unwitting, whether one became 
aware of them before Yom Kippur or did not become aware of them 
until after Yom Kippur, whether they involve a positive mitzva or a 
prohibition, whether the transgressors are subject to excision from 
the World-to-Come [karet], or to one of the court-imposed death 
penalties, the scapegoat sent to Azazel on Yom Kippur atones. 


The Gemara notes that the mishna appears repetitious: Minor ones 
are the same as a standard positive mitzva and prohibition, major 
ones are the same as transgressions that are subject to karet and to 
court-imposed death penalties, transgressions that one became 
aware of are the same as intentional transgressions, and transgres- 
sions that one did not become aware of are the same as unwitting 
transgressions. 


Rav Yehuda said that this is what the mishna is saying: For 
all other transgressions that are stated in the Torah, whether 
they are the minor ones or the major ones, whether they were 
performed unwittingly‘ or whether they were performed inten- 
tionally, they each have their own halakhot. For those that were 
performed unwittingly, in cases where there was an uncertainty 
whether the act was forbidden at all, atonement is effected whether 
the uncertainty with regard to the transgressions became known 
to him before Yom Kippur or whether the uncertainty with regard 
to them did not become known to him until after Yom Kippur. 
And these are the minor ones the mishna is referring to: A standard 
positive mitzva and a prohibition. And these are the major ones 
it is referring to: Transgressions that are subject to karet and to 
court-imposed death penalties. 


The Gemara asks: What are the circumstances of this positive 
mitzva in the mishna? If it is a case where he did not repent, the 
offering cannot atone for him, as the verse states: “The sacrifice of 
the wicked is an abomination” (Proverbs 21:27). If he did repent, 
then why is the mishna referring to Yom Kippur? He will achieve 
atonement on any other day as well, as it is taught in a baraita: 
If one transgressed a positive mitzva and repented," he does 
not move from there until he is forgiven. 


Rabbi Zeira said: 


HALAKHA 


If one transgressed a positive mitzva and repented — by yay he does not move from there until he is forgiven (Rambam Sefer 


Taw Avy Mey myn: If one transgressed a positive mitzva for 


HaMadda, Hilkhot Teshuva 1:4). 


which one is not liable to be punished with karet and repented, 
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The mishna is referring to a case where the person did not repent 
and persists in his rebellion," and it is in accordance with the 
opinion of Rabbi Yehuda HaNasi, that even for such a case Yom 
Kippur and the scapegoat will atone. As it is taught in a baraita: 
Rabbi Yehuda HaNasi says: For all transgressions that are stated 
in the Torah, whether one repented, or whether one did not 
repent, Yom Kippur atones," except for one who divests himself 
of the yoke of Heaven, by denying God's existence, and one who 
reveals facets of the Torah" that differ from its true meaning, and 
one who nullifies the covenant of circumcision of the flesh." For 
these, if one repented, Yom Kippur atones, and if not, Yom 
Kippur does not atone. 


The Gemara asks: What is the reasoning of Rabbi Yehuda 
HaNasi? It is as it is taught in a baraita in interpretation of the 
verse: “For he scorned the word of the Lord and nullified His 
commandment; that person will be cut off [hikkaret tikkaret], 
his sin is upon him” (Numbers 15:31): “For he scorned the word 
of the Lord”; this is referring to one who divests himself of 
the yoke of Heaven and one who reveals facets of the Torah 
that differ from its true meaning. “And nullified His command- 
ment”; this is referring to one who nullified the covenant of 
circumcision of the flesh. The use of the double verb form 
hikkaret tikkaret teaches that he will be cut off, i.e., he is liable 
to receive karet, before Yom Kippur, and he will still be cut off 
after Yom Kippur, as Yom Kippur does not atone for him. 


One might have thought that this applies even ifhe repented. To 
counter this, the verse states: “His sin is upon him,” by which 
God indicates: I said that Yom Kippur does not atone for these 
sins only when his sin is still upon him, as he did not repent. 
It is apparent from this baraita that it is only for the three sins 
mentioned that Yom Kippur does not atone without repentance, 
but Yom Kippur atones for other sins even if one did not repent. 


And with regard to the Rabbis who disagree with Rabbi Yehuda 
HaNasi, how do they interpret the verse? If someone commits 
one of the three sins mentioned, then he is cut off [hikkaret] from 
life in this world," and he will be cut off [tikkaret] in the World- 
to-Come. The phrase “His sin is upon him” teaches that if he 
repented and died, his death cleanses" him of his sin. 


The Gemara asks: And can you interpret the mishna to be in 
accordance with the opinion of Rabbi Yehuda HaNasi? But 
from the fact that the latter clause is in accordance with the 
opinion of Rabbi Yehuda,” by inference, the first clause is also 
in accordance with the opinion of Rabbi Yehuda, but not of 
Rabbi Yehuda HaNasi, as the latter clause of the mishna teaches: 
Israelites and priests and the anointed priest, i.e., the High 
Priest, all equally achieve atonement from the scapegoat. And 
who accepts this reasoning? Rabbi Yehuda, as the Gemara will 
demonstrate. By inference, the first clause is also in accordance 
with the opinion of Rabbi Yehuda," not of Rabbi Yehuda HaNasi. 


PERSONALITIES 


Rabbi Yehuda - 711179 927; When the Mishna refers to Rabbi 
Yehuda without a patronymic, it means Rabbi Yehuda, son of 
Rabbi Ilai, one of the greatest of the fourth-generation tanna‘im. 
Rabbi Yehuda was one of the last five disciples of Rabbi Akiva, 
while his father, Rabbi Ilai, was a student of Rabbi Eliezer. Rabbi 
Yehuda learned Rabbi Eliezer's wisdom from his father. In his 
youth he studied with Rabbi Tarfon, in whose name he cites 
halakhot. He also cites the other Sages of Yavne: Rabbi Yehoshua, 


opinion that he laid the foundations for the halakhic exegesis 
of Leviticus known as the Sifra, or Torat Kohanim. Rabbi Yehuda 
was ordained by Rabbi Yehuda, son of Bava, and is frequently 
quoted in aggadic statements alongside Rabbi Nehemya. When 
there are differences of opinion between Rabbi Yehuda and 
Rabbi Meir, or between Rabbi Yehuda and Rabbi Shimon, the 
halakha is in accordance with the opinion of Rabbi Yehuda. His 
disciples included Rabbi Elazar, son of Rabbi Shimon; Rabbi 


Rabban Gamliel, Rabbi Elazar ben Azarya, Rabbi Yishmael, and 
Rabbi Yosei HaGelili. Nevertheless, Rabbi Yehuda’s foremost 
teacher was Rabbi Akiva, and it was in accordance with his 


Yishmael, son of Rabbi Yosei; and Rabbi Yehuda HaNasi. His son, 
Rabbi Yosei, was also a renowned Sage. 


NOTES 


Where he persists in his rebellion — 117723 Tiya: In other 
words, he did not repent at all. Rabbi Yehuda HaNasi holds 
that the problem raised by the verse “The sacrifice of the 
wicked is an abomination” does not apply to the atonement 
effected by the scapegoat (Rashi). 


For all transgressions that are in the Torah, whether one 
repented or whether one did not repent Yom Kippur 
atones - mvy x> pa aawa nwy pa minaw nivay do by 
3520 ONS OP MIWA: ‘The mishna claims that atonement 
is achieved through the scapegoat, whereas Rabbi Yehuda 
HaNasi states in the baraita that it is achieved through the 
day of Yom Kippur itself. The Gemara does not distinguish 
between them. The Ritva derives from this that both factors 
are necessary and therefore Rabbi Yehuda HaNasi’s opinion 
hat Yom Kippur atones even for one who did not repent 
applied only when the Temple stood and the rite of the 
scapegoat was still practiced. Nowadays, he would concede 
hat atonement must be achieved through other means, as 
is detailed at the end of tractate Yoma (86a) in the baraita 
of Rabbi Yishmael cited there (see Josafot). 


One who reveals facets of the Torah - nyina 05 moan: 
The phrase literally means: One who reveals faces in the 
Torah. The Ri Migash explains that revealing faces means 
offering interpretations. Accordingly, the phrase refers to 
one who offers false, heretical interpretations of the Torah. 
Rashi interprets revealing faces as meaning being brazen- 
faced. Normally, when a person is shy or embarrassed by his 
actions he will cover his face. Revealing one's face therefore 
indicates the opposite. Accordingly, he explains that it refers 
to one who speaks insolently about the Torah and disparages 
that which is written in it. 


Covenant of the flesh - Waa ma: This refers either to one 
who refuses to circumcise himself or his son, or to one who 
was already circumcised but attempts to reverse it by draw- 
ing out the surrounding skin to form a new, false foreskin. 
Rashi explains that this is derived from the phrase “and 
nullified His commandment” mentioned subsequently in 
the Gemara, because the term “His commandment” is sug- 
gestive of a mitzva that is associated with a specific individual. 
The Ritva expands on this idea and explains that circumcision 
is uniquely identified as our forefather Abraham's mitzva. The 
Ritva himself offers a different explanation of the Gemara. 
He claims that the derivation is based on the fact that the 
term “nullified” is also written explicitly in connection with 
circumcision: “He has nullified My covenant” (Genesis 17:14). 


Death cleanses — nj yar AN: The Rabbis reject Rabbi 
Yehuda HaNasi’s opinion and hold that with regard to Yom 
Kippur there is no distinction between the three transgres- 
sions alluded to in the verse and all other transgressions; in 
all cases Yom Kippur atones only if one repents. Nevertheless, 
they also agree that the continuation of the verse teaches 
some distinction between these three transgressions and all 
others. According to them, whereas for other transgressions 
death atones even if one did not repent, for these three 
transgressions, repentance is always a precondition to atone- 
ment (see Maharsha’s explanation of Rashi). 


By inference the first clause is also Rabbi Yehuda boon 
TPT NWT: If the first and latter clauses express differ- 
ent opinions, the mishna should have made this clear by 
beginning the latter clause by stating: Rabbi Yehuda says. 


HALAKHA =—WYW¥______- 
He is cut off in this world — m obiya mai: If one is liable 
to be punished with karet, his soul is cut off from the World- 
to-Come. Through tradition it is derived that he will be cut 
off from this world and cut off from the World-to-Come 
(Rambam Sefer HaMadda, Hilkhot Teshuva 11-3). 
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HALAKHA 


Just as a sin-offering and a guilt-offering atone only for those 
who repent so too Yom Kippur — P922 px OWN) NKUN mA 
DNDI OF AX DAW by NbN: Yom Kippur, sin- offerings, and 
guilt-offerings atone only for those who believe in their ability to 
atone and who repent for their transgressions. One who scorns 
them will not achieve atonement through them. Accordingly, if 
one brought a sin- or guilt-offering in accordance with all the 
halakhot that pertain to them but did not believe that he would 
achieve atonement through them, then, when he later repents 
and accepts that atonement is achieved through them, he must 
bring another offering. Similarly, although Yom Kippur can atone 
for one who is liable to bring a provisional guilt-offering, if one 
did not believe in the atonement of the day, then after Yom 
Kippur he is still required to bring that provisional guilt-offering 
(Rambam Sefer Korbanot, Hilkhot Shegagot 3:10). 


BACKGROUND 
Sifra — X99: The Sifra is a halakhic midrash on the book of 
Leviticus. Also called Torat Kohanim, it is a running tannaitic 
interpretation whose authorship, or more specifically, whose 
editorship, is uncertain. It has traditionally been ascribed to 
Rav; consequently, the third name for the book is the Sifra of the 
school of Rav. Rav also taught this halakhic midrash extensively, 
and its study became standard among the Sages to the extent 


mud. The material in the Sifra seems to reflect the opinions of 
he school of Rabbi Yishmael. Anonymous opinions appearing 
in this work are attributed to Rabbi Yehuda bar llai. 


NOTES 
Did not declare it a holy convocation — wp Xp iK? x: 
Rashi interprets this narrowly as a reference to one ‘who did not 
mention in his Festival prayers that the day is a holy convocation. 
Tosafot question this, stating that since the formulation of the 
prayers is rabbinic in origin, the Torah could not be referring to 
it. Therefore they prefer Rabbeinu Hananel’s explanation that 
the reference is to a person who does not reverently express the 


sanctity of the day with his actions, even if he does not techni- 


cally violate the day’s sanctity by performing prohibited labor. 
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Rav Yosef said: It is possible that the entire mishna is in accor- 
dance with the opinion of Rabbi Yehuda HaNasi, and the latter 
clause does not pose a difficulty, because with regard to whether 
priests achieve atonement through the scapegoat, he holds in 
accordance with the opinion of Rabbi Yehuda. 


Abaye said to him: Does the Master mean specifically what he 
is saying, i.e., that Rabbi Yehuda HaNasi holds in accordance 
with the opinion of Rabbi Yehuda with regard to whether 
the scapegoat atones for both Israelites and priest, but Rabbi 
Yehuda does not hold in accordance with the opinion of Rabbi 
Yehuda HaNasi with regard to atonement for one who did 
not repent? Or perhaps from the fact that Rabbi Yehuda 
HaNasi holds in accordance with the opinion of Rabbi 
Yehuda, it follows that Rabbi Yehuda also holds in accordance 
with the opinion of Rabbi Yehuda HaNasi, but the reason 
that Rav Yosef did not make this clear is that he teaches the 
matter in the manner in which it typically occurs, which 
is to say that a disciple, in this case, Rabbi Yehuda HaNasi, 
holds in accordance with the opinion of his teacher, i.e., Rabbi 
Yehuda. 


Rav Yosef said to him: Yes, I mean specifically what I was say- 
ing: Rabbi Yehuda HaNasi holds in accordance with the opin- 
ion of Rabbi Yehuda, but Rabbi Yehuda does not hold in 
accordance with the opinion of Rabbi Yehuda HaNasi. 


As it is taught in a baraita recorded in the Sifra: One might have 

thought that Yom Kippur would atone for those who repent 

and for those who do not repent, and this assertion is sup- 
ported by the following logical inference: Although it would 

appear that since a sin-offering and a guilt-offering atone and 

Yom Kippur atones, it should follow that just as a sin-offering 

and a guilt-offering atone only for those who repent, so too, 
Yom Kippur" atones only for those who repent, this compa- 
rison is flawed. One can claim: What is notable about a sin- 
offering and a guilt-offering? They are notable in that they do 

not atone for intentional sins like they do for unwitting sins. 
Can you say the same about Yom Kippur, which does atone 

for intentional sins as it does for unwitting sins? 


The baraita continues: Since it is the case that the atonement of 
Yom Kippur is more far-reaching in that it atones for inten- 
tional sins as it does for unwitting sins, it follows that it should 
atone both for those who repent and for those who do not 
repent. To counter this, the verse states: “Yet on the tenth day 
of this seventh month it is Yom Kippur” (Leviticus 23:27). The 
word “yet” serves to divide and limit the atonement of Yom 
Kippur in that it atones only for those who repent. 


Rav Yosef attributes the baraita to Rabbi Yehuda: Whose opin- 
ion is expressed by the unattributed baraitot in the Sifra?® 
Rabbi Yehuda. And he says: For those who repent, yes, Yom 
Kippur atones, but for those who do not repent, Yom Kippur 
does not atone. 


The Gemara asks: But raise a contradiction, setting one unat- 
tributed baraita in the Sifra, i.e., the one just cited, against 
another unattributed baraita in the Sifra, as in another baraita 
there it is taught: One might have thought that Yom Kippur 
would atone only if one fasted on it and declared it a holy 
convocation and did not perform labor on it. From where is 
it derived that even if one did not fast on it and did not declare 
it a holy convocation’ and performed labor on it, that it still 
atones? The verse states: “Yet on the tenth day of this seventh 
month it is Yom Kippur” (Leviticus 23:27). The additional 
emphasis on “it is” serves to teach that the day atones in any 
case. This baraita contradicts the one cited above that states 
clearly that Yom Kippur atones only for those who repent. 
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Abaye said: This is not difficult: This second baraita is in accor- 
dance with the opinion of Rabbi Yehuda HaNasi," and that first 
baraita is in accordance with the opinion of Rabbi Yehuda. 


Rava said: Both this baraita and that baraita are in accordance 
with the opinion of Rabbi Yehuda HaNasi, who holds that Yom 
Kippur atones for those who do not repent, but even Rabbi Yehuda 
HaNasi concedes that with regard to avoiding the punishment of 
karet incurred for violating the day of Yom Kippur, Yom Kippur 
atones and one is not liable to be punished with karet only if one 
repented for the sin of violating the day of Yom Kippur. Perforce 
he must concede this point, as if you do not say so, then according 
to Rabbi Yehuda HaNasi, there would be no instance in which 
one would be liable to be punished with karet for violating Yom 
Kippur. 


The Gemara questions this proof: Why not? You could find it in 
a case where he performed labor on the night of Yom Kippur 
and died that night, as in such a case, the daytime of Yom Kippur, 
which is the part of Yom Kippur that effects atonement, never came 
to atone for him. 


Rather, say that Rava’s proof is as follows: 


It must be that Rabbi Yehuda HaNasi concedes that Yom Kippur 
does not atone for one who violates the day itself and does not 
repent, as if you do not say so, according to Rabbi Yehuda HaNasi, 
there would be no instance in which a person would be liable to 
receive karet for violating Yom Kippur in the daytime." 


The Gemara questions this proof: Why not? You could find it in a 
case where he ate a piece of meat, and while he was eating it 
choked him and he died," or in a case where he ate immediately 
before sunset" at the end of the day. Even if one holds that Yom 
Kippur does atone for violations of the day itself, in these cases it 
could not, as there was no time after the violation for the day to 
atone for him, in the first case because he was already dead, and in 
the second case because it was no longer Yom Kippur. 


NOTES 


Even so, a difficulty still arises with Rashi’s explanation. At 


Karet for the daytime — 731° N12: Rashi explains that the fact 
that there is an independent karet punishment for violation of 
Yom Kippur in the daytime is indicated by the verse: “For any soul 
who will not be afflicted on this very day will be cut off from its 
people” (Leviticus 23:29). 


Where he ate a piece of meat and it choked him and he 
died — nny mpm xygx Dare: Rashi explains that since he 
died while violating the day, there was no opportunity for him 
to achieve atonement. The Ri Migash rejects this explanation. He 
says that since the atonement of the day occurs only at the end 
of the day, anytime one violates the day and does not repent 
before the end of the day, he is liable to be punished with karet. 
Accordingly, he states that the Gemara does not mean that he 
actually died while eating; rather, it means simply that he died 
during the day of Yom Kippur without having first repented for 
his transgression. 

In truth, what the Ri Migash takes for granted is actually the 
subject of an amoraic dispute in the Jerusalem Talmud: Does 
Yom Kippur provide its atonement only at its conclusion, or does 
each and every moment of the day itself provide atonement? 
The practical difference is relevant in a case where one dies on 
Yom Kippur itself. Apparently, Rashi holds in accordance with 
the opinion that atonement is achieved from each and every 
moment of the day, and therefore does not offer an explanation 
similar to that of the Ri Migash. 


wa 


his stage in its proof, the Gemara considers the possibility that 
Rabbi Yehuda HaNasi holds that Yom Kippur provides atonement 
or one who violates it even if he does not repent. Accordingly, 
even if one died while eating, the day should still atone for 
whatever part of the transgression he had committed up to 
hat point. What then is the Gemara’s challenge from the case 
of one who chokes while eating? One resolution of this difficulty 
is to assume that even if Rabbi Yehuda HaNasi holds that Yom 
ippur provides atonement for its violation, it will do so only 
after the commission of the transgression has been completed. 
Accordingly, if the person completed his act of eating he would 
achieve atonement, but because he died while eating, he never 
had the opportunity to achieve it (Ritva). 


Immediately before sunset - manī mph a: Since he 
ate so close to the end of the day, there was no time remain- 
ing for atonement. Josafot and others note that normally the 
scapegoat would have been sent away a long time before sunset. 
Nevertheless, the Gemara assumes that one can achieve atone- 
ment even for sins that are committed after it was sent away. 
Tosafot claim that this is part of the uniqueness of the atonement 
achieved through the scapegoat. Others claim that this proves 
that Yom Kippur itself provides atonement even without the 
assistance of the scapegoat. 


NOTES 

This is in accordance with Rabbi Yehuda HaNasi — 31 87: 
Even though unattributed baraitot in the Sifra are generally 
assumed to express the opinion of Rabbi Yehuda, there 
are exceptions. This is similar to the fact that although an 
unattributed mishna is generally assumed to express Rabbi 
Meir’s opinion, the Gemara will often demonstrate that a 
particular unattributed mishna conforms to the opinion of 
another tanna (Ritva). 
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HALAKHA 
Israelites and priests - D315 any byw ‘INK: The scape- 
goat atones for the sins of all Jews. Therefore, the priest 


confesses upon it the sins of the entire people (Rambam 
Sefer HaMadda, Hilkhot Teshuva 1:2). 


That the bull atones for the priests - by 3522 WW 
Dia: The bull of the High Priest on Yom Kippur atones 
for the intentional defiling of the Temple or its sacrificial 
foods by priests. The Kesef Mishne notes that the internal 
goat atones for unwitting violations perpetrated by priests 
(Rambam Sefer Korbanot, Hilkhot Shegagot 11:9). 
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§ The mishna (2b) states: Israelites and priests" and the 
anointed priest, i.e., the High Priest, equally achieve atone- 
ment. What is the difference between Israelites, priests, and the 
anointed priest? The difference is only that the priests achieve 
atonement for their defiling of the Temple or its sacrificial foods 
through the bull that the High Priest offers on Yom Kippur, 
whereas the Israelites achieve atonement for their transgressions 
through the goats that are sacrificed on Yom Kippur. 


The Gemara asks: This mishna itself is difficult, as it teaches: 
Both Israelites and priests and the anointed priest equally 
achieve atonement. But then it teaches: What is the difference 
between Israelites, priests, and the anointed priest? Rav 
Yehuda said that this is what the mishna is saying: Both Israel- 
ites and priests and the anointed priest equally achieve 
atonement through the scapegoat for transgressions other 
than the defiling of the Temple or its sacrificial foods, and in 
this regard there is no distinction between them. But what is 
the difference between Israelites, priests, and the anointed 
priest? The difference is only that the bull of the High Priest 
that he offers on Yom Kippur atones for the priests" for their 
defiling of the Temple or its sacrificial foods, whereas the 
Israelites achieve atonement for their transgressions through 
the goats that are sacrificed on Yom Kippur. 


And whose opinion is expressed by the mishna? It is Rabbi 
Yehuda, as it is taught in a baraita in exposition of the verse: 
“He shall bring atonement upon the sanctum of the sacred, and 
he shall effect atonement upon the Tent of Meeting and the altar, 
and upon the priests and upon all the people of the congregation 
shall he bring atonement” (Leviticus 16:33): “He shall bring 
atonement upon the sanctum of the sacred”; this is referring 
to the innermost sanctum," i.e., the Holy of Holies. “Upon 
the Tent of Meeting”; this is referring to the Sanctuary. “And 
the altar”; this is understood in accordance with its plain 
meaning. “He shall effect atonement”; this is referring to the 
Temple courtyards. “And upon the priests”; this is understood 
in accordance with its plain meaning. “And upon all the 
people”; these are the Israelites. “Shall he bring atonement”; 
this is referring to the Levites. 


All of them are equated with regard to the fact that they are all 
atoned for through one atonement, i.e., that they are atoned 
for by the scapegoat for all transgressions other than the defil- 
ing of the Temple or its sacrificial foods. This is the statement 
of Rabbi Yehuda. 


The baraita continues: Rabbi Shimon says: Just as the blood 

of the goat whose blood presentation is performed inside the 

Sanctuary atones for Israelites for their defiling of the Temple 

or its sacrificial foods, so too, the blood of the bull of the High 

Priest, whose blood presentation is also performed inside the 

Sanctuary, atones for the priests for their defiling of the Tem- 
ple or its sacrificial foods. And just as the confession made 

over the scapegoat atones for Israelites for other transgres- 
sions, so too, the confession made over the bull atones for the 

priests for other transgressions. It is apparent from the baraita 

that it is only according to the opinion of Rabbi Yehuda that the 

scapegoat atones for both Israelites and priests. 


This is referring to the innermost sanctum, etc. - 339) 237 m 
"yp: Rashi explains that for all the places mentioned, people 
require atonement for having defiled them by entering while 
in a state of ritual impurity. For example, if a priest offering 
the incense in the Sanctuary once did so while he was ritually 
impure, he would require atonement for that. Josafot and other 


NOTES 


early commentaries offer a different explanation. According 
to them, the verse is alluding only to the various places that 
the blood of the Yom Kippur offerings must be presented: In 
the Holy of Holies, parallel to the Ark; in the Sanctuary, toward 
the dividing curtain and upon the golden altar; and upon the 
foundations of the external altar. 
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The Gemara analyzes Rabbi Shimon’s opinion: And according 
to Rabbi Shimon, one can ask: Weren’t both Israelites and 
priests certainly equated in the verse in Leviticus? The Gemara 
explains: According to his opinion, in what way are they equated 
in the verse? They are equated in that they are all subject to 
atonement on Yom Kippur; but each one of the groups achieves 
atonement in its own way. 


The Gemara asks: What is the reason of Rabbi Shimon, who 
holds that priests are not atoned for by the scapegoat? As it is 
written: “He shall take the two goats” (Leviticus 16:7); one is 
used for the scapegoat and the other for the internal goat. With 
this verse, the scapegoat is juxtaposed with the goat whose 
blood presentation is performed inside the Sanctuary. It teaches 
that just as the goat whose blood presentation is performed 
inside does not atone for the priests for their defiling of the 
Temple or its sacrificial foods, as it is written with regard to 
that goat: “The goat sin-offering of the people” (Leviticus 16:15), 
which indicates that it atones for Israelites and not for the priests, 
so too, the scapegoat does not atone for the priests for their 
other transgressions. 


And as for Rabbi Yehuda, how does he understand the juxtaposi- 
tion? He could have said to you: It is only for this reason that 
the goats are juxtaposed: The juxtaposition comes to teach that 
they should be similar in appearance and in height and in 
value. They are not similar in the atonement that they effect. 


The Gemara asks: Who is the tanna who taught that which 
the Sages taught in a baraita: The verse states with regard to the 
internal goat: “He shall slaughter the goat sin-offering of the 
people” (Leviticus 16:15); the term “of the people” excludes 
Aaron and the priests, and therefore indicates that the priests do 
not achieve atonement through that goat. But then, through 
what do they achieve atonement? Presumably, through the 
bull of Aaron, i.e., the bull of the High Priest. 


One might have thought that they would also not achieve atone- 
ment through the bull of Aaron, as it is already stated: “Aaron 

shall bring near his own bull sin-offering” (Leviticus 16:6), which 

indicates that it atones only for Aaron’s transgressions, not for the 

transgressions of others. And if that is so, then they do not have 

any means through which to achieve atonement. But when the 

verse states: “And he shall effect atonement ...upon the priests” 
(Leviticus 16:33), we have clearly found that they do have a 

means of achieving atonement. 


The baraita continues: Through which means then do they 
achieve atonement? Do they achieve it through the internal goat 
or the bull of Aaron? It is better to say that they achieve atone- 
ment through the bull of Aaron, as in any event, with regard to 
his household, an exception was made to its rule’ that it atones 
only for Aaron, and his household also achieves atonement from 
his bull. It is therefore not unreasonable to say that the priest- 
hood should also achieve atonement from his bull. And one 
should not say that they achieve atonement through the goat 
whose blood presentation is performed inside the Sanctuary, 
as it is not found with regard to Aaron’s household that an 
exception was made to its rule that it atones for the people, as 
his household does not achieve atonement from the scapegoat. 


And if it is your wish to say that this reasoning can be refuted, 
one can cite another proof, as the verse states: “House of Israel, 
bless the Lord; house of Aaron, bless the Lord; house of Levi, 
bless the Lord; those who fear the Lord, bless the Lord” 
(Psalms 135:19-20). It is apparent from this verse that “house of 
Aaron’ is referring to all priests and not just to Aaron’s immediate 
household, and so it is reasonable that Aaron’s bull should atone 
for them. 
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HALAKHA 
That they should be similar in appearance, etc. - Ow vow 
^D ANIA: It is a mitzva to have the two Yom Kippur goats 
be identical in every way, in appearance, in height, and in the 
price paid for them. Nevertheless, if they are not identical they 
are still fit for the service (Rambam Sefer Avoda, Hilkhot Avodat 
Yom Hakippurim 5:14). 


NOTES 


An exception was made to its rule — ban amynt: Generally, 
this term refers to a principle which is used in cases where 
there is a prohibition that encompasses many cases but where 
there is one or more instance in which the Torah indicates 
that the prohibition does not apply. The very fact that such 
exceptions exist indicates that the prohibition is less severe 
than other prohibitions that are applied absolutely. Therefore, 
it may be assumed that various other leniencies might exist 
with regard to it. 

The Gemara here is discussing the atonement of various 
offerings, not prohibitions, and so the employment of this term 
is somewhat irregular. Nevertheless, the use of the term here is 
appropriate based on the term's underlying concept: Once it 
can be demonstrated that a halakha is not applied absolutely, 
here is room to suggest further exceptions to it. Similarly, in 
he case under discussion, the Gemara means that since the 


Torah is particular in requiring that the High Priest purchase 


his bull exclusively with his own funds, it would appear that 
he ability to achieve atonement through it is dependent on 
aving a financial stake it in. Because the High Priest's family 
also achieves atonement through the bull, itis evident that the 
halakha that only an owner of an offering achieves atonement 
hrough it is not without exceptions. Therefore, it is reasonable 
o assume that there may be additional exceptions and that 
he entire priesthood might also achieve atonement through it. 
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The Gemara repeats its question about this baraita: Who is the 
tanna who taught this baraita? Rabbi Yirmeya says: It is not in 
accordance with the opinion of Rabbi Yehuda, as, if one suggests 
that it is in accordance with the opinion of Rabbi Yehuda, one can 
counter: Doesn’t he say that the priests have a means of atone- 
ment through the scapegoat, whereas the baraita indicates that 
they do not, as it states that if they do not achieve atonement 
through the bull of Aaron, then they do not have any means 
through which to achieve atonement? But then, whose opinion 
is expressed? Rava says: It is the opinion of Rabbi Shimon, who 
says that the priests do not have a means of achieving atonement 
through the scapegoat. 


Abaye said: You may even say that the baraita is accordance with 
the opinion of Rabbi Yehuda, and this is what it is saying: If that 
is so, that the priests do not achieve atonement through the bull of 
Aaron, then they do not have any means through which to achieve 
atonement for the defiling of the Temple or its sacrificial foods. 
When the verse states: “And he shall effect atonement...upon 
the priests,” we have clearly found that they do have a means of 
atonement for other transgressions. And it follows that just as 
we have found that they have a means of atonement for other 
transgressions, as Israelites do, so too, they must also have a 
means of atonement 


for their defiling of the Temple or its sacrificial foods. Through 
which means, then, do they achieve atonement for this? Is it 
through the internal goat or the bull of Aaron? It is better to say 
that they achieve atonement through the bull of Aaron, as in any 
event with regard to his household an exception was made to its 
rule that it atones only for Aaron. And one should not say that they 
achieve atonement through the goat whose blood presentation 
is performed inside the Sanctuary, as it is not found that with 
regard to Aaron’s household an exception was made to its rule. 


And ifit is your wish to say that this reasoning can be refuted, one 
can bring another proof, as it states: “House of Aaron, bless the 
Lord,” which is referring to all priests and not just to Aaron’s imme- 
diate household, and so it is reasonable that Aaron’s bull should 
atone for them. 


The Gemara clarifies the last part of the baraita: And what possible 
refutation is the baraita referring to when it says: If it is your wish 
to say that this reasoning can be refuted? The Gemara explains: 
And if you would say of the preceding proof that it is incorrect to 
suggest that all priests achieve atonement from the bull of Aaron, 
as with regard to it the term: “His household” (Leviticus 16:6), is 
written, which suggests that it atones only for his immediate family, 
then this can be refuted, as all of the priests are collectively referred 
to as his household, as is evident from that which is stated: 

“House of Aaron, bless the Lord; house of Levi, bless the Lord, 
those who fear the Lord, bless the Lord.” 


The Gemara questions some of the expositions of the baraita: And 

with regard to this phrase: “Goat of the people” (Leviticus 16:15), 
does it come to teach that which the baraita teaches, i.e., that the 

priests do not achieve atonement through it? But that phrase is 

necessary to teach that the Merciful One states that the goat must 

be purchased with funds collected from the people. The Gemara 

refutes this: That requirement is derived from the verse: “And 

from the assembly of the children of Israel he shall take two goats” 
(Leviticus 16:5). 
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The Gemara asks further: And with regard to this phrase: “His 
own bull sin-offering” (Leviticus 16:6), does it come to teach 
that which the baraita teaches, i.e., that it atones only for Aaron's 
transgressions, not for the transgressions of others? But that phrase 
is necessary for that which is taught in a baraita: The High Priest 
brings, i.e., purchases, the bull from his own!" funds, but he does 
not bring it from funds collected from the public. 


One might have thought that he does not bring it from funds 
collected from the public because the public does not achieve 
atonement through it, but he may bring it from funds belonging 
to his brethren the priests because his brethren the priests 
achieve atonement through it. To counter this, the verse states: 
“His own bull sin-offering,” to indicate that he must purchase it 
using only his own funds. One might have thought that he should 
not bring it from others’ funds, but nevertheless, ifhe did it would 
still be valid. To counter this, the verse again states “his own.” The 
verse repeats the phrase to render the requirement essential." 


If both mentions of the phrase “his own” are necessary to teach 
about the ownership of the bull, how can the above baraita suggest 
that the phrase indicates that the bull atones only for the High 
Priest’s transgressions? The Gemara explains: This is what is dif- 
ficult for the tanna of the baraita: Whatis different about the goat 
of the people that explains why it does not atone for the priests? 
The difference is that the priests did not forfeit any money over 
the purchase of it." Therefore, it does not atone for the priests, but 
only for the Israelites, as it is written with regard to the internal 
goat: “Of the people.” With regard to the bull of Aaron as well, 
the priests do not forfeit any money over the purchase of it, so it 
follows that they should not achieve atonement through it. And 
therefore, to explain why they do achieve atonement, the baraita 
states that all of the priests are collectively referred to as: His 
household. 


§ The Gemara returns to its discussion of the dispute between 
Rabbi Yehuda and Rabbi Shimon. The Gemara asks: Granted, 
according to Rabbi Shimon, who holds that the priests do not 
achieve atonement through the scapegoat, that is why it is written 
in the Torah that two confessions’ are to be recited over the bull 
and that the blood of the bull is to be presented inside the Sanctu- 
ary: Of these three forms of atonement, one corresponds to the 
atonement provided by the goat whose blood presentation is per- 
formed inside the Sanctuary, one corresponds to the atonement 
provided by the goat whose blood presentation is performed 
outside the Sanctuary, and one corresponds to the atonement 
provided by the scapegoat. 


NOTES 


To render the requirement essential — apy: Generally, when 
the Torah states that a certain requirement exists in order to 
fulfill a certain mitzva, that requirement is essential and one 
cannot fulfill the mitzva without it. With regard to offerings, 
there are many requirements that do not invalidate the offering 
even if they are not fulfilled. Therefore, in order to indicate that 
a certain requirement is essential to ensuring the validity of 
the offering, the Torah will emphasize this by repeating that 
requirement twice. 


That they did not forfeit money over it — m2 "BN XP xt 
xia: Generally, a person is able to achieve atonement only 
through an offering that belongs to him. Therefore, the Gemara 
assumes that since the priests do not contribute to the pur- 
chase of the goat of the people, they cannot achieve atonement 


through its sacrifice. The Gemara then proceeds to challenge this, 
stating that by the same logic, they should not achieve atone- 
ment through the bull of Aaron, since it is purchased entirely 
with the private funds of the High Priest. 


Two confessions, etc. — 1317997") HA: These confessions are no 
explicitly mentioned in the Torah. The Gemara in tractate Yoma 
(36b) derives them from the phrase: “He shall atone for himsel 
and his household,’ which is stated with regard to the bull o 
Aaron (see Leviticus 16:16-21). It is clear from the context tha 
the verses are referring to a stage before the blood is actually 
presented. Therefore, the phrase must refer to some form o 
atonement that is not achieved through the bull's blood, bu 
rather through a verbal confession. The fact that the phrase is 
repeated twice indicates that there are two such confessions. 


HALAKHA 

The High Priest brings from his own - Kan X17 wn: 
Although the High Priest purchases the Yom Kippur bull 
using his own funds, the Torah then gives ownership of 
it to all the other priests. Accordingly, they are considered 
to have a financial stake in it and can achieve atonement 
through it. Therefore, if the High Priest dies before the bull 
is slaughtered, the priest who takes his place does not have 
to purchase another bull (Rambam Sefer Avoda, Hilkhot 
Avodat Yom HaKippurim 5:13). 
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But according to Rabbi Yehuda, who holds that the priests do 
achieve atonement through the scapegoat, why do I need the 
two confessions recited over the bull and the blood of the bull 
to be presented inside the Sanctuary? One confession over the 
bull and its blood being presented inside the Sanctuary would 
be sufficient. 


The Gemara answers: Two confessions are necessary, one for the 
High Priest himself, and one for his household, i.e., the priests, 
as the school of Rabbi Yishmael taught: The High Priest must 
first confess his own transgressions and only afterward those of 
the priests, because that is how the attribute of justice functions: 
It is better that the innocent come and atone for the guilty, than 
that the guilty come and atone for the guilty. When the High 
Priest confesses the transgressions of those in his house, it is better 
that he already be considered innocent, having confessed and 
been absolved of his own transgressions. 
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This chapter focused mainly on the various forms of atonement for cases of defiling 
the Temple or its sacrificial foods. If one was initially aware of all the facts involved, 
i.e., he was aware that he was ritually impure and was aware of the identity of the 
Temple or the sanctity of the sacrificial foods involved, and then during a lapse of 
awareness he committed a violation, and then he regained awareness of what actions 
he had taken, he is liable to bring a sliding-scale offering as an atonement. In a situ- 
ation where one was initially aware of the facts of the case but then forgot them, 
transgressed, and never regained his awareness, he is unable to bring an atonement 
offering for himself. The Yom Kippur internal sin-offering will atone for his transgres- 
sion. This atonement provides him only with protection from punishment and only 
until he becomes aware of his transgression; at that point he is required to bring a 
sliding-scale offering to fully achieve atonement. Ifhe never had awareness of the fact 
that he had become ritually impure, and he entered the Temple or partook of its sac- 
rificial foods and then afterward became aware, then the sin-offering that is brought 
as part of the additional offerings on Yom Kippur will atone for him. For violations 
of which the perpetrator never had any awareness, the sin-offerings brought as part 
of the additional offerings on the New Moons atone. 


For intentional violations, if they were committed by a priest, the bull brought by 
the High Priest on Yom Kippur atones, and if they were committed by a non-priest, 
then the scapegoat atones. In addition, the scapegoat atones for the minor sins of the 
entire Jewish people, and if a transgressor repented it atones even for his major sins. 


Summary of 
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Or if a person touches any impure thing, whether it is 
the carcass of a non-kosher undomesticated animal, or 
the carcass of a non-kosher domesticated animal, or the 
carcass of an unclean creeping animal, and it is hidden 
from him, so that he is impure, and guilty; or if he touch 
the impurity of man, whatever impurity it is with which 
a man shall become impure, and it is hidden from him; 
and he come to know of it, and be guilty. 


(Leviticus 5:2-3) 


The verses that serve as the source for the halakhot discussed in this chapter are 
obscure. As opposed to what one might have understood from the plain sense of the 
text, the Sages explain that coming into contact with an item that is ritually impure, 
whether one did so intentionally or unwittingly, does not in and of itself constitute a 
transgression. The verses speak here of one who contracted ritual impurity and then 
unwittingly entered the Temple grounds or partook of sacrificial food. 


The unique wording of the verse: “And it is hidden from him; and he come to know of 
it, and be guilty,” teaches that this case of unwitting transgression differs from other 
cases, in that in this case it does not suffice that one be unaware of the impure status. 
Here he must have prior knowledge, which he later forgets. The definition of prior 
knowledge, touched upon in the first chapter of this tractate, will be discussed once 
again and in greater detail in this chapter. 


Once it is established that the phrase “and it is hidden from him’ is referring to ritual 
impurity in connection with the Temple and sacrificial food, the question arises as 
to what exactly is hidden from him. Is it the fact that he is ritually impure or the fact 
that he is entering the Temple or partaking of sacrificial food? The Gemara considers 
what precisely is considered unawareness for this purpose. 


Since the discussion revolves around one who enters the Temple in a state of ritual 
impurity, it is necessary to define which areas of the Temple may not be defiled, 
and which areas are not governed by this prohibition. In particular, the chapter will 
address the addition of an area to the Temple limits, how this addition is made, and 
what sanctity applies to it. 


While the verse that speaks of impurity in the Temple is referring to one who con- 
tracted ritual impurity and then either entered the Temple or partook of sacrificial 
food, a further question arises with regard to one who entered the Temple in a state 
of purity, and contracted ritual impurity while in the Temple. What is the applicable 
halakha with regard to his liability to bring an offering, and what must he do to 
remedy the situation? 


These and other related issues are the subject of this chapter. 
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MIS HN a regard to cases of awareness of the 


defiling of the Temple by entering it while 
one is ritually impure, or defiling its sacrificial foods by partaking 
of them while one is ritually impure, there are two types that are 
actually four. How so? If one became ritually impure and he was 
aware that he was impure, but afterward his impurity was hidden 
from him," though he remembered that he was partaking of 
sacrificial food, which is forbidden to one who is in a state of ritual 
impurity; this is one of the four types of awareness of impurity. 


If the fact that he was partaking of sacrificial food was hidden 
from him, though he remembered the ritual impurity that he 
had contracted; this is the second of the four types of awareness 
of impurity. And the same halakha applies if both this and that 
were hidden from him," both the fact that he was impure and the 
fact that he was partaking of sacrificial food. In all these cases, if 
he partook of the sacrificial food and was unaware either that 
he was impure, or that the food was sacrificial food, or both, and 
after he partook of it he became aware of that which he had for- 
gotten, he is required to bring a sliding-scale offering. In this type 
of offering, the sinner sacrifices an animal, bird, or meal-offering, 
depending on his financial status. 


And similarly with regard to entering the Temple: If one became 
ritually impure and he was aware that he was impure, but after- 
ward his impurity was hidden from him, though he remembered 
that he was entering the Temple, which is prohibited for one who 
is in a state of ritual impurity; this is the third of the four types of 
awareness of impurity. If the fact that he was entering the Temple 
was hidden from him, though he remembered the ritual impu- 
rity that he had contracted; this is the fourth type of awareness of 
impurity. And the same halakha applies if both this and that were 
hidden from him, both the fact that he was impure and the fact 
that he was entering the Temple. In all these cases, if he entered 
the Temple and was unaware either that he was impure, or that 
he was entering the Temple, or both, and after he left he became 
aware of what was hidden from him, he is required to bring a 
sliding-scale offering. 


HALAKHA 


One became ritually impure and he was aware, but afterward 
his impurity was hidden from him — 13127 mayn YT KADI: 
With regard to the unwitting violation of the prohibitions against 
entering the Temple in a state of ritual impurity and against 
partaking of sacrificial food in a state of ritual impurity, one is 
liable to bring a sliding-scale offering only if he was aware of 
his impurity and of the consecrated nature of the Temple or 
of the food at the beginning, and at the end, and there was a 
lapse of awareness in the interim. How so? One was aware that 
he contracted ritual impurity, and he knew that the building 


If both this and that were hidden from him - mt 39 DAA 
mn: This case is not an additional type of awareness of ritual 
impurity, with regard to which the mishna stated that there 
are two that are further subdivided into four. Rather, it is a 


NOTES 


was the Temple or that the food was sacrificial food, but then 
he forgot that he was impure; or else he remembered that he 
was impure, but he forgot that this was the Temple or that it 
was sacrificial food; or, he forgot that he was impure and that 
this was the Temple or that it was sacrificial food. If he entered 
the Temple or partook of the sacrificial food, and then afterward 
he became aware of the matter that he had forgotten, he is 
liable to bring a sliding-scale offering (Rambam Sefer Korbanot, 
Hilkhot Shegagot 11:1). 


combination of two types that have already been explained. 
It was necessary to include this case for the sake of completeness 
(see Rambam's Commentary on the Mishna and Rabbi Ovadya 
Bartenura). 


PTP: SHEVUOT: PEREKII:14A 231 


This file may not be reproduced or distributed in any form without express permission from the publisher 


—————_ HALAKHA 
One who enters the courtyard — my DIDI INK: 
One is liable to bring a sliding-scale offering for enter- 
ing the Temple courtyard in a state of impurity only if 
he entered the Israelites’ courtyard or beyond, or if he 
entered a fully consecrated addition to the courtyard 
(Rambam Sefer Avoda, Hilkhot Biat HaMikdash 3:12). 


Additions can be made to the city or to the court- 
yards only, etc. - xx niwy by pyr by papin prs 
"131: Additions can be made to the city of Jerusalem or 
to the Temple courtyards only by a body comprising the 
king, a prophet, the Urim VeTummim, and the Sanhedrin 
of seventy-one judges (Rambam Sefer Avoda, Hilkhot 
Beit HaBehira 6:11). 


With two thanks-offerings and with a song - ‘nwa 
v nitin: How are additions made to the city? The 
Sanhedrin brings two thanks-offerings, the priests take 
the leavened bread, and the Sanhedrin follows after the 
thanks-offerings. One thanks-offering follows the other. 
The Levites stand with harps, and lyres, and cymbals 
at each and every corner and on every single stone in 
Jerusalem and recite: “I will extol you, O Lord, for You 
have lifted me up” (Psalms 30:2) until they reach the 
end of the area that is to be consecrated. There they 
stand and partake of one of the thanks-offerings, and 
the second one is burned. This is in accordance with the 
description in the mishna, as elucidated in the Gemara 
(Rambam Sefer Avoda, Hilkhot Beit HaBehira 6:12). 
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As for the boundaries of the Temple with regard to the halakhot of 
impurity, the same halakha applies to one who enters the area that 
was part of the original Temple courtyard" and to one who enters 
the later addition to the Temple courtyard, because the additional 
section is sanctified with the full sanctity of the Temple courtyard. The 
mishna notes: As, additions can be made to the city of Jerusalem 
or to the Temple courtyards only" by a special body comprising 
the king, a prophet, the Urim VeTummim,' and the Sanhedrin of 
seventy-one® judges, and with two thanks-offerings® and with 
a special song." Once the addition to the courtyard is made by 
this body and this process, it is given the full sanctity of the original 
courtyard area. 


The mishna provides certain details of the consecration ceremony. 
And the court would move forward, and two thanks-offerings would 
be brought after them, and all of the Jewish people would follow 


behind them. 


Urim VeTummim — Daim ON: It is unclear precisely what the 
Urim VeTummim were, due to the cryptic description of them in 
the Torah (see Numbers 28:27-30). Rashi explains that this term 
refers to the name of God, which was presumably written on 
parchment and was inserted between the folds of the High Priest's 
breastplate. According to the mishna (Yoma 71a) and Gemara 
(Yoma 73a-b), the Urim VeTummim were a medium through which 
the High Priest, at the behest of the king, could communicate 
with God about important matters and receive guidance about 
the proper course of action. The Gemara states that in the many 
instances in the Bible where God is consulted, this was accom- 
plished using the Urim VeTummim, although this is generally not 
explicit in the verses themselves. According to the Gemara, when 
a question was asked, certain letters on the breastplate would 
become illuminated, providing the answer. 

The meaning of the terms Urim and Tummim is unclear. The 
Gemara (Yoma 73b) explains that Urim is related to the word or, 
light, because it illuminates and explains its words, and Tummim 
is related to the word tam, complete, because it fulfills its words, 
which always come true. The Sages taught (Sota 48a) that the 
Urim VeTummim were no longer extant during the Second Temple 
period. 


Consulting the Urim Velummim 


Sanhedrin of seventy-one - 1%) Dyaw by pti: The Great 
Sanhedrin, also referred to as the court of seventy-one, was the 
Jewish people's supreme legislative and religious body in antiquity. 
It met in the Chamber of Hewn Stone in the Temple courtyard, 
and was vested with the power to decide matters of national 


© BACKGROUND 


importance, i.e., permission to go to war, destruction of an idola- 
trous city, and promulgation of enactments, which were binding 
for the entire nation. It also judged cases involving the king, the 
High Priest, and false prophets. Furthermore, it decided cases 
that were left undecided by the lower courts, and was the final 
authority on halakha. 


Sanhedrin in session in the Temple 


Thanks-offering - itin jayp: The thanks-offering is a type of 
peace-offering brought in appreciation of God's beneficence. The 
Sages had a tradition, based on Psalms, chapter 107, with regard to 
the types of salvation that render one obligated to bring a thanks- 
offering. In addition to sacrificing an animal, typically a sheep, 
forty loaves of bread are brought as a meal-offering: Ten leavened 
loaves and ten of each of three types of unleavened bread: Loaves 
of matza [hallot matza], wafers [rekikin], and measures of flour 
mixed with water and oil [revukhot]. 


Thanks-offering in the Temple 
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When they would reach the end of the place that they desired to 
consecrate, the inner thanks-offering would be eaten and the 
outer one would be burned. The details of this ceremony will 
be described in the Gemara. And with regard to any addition to 
the Temple that was not made with all these ceremonial proce- 
dures, one who enters there while ritually impure is not liable 
to bring an offering if his entry was unwitting, nor to be punished 
with karet, excision from the World-to-Come, if his entry was 
intentional. 


The first part of the mishna discussed one who became ritually 
impure before entering the Temple. The mishna proceeds to 
consider a case involving one who was ritually pure when he 
entered the Temple but who became impure while in the Tem- 
ple courtyard," and afterward, his impurity was hidden from 
him but he remembered that he was standing in the Temple, or 
the fact that he was standing in the Temple was hidden from 
him but he remembered his impurity, or both this fact and 
that fact were hidden from him. In all these cases, if he bowed 
down, or he tarried in the Temple courtyard long enough to 
bow down even though he did not actually bow, or he went out 
by way of a longer route when he could have taken a shorter 
route, he is liable to bring a sliding-scale offering. But if he left 
the Temple via the shortest way, he is exempt. 


This mitzva that the ritually impure must be sent out of the 
Temple is the positive mitzva" concerning the Temple’ for 
which, as is taught elsewhere in the Mishna (Horayot 8b), the 
Sanhedrin is not liable to bring an offering for an erroneous 
ruling. A communal bull sin-offering is brought because of the 
unwitting transgression of a prohibition involving an action by 
the Jewish people resulting from an erroneous halakhic decision 
handed down by the Sanhedrin. But if the Sanhedrin mistakenly 
ruled that one who became impure while in the Temple may leave 
by way of a longer route, they do not bring this offering, as it is 
brought only for an erroneous ruling on a matter that requires the 
bringing of a fixed sin-offering, and not a sliding-scale offering, 
for its unwitting violation. 


And which is the positive mitzva with regard to a menstruating 
woman” for which, as is taught in Horayot there, the Sanhedrin 
is liable to bring a bull offering for an erroneous ruling? If a man 
was engaging in intercourse with a ritually pure woman," and 
during the course of their act of intercourse she experienced 
menstrual bleeding and said to him: Ihave become impure, and 
unwittingly he immediately withdrew from her and did not wait 
until his penis became flaccid, he is liable to bring a sin-offering 
for engaging in intercourse with a menstruating woman, because 
his withdrawal from her is as pleasant to him as his entry. If the 
Sanhedrin mistakenly ruled that one may withdraw immediately, 
they bring a bull offering for their erroneous ruling. 


HALAKHA 

He became impure in the Temple courtyard — 713 KAVI: 
f one became impure while in the Temple courtyard, and he 
new that he was impure and that he was standing in the 
Temple courtyard, and then he forgot that he was impure or 
hat he was in the Temple courtyard, or he forgot both that 
he was impure and that he was in the Temple courtyard, and 
hen later he became aware of the matter or matters that he 
had forgotten, he is liable to bring a sliding-scale offering. This 
applies if he tarried long enough to have become liable to be 
punished with karet had he acted intentionally, or if he went 
out of the courtyard by way of a longer route when he could 
have taken a shorter route (Rambam Sefer Avoda, Hilkhot Biat 
HaMikdash 3:22-23). 


This is the positive mitzva — nwy my2 NT it: With regard 
to any prohibition for which one would be liable to bring a 
fixed sin-offering for transgressing unwittingly, if the Sanhed- 
rin issued an erroneous ruling permitting the matter, and the 
people mistakenly transgressed due to this ruling, and then the 
Sanhedrin became aware of its error, the Sanhedrin must bring 
a bull offering for its erroneous ruling. This does not apply if the 
Sanhedrin issued an erroneous ruling allowing ritually impure 
people to enter the Temple or partake of sacrificial foods, since 
for these prohibitions one would be liable to bring a sliding- 
scale offering (Rambam Sefer Korbanot, Hilkhot Shegagot 12:1). 


He was engaging in intercourse with a ritually pure woman — 
minag OY wawa TM: Ifa man is engaging in intercourse with 

a ritually pure woman, and during the course of their act of 
intercourse she notifies him that she has experienced men- 
strual bleeding and has become impure, he must not withdraw 

immediately because his withdrawal in an aroused state is as 

pleasant to him as his entry. If he withdraws immediately, he is 

iable to be punished with karet for engaging in intercourse with 

a menstruating woman. Rather, he must wait without moving 

until he loses his erection, and then withdraw. The Rema adds 

hat he should be filled with fear and dread due to his transgres- 
sion, and he should try not to rest upon her, but rather upon his 

hands and feet. If he unwittingly withdraws while still aroused, 
he should fast for forty days (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 4:11; Shulhan Arukh, Yoreh De‘a185:4). 


NOTES 


The positive mitzva concerning the Temple - nyy myn 
wapaaw: This is one of the positive mitzvot with regard to 


ritual impurity, as it is stated: “That they put out of the camp... 


whoever is defiled by the dead” (Numbers 5:2). It is a positive 
mitzva for one who is impure to leave the area in which he is 
prohibited to remain. One who contracted impurity imparted 
by acorpse must leave the Temple courtyard, and one afflicted 
with leprosy must remove himself from all three camps, i.e., 
Jerusalem. But the Sanhedrin is not liable to bring a bull sin- 
offering if it issued an erroneous lenient ruling with regard to 


this matter, as this offering is brought only for an erroneous 
ruling about a prohibition that requires a fixed sin-offering, and 
not a sliding-scale offering, for its unwitting violation. 


The positive mitzva with regard to a menstruating woman — 
Mav nwy myn: In addition to the prohibition of intercourse 
with a menstruating woman, there is also a positive mitzva 
to separate oneself from a menstruating woman if one was 
already engaged in intercourse with her before she began 
menstruating. There is a certain similarity between this positive 


mitzva and the positive mitzva concerning one who contracted 
ritual impurity in the Temple, as in both cases the impurity was 
contracted after the person had begun his action in a permitted 
manner. But in the case of impurity in the Temple, one who 
became impure must leave as rapidly as possible, whereas in 
the case of the menstruating woman, the man must withdraw 
in a manner that reduces his pleasure as much as possible, 
which means that he must wait until his penis becomes flaccid 
before withdrawing. 
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BACKGROUND 

Creeping animal - yw: There are eight creeping ani- 
mals, i.e., small mammals and lizards, whose carcasses 
impart ritual impurity upon contact (Leviticus 11:29-30). 
As there is no clear oral tradition with regard to the 
identity of the animals listed in the Torah, determining 
their identity involves educated conjecture. Among the 
suggestions offered are: Holed — rat; akhbar — mouse; 
tzav— dabb lizard; anaka — gecko; koah — monitor lizard; 
leta‘a — lizard; homet — skink; tinshemet — chameleon. 


NOTES 


But he is not liable where he has a lapse of aware- 
ness that he is entering the Temple — by IT YK) 
vipa owy: Tosafot cite Rabbeinu Tam, who maintains 
that according to Rabbi Eliezer and Rabbi Akiva, even 
though such a person is exempt from bringing a slid- 
ing-scale offering, he is nevertheless liable to bring a 
fixed sin-offering, just like anyone else who unwittingly 
transgresses a prohibition that is punishable by karet 
when violated intentionally. Tosafot and others refute 
this opinion based on various sources (see Tosefot Rabbi 
Akiva Eiger on the Mishna) and claim that in such a case 
one is not liable to bring any offering. 


The first four — xg™ap YaN: The requirement that 
the unwitting sinner have awareness at the beginning, 
according to Rabbi Akiva and those who agree with 
him, is found only in connection with the prohibitions 
against entering the Temple in a state of ritual impurity 
and against partaking of sacrificial food in a state of ritual 
impurity. But in all other cases of a prohibition that is 
punishable by karet when violated intentionally, even 
if he knew nothing at the beginning and later found 
out that he had unwittingly transgressed, he is liable to 
bring an offering. 


HALAKHA =—W¥——————- 
And it is hidden, and it is hidden - own owy: With 
regard to the prohibitions against entering the Temple 
in a state of ritual impurity and against partaking of sac- 
rificial food in a state of ritual impurity, one is liable to 
bring a sliding-scale offering only if he was aware of his 
impurity and unaware that this was the Temple or sac- 
rificial food, both at the beginning and at the end, and 
had a lapse of awareness in the interim. This is in accor- 
dance with the opinion of Rabbi Yishmael, with whom 
Rabbi Yehuda HaNasi agrees on daf 4b (Rambam Sefer 
Korbanot, Hilkhot Shegagot 11:2 and Kesef Mishne there). 
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Rabbi Eliezer says: With regard to the sliding-scale offering the 
verse states: “Or if a person touches any impure thing, whether it 
is the carcass of a non-kosher undomesticated animal, or the car- 
cass of anon-kosher domesticated animal, or the carcass of a non- 
kosher creeping animal,® and it is hidden from him” (Leviticus 
5:2). A precise reading of this verse indicates that in a case where 
one has a lapse of awareness that he had contracted ritual impurity 
by touching a creeping animal, he is liable to bring a sliding-scale 
offering for having defiled the Temple or the sacrificial food, but 
he is not liable to bring such an offering in a case where he has a 
lapse of awareness that he is entering the Temple" or partaking of 
sacrificial food. 


Similarly, Rabbi Akiva says: The verse states: “And it is hidden 
from him, so that he is impure” (Leviticus 5:2), thereby teaching 
that in a case when one has a lapse of awareness that he had 
contracted ritual impurity, he is liable to bring a sliding-scale 
offering, but one is not liable to bring such an offering in a case 
when he has a lapse of awareness that he is entering the Temple 
or partaking of sacrificial food. 


Rabbi Yishmael says: The verse states: “And it is hidden from him” 
(Leviticus 5:2), and it states: “And it is hidden" from him” (Leviti- 
cus 5:3), twice, in order to render one liable to bring a sliding-scale 
offering both in a case where one has a lapse of awareness that he 
had contracted ritual impurity and in a case where one has a lapse 


of awareness that he is entering the Temple. 
The mishna teaches that the halakhot con- 


GE MA cerning awareness of ritual impurity are 


two that are further subdivided into four. Rav Pappa said to Abaye: 
Are these actually two states of awareness that are subdivided 
into four? As the mishna lists them, they seem to be two that are 
subdivided into six: Awareness of the impurity at the beginning 
and at the end, awareness of the sacrificial food at the beginning 
and at the end, and awareness of the Temple at the beginning and 
at the end. 


Abaye answered him: According to your reasoning, that you 
count all the various cases listed in the mishna, there are eight 
states of awareness, as there is also awareness of the impurity in 
connection with eating the sacrificial food, at the beginning and 
at the end, and awareness of the impurity in connection with 
entering the Temple, at the beginning and at the end. The mishna 
mentions awareness of the impurity both in the first clause, which 
discusses partaking of sacrificial food, and in the second clause, 
which discusses entering the Temple. 


Rav Pappa refutes this: This is not difficult, as the status of ritual 
impurity carries one name in both cases: The person was 
aware that he had contracted ritual impurity and then it became 
hidden from him, and there is no reason to distinguish between 
impurity in connection with partaking of sacrificial food and 
impurity in connection with entering the Temple. Accordingly, 
Rav Pappa’s first question remains: In any case there are six states 
of awareness. 


Rav Pappa said in answer to his own question: Actually, there are 
eight states of awareness, two of the impurity in connection with 
partaking of sacrificial food, two of the impurity in connection with 
entering the Temple, two of awareness of the sacrificial food, and 
two of awareness of the Temple, each pair having one awareness at 
the beginning and one at the end. But the first four" states of 
awareness at the beginning do not in themselves bring the unwit- 
ting transgressor to liability to bring an offering, as if he does not 
reach awareness at the end, he will not have known that he trans- 
gressed. Therefore, the tanna does not count them. But the tanna 
does count the last four states of awareness, which bring the 
unwitting transgressor to the liability to bring an offering. 
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And there are those who say that Rav Pappa said as follows: Actu- 
ally, there are eight states of awareness, and it is the first four 
states of awareness at the beginning, which are not found in the 
entire Torah, that the tanna counts. In all the other instances 
where one is liable to bring an offering for an unwitting trans- 
gression, it is not necessary that there be any awareness at the 
beginning. Since this is a novel requirement, the tanna counts 
these states of awareness. But the tanna does not count the last 
four states of awareness at the end, which are found also in the 
entire Torah, as a standard sin-offering is brought when one is 
made aware after the fact that he had transgressed. 


The amora’im try to define the awareness of the impurity men- 
tioned in the mishna. Rav Pappa raises a dilemma: If the halakhot 
of impurity became hidden from him," what is the halakha? 
Is he liable to bring a sliding-scale offering in such a situation? 
The Gemara asks: What are the circumstances of the case under 
discussion? If we say that he did not know whether a creeping 
animal is impure or pure or whether a frog is impure or pure, 
this is a topic that you could go learn in a children’s school." 
As these matters are explicitly recorded in the Torah, they can 
never be considered hidden. 


Actually, Rav Pappa must have been asking about a case where 

he knew the essential halakha with regard to the ritual impurity 
of a creeping animal, and it is a case where he touched a portion 

of the animal that was of a lentil-bulk and he did not know the 

halakha concerning whether a portion that was of a lentil-bulk 
renders a person impure or does not render him impure. What 

is the halakha in such a case? The Gemara explains the two possi- 
bilities: Does one say that since he knows generally that a creep- 
ing animal renders a person impure, it is awareness? Or perhaps 

one says that since he does not know whether a portion that 

was of a lentil-bulk renders a person impure or does not render 
a person impure, it is considered hidden from him. The Gemara 

comments: The dilemma shall stand unresolved.® 


Rabbi Yirmeya raises a dilemma concerning the awareness of 
the Temple: If a Babylonian or a resident of another country 
ascended" to Eretz Yisrael, and the site of the Temple was hid- 
den from him, so that he unwittingly entered into the Temple in 
a state of ritual impurity, what is the halakha? Is he liable to bring 
a sliding-scale offering to atone for his offense, or not? 


The Gemara clarifies: In accordance with whose opinion was this 
dilemma raised? If it was raised in accordance with the opinion 
of Rabbi Akiva, who requires that there be awareness at the 
beginning in order for one to become liable to bring an offering, 
that is difficult, as Rabbi Akiva does not deem one liable when 
he had a lapse of awareness that he was entering the Temple. And 
if the dilemma was raised in accordance with the opinion of 
Rabbi Yishmael, who deems one liable when he had a lapse 
of awareness that he was entering the Temple, that is difficult, 
as Rabbi Yishmael does not require that there be awareness at 
the beginning. According to both tanna’im, the dilemma is not 
relevant. 


The Gemara explains: No, it is necessary to raise the dilemma only 
in accordance with the opinion of Rabbi Yehuda HaNasi, who 
requires awareness at the beginning and also deems one liable 
when he had a lapse of awareness that he was entering the Temple, 
and he also says that awareness that one gains in the house of his 
teacher is called awareness (see 5a). What is the halakha in such 
a case? The Gemara explains the two possibilities: Does one say 
that since he knows that there is a Temple someplace in the 
world, it is awareness? Or perhaps one says that since he does 
not know the precise location of the Temple, it is considered 
hidden from him. The Gemara comments: This dilemma shall 
stand unresolved. 


HALAKHA 


The halakhot of impurity became hidden from him - 
maw misbn wai yay: If one was unaware of some 
of the halakhot of ritual impurity, there is an unresolved 
uncertainty as to whether or not he is liable to bring 
an offering. An example of this type of unawareness is 
a case where he touched a portion of a dead creeping 
animal the size of a lentil, and he knew the essential 
halakha that a dead creeping animal is impure, but he 
did not know the size that renders a person impure, and 
then he forgot that he had touched the animal and he 
entered the Temple or partook of sacrificial food, and 
he subsequently remembered that he had touched 
a portion the size of a lentil. The Rambam writes that 
he should not bring an offering, lest he bring a non- 
consecrated animal into the Temple courtyard (Rambam 
Sefer Korbanot, Hilkhot Shegagot 11:2). 


If a Babylonian ascended - mwy baa 1a: In a case 
where one who never saw the Temple and did not 
know its location contracted ritual impurity, and he 
knew that he was impure, if he entered the Temple but 
was unaware that it was the Temple, and then later he 
became aware of the impurity and that it was the Temple, 
there is an unresolved uncertainty as to whether aware- 
ness that there is a Temple in the world is considered 
awareness, or whether he is required to have known 
its location. Since this dilemma is left unresolved in the 
Gemara, he may not bring an offering (Rambam Sefer 
Korbanot, Hilkhot Shegagot 11:2). 


NOTES 

Go learn in a children’s school - 314 ‘I? bon Most 
commentaries explain that a situation like this is not 
considered a case of lack of awareness, even if the person 
himself does not know this information at the time. The 
early commentaries disagree about the precise mean- 
ing of the expression used here. Tosafot, the Ramban, 
and others explain it in the sense of: Go ask a child in 
his teacher's house. That is to say, since the matter can 
easily be clarified by asking any school child, it is not 
considered a case of lack of awareness. The Ritva and 
others add that it is a situation where one would have 
reason to actually go and ask, and not a case where he 
is mistakenly certain that he is not impure, or where he 
is totally unaware of the halakhot of impurity. Tosafot 
explain that the Gemara here is in accordance with the 
opinion of Rabbi Yehuda HaNasi that awareness that 
one gains in the house of his teacher is called aware- 
ness. Consequently, the expression used here should be 
understood as follows: He certainly learned this when 
he was a child in school, and this kind of awareness is 
considered awareness. 


BACKGROUND 


It shall stand unresolved [teiku] - 1: Various explana- 
tions have been offered with regard to the etymology 
of this term. Some suggest that the word is an abbrevi- 
ated version of tikom, let it stand. Others propose that 
it is derived from the word tik, a case or pouch; just as 
one does not know the contents of a case from see- 
ing the outside, the resolution of the question at hand 
is not known to us, as if it were hidden inside a case 
(Arukh). Although not the literal meaning, some interpret 
the term as an acrostic for the Hebrew phrase: Tishbi 
yetaretz kushyot uve‘ayot, or: The Tishbite, i.e., Elijah the 
prophet, will resolve questions and dilemmas (Tosefot 
Yom Tov). This is in reference to the tradition that when 
Elijah returns to proclaim the coming of the Messiah he 
will also reveal the solutions to outstanding halakhic 
difficulties. 
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NOTES 


And so shall you do in future generations — 1m {31 
niaith: The early commentaries explain that when the 
Tabernacle was erected, this special body described in 
he mishna existed. Moses was a king, as it is stated: 
“And he was king in Jeshurun” (Deuteronomy 33:5), as 
well as being a prophet. He was accompanied by Aaron 
he High Priest, the Sanhedrin, and the Urim Velummim. 
Rashi writes that the mishna's requirement of the loaves 
of the thanks-offering is not derived from the erecting of 
he Tabernacle, but rather from what is reported in the 
book of Nehemiah. Rabbeinu Hananel and the Ri Migash 
understand that the thanks-offerings mentioned in the 
mishna correspond to the offerings that were brought 
at the time of the construction of the Tabernacle (see 
also Meshekh Hokhma). 


Their anointment consecrates them — pwp Mw: 
That is to say, the anointment endows the vessels with 
inherent sanctity, in addition to sanctity that inheres in 
he value of a consecrated item, so that they are them- 
selves holy. What this means is that they sanctify any 
substance placed into them, so that those substances 
become disqualified if left overnight. 


The verse makes them dependent upon service — 
mwa ans ion: Rashi explains that this is derived 

rom the repetition of the terms relating to “service” in 

he verse “And they shall take all the service vessels, with 

which they will serve in the Sanctuary,’ which indicates 
hat in the future, vessels will become service vessels by 
being put into service. 
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§ The mishna teaches: The same halakha applies to one who 
enters the area that was part of the original Temple courtyard 
and to one who enters the later addition to the Temple courtyard, 
as additions can be made to the city of Jerusalem or to the 
Temple courtyards only by a special body comprising the king, 
a prophet, the Urim VeTummim, and the Sanhedrin of seventy-one 
judges, and with two thanks-offerings and with a special song. 
The Gemara asks: From where is this matter derived? Rav 
Shimi bar Hiyya said: As the verse states: “According to all 
that I show you, the form of the Tabernacle, and the form of 
all its vessels, 


and so shall you do” (Exodus 25:9). The final words: “And so shall 
you do,” are superfluous and serve to teach: As was done in the 
Tabernacle, so shall you do in future generations." 


Rava raises an objection from a baraita: With regard to all the 
sacred vessels that Moses fashioned," their anointment with oil 
consecrates them." From that point forward, in the generations 
after Moses, new vessels do not require anointment to be conse- 
crated; rather, their use in the Temple service initiates them and 
renders them fit for use. Rava clarifies the objection: But why is 
this so? Let us say here as well that the phrase “and so shall you 
do” teaches that the same must be done in future generations. 


The Gemara answers: It is different there, as the verse states 
with regard to the Tabernacle and its vessels: “And he anointed 
them and consecrated them” (Numbers 7:1). This teaches that 
it is only “them,” the vessels fashioned by Moses, that are 
consecrated through anointment, but vessels fashioned in later 
generations are not consecrated through anointment. 


The Gemara asks: Why not say: “Them,” the vessels made by 
Moses, he consecrated specifically through anointment, but ves- 
sels made in future generations are consecrated either through 
anointment or through their initial service? Rav Pappa said: The 
verse states: “And they shall take all the service vessels, with which 
they will serve in the Sanctuary” (Numbers 4:12). The future 
tense “they will serve,’ indicates that the verse is referring to future 
vessels, and the verse makes them dependent upon service," 
teaching that in future generations vessels will be consecrated 
through their initial service. 


The Gemara asks: Now that the Merciful One has written “with 
which they will serve,” why do I need the restrictive term “them”? 
The Gemara answers: Had the Merciful One not written “them, 
I would say that they, the vessels made by Moses, were conse- 
crated through anointment alone, but vessels made in later gen- 
erations must be consecrated both through anointment and 
through service, as the Torah wrote: “And so shall you do,’ refer- 
ring to future generations. Therefore, the Merciful One excluded 
future vessels from anointment by stating “them,” teaching that it 
is only them that were consecrated through anointment, but in 
later generations they are not consecrated through anointment. 


oy 


HALAKHA 


All the vessels that Moses fashioned - nwn nwyw oban bs: All done in later generations. Rather, all the Temple vessels became 


the sacred vessels fashioned by Moses in the wilderness were con- 
secrated by being anointed with the anointing oil. This was not 


consecrated when they were used for their intended service in 
the Temple (Rambam Sefer Avoda, Hilkhot Kelei HaMikdash 1:12). 
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§ The mishna teaches: And with two thanks-offerings. A tanna 
taught in a baraita: And with regard to the two thanks-offerings 
that are mentioned" here, the reference is to their loaves, but 
not to their flesh. An animal thanks-offering is accompanied by 
forty loaves of bread that are brought as a meal-offering. Ten loaves 
are leavened, and the remainder is comprised of ten each of three 
types of unleavened bread. The Gemara asks: From where are 
these matters derived? Rav Hisda said: As the verse states with 
regard to the consecration of the wall of Jerusalem in the days of 
Ezra: “And I placed two large thanks-offerings, and we went in 
procession to the right upon the wall” (Nehemiah 12:31). 


The Gemara clarifies the meaning of this verse: What is meant by 

“large”? If we say that the animals of the thanks-offering were liter- 
ally from a large species, i.e., oxen, rather than from a small species, 
i.e., sheep, let the verse state that they were oxen. Rather, let us say 
that he took animals from among the largest and the finest quality 
of their species. 


The Gemara challenges this: Is the size of the offering of any impor- 
tance before Heaven? But isn’t it taught in a mishna (Menahot 
uoa): It is stated with regard to an animal burnt-offering: “A fire 
offering, a pleasing aroma” (Leviticus 1:9), and it is also stated 
with regard to a bird burnt-offering: “A fire offering, a pleasing 
aroma” (Leviticus 1:17), and it is also stated with regard to a meal- 
offering: “A fire offering, a pleasing aroma” (Leviticus 2:2). The 
same term is used in all three cases even though the three offerings 
are of different value. This teaches that one who brings a substan- 
tial sacrifice and one who brings a modest sacrifice have equal 
merit, and both offerings are accepted as having a pleasing aroma, 
provided that one directs his heart to his Father in Heaven. 


Rather, let us say that “large thanks-offerings” means the larger 
element in the thanks-offering loaves. And what is that? The 
leavened loaves, as we learned in a mishna (Menahot 76b): The 
meal part of the thanks-offering came from five Jerusalem se‘a" 
of flour, which are equivalent to six wilderness sea.’ The sea 
referred to in the Bible when the Jewish people were in the wilder- 
ness is smaller than the se‘a used later in Jerusalem. This is equiva- 
lent to two ephahs, each ephah being three wilderness se‘a. These 
two ephahs are twenty measures of a tenth of an ephah. Ten of 
these tenths were used to make leavened loaves and ten of these 
tenths were used to make unleavened loaves. And the unleavened 
loaves were of three types: Loaves of matza, wafers, and measures 
of flour mixed with water and oil. Accordingly, the leavened loaves 
were three times the size of the unleavened ones, and it was the 
leavened loaves that were used to consecrate additions to the city. 


Rami bar Hama says: One can infer from this baraita that the 
Temple courtyard is consecrated only with the remainder of the 
meal-offering,"" and not by the loaves of a thanks-offering. The 
remainder of the meal-offering is the part left over after a handful 
of it and its frankincense have been sacrificed on the altar; this 
remainder is eaten by a priest. What is the reason for this? The 
consecration of the Temple courtyard is like the consecration of 
Jerusalem. Just as with regard to Jerusalem, an item that is eaten 
specifically in it, i.e., the loaves of a thanks-offering, which are eaten 
anywhere in the city, consecrates the city, so too, with regard to 
the Temple courtyard, an item that is eaten specifically in it, i.e., 
the remainder of the meal-offering, consecrates the courtyard. 


Jerusalem se‘a and wilderness se‘a — ninama nig: Although 
the measures of volume used during the period of the Talmud 
retained the same names as the measures that had been used in 
the biblical period, they were not the same. As mentioned in several 


BACKGROUND 


places, the Jerusalem measures used in the Second Temple period 
were one-fifth larger than the wilderness measures that are referred 
to in the Bible. The Tzippori measures, used later on, were one-fifth 
larger than the Jerusalem measures. 


HALAKHA 


Two thanks-offerings that are mentioned - *nw 
wayw nitin: When an addition is made to the city of 
Jerusalem, the Sanhedrin offers two thanks-offerings, 
and the priests take the leavened loaves of these 
offerings to consecrate the addition. When they 
reach the farthest point that they wish to consecrate, 
they stand in that place and partake of the loaves of 
one of the thanks-offerings (Rambam Sefer Avoda, 
Hilkhot Beit HaBehira 6:12). 


The thanks-offering came from five Jerusalem 
se'a — niwy PXD wan m nI mt TTA: The 
loaves that are brought With a thanks- offering are 
formed as follows: Twenty measures of a tenth of an 
ephah of flour are taken, ten of which are used to 
make ten leavened loaves. The other ten are divided 
equally into thirty portions, to make thirty unleav- 
ened loaves: Ten loaves of matza, ten wafers, and ten 
measures of flour mixed with water and oil (Rambam 
Sefer Avoda, Hilkhot Ma‘aseh HaKorbanot 9:17-18). 


The Temple courtyard is consecrated only with 
the remainder of the meal-offering - ANYI px 
ama ywa Koy mop: If an addition is made 
to the Temple “courtyard, it is consecrated with the 
remainder of a meal-offering. Just as Jerusalem is 
consecrated with the loaves of a thanks-offering, 
which can be eaten only in the city, so the Temple 
courtyard is consecrated with the remainder of a 
meal-offering, which can be eaten only in the Temple 
courtyard. They are eaten at the furthest point of the 
area that is being consecrated, in accordance with 
the opinion of Rami bar Hama and the conclusion 
in the Gemara (Rambam Sefer Avoda, Hilkhot Beit 
HaBehira 6:13). 


NOTES 


With the remainder of the meal-offering - wa 
mma: In other words, not with thanks- offering 
loaves, but with the remainders of the various meal- 
offerings offered in the Temple, as these remainders 
may be eaten only by priests and only within the 
confines of the Temple courtyard (Rashi). 
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HALAKHA 
Even the priests’ portion shall not be baked leavened — 
yan maxKn x pon ay: The remainder of the meal- 
offerings, which is eaten by the priests, may be eaten 
with all other foods, even honey, but it may not be eaten 
leavened (Rambam Sefer Avoda, Hilkhot Ma‘aseh HaKor- 
banot 12:14). 


The two loaves become consecrated with the slaugh- 
ter of the lambs — wap xin wwa nwnw onda mW: 

The two lambs offered on Shavuot cause the loaves 
offered with them to become consecrated only when 

they are slaughtered (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 17:18). 


The building of the Temple does not override the 
Festival — Jip oF apia wp pra px: The Temple is not 
built at night; nor does the building of the Temple over- 
ride Shabbat or a Festival (Rambam Sefer Avoda, Hilkhot 
Beit HaBehira 1:12). 
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The Gemara asks: Is that to say that the loaves of a thanks- 
offering are not eaten in the Temple courtyard? Rather, the 
comparison should be drawn as follows: The consecration of 
the Temple courtyard is like the consecration of Jerusalem. Just 
as Jerusalem is consecrated with the loaves of a thanks-offering, 
which is an item that is eaten inside the city, and which, if it 
emerges from there, is disqualified, so too, the Temple court- 
yard is consecrated with an item that is eaten inside the courtyard, 
and which, if it emerges from there, is disqualified. This item is 
the remainder of a meal-offering, which can be eaten only by a 
priest and only in the Temple courtyard. 


The Gemara asks: If the consecration of the Temple courtyard is 
derived from the consecration of Jerusalem, let us say as follows: 
Just as there, with regard to the consecration of an addition made 
to Jerusalem, the loaves used in the ceremony are leavened, so too 
here, with regard to the consecration of an addition made to the 
Temple courtyard, the remainder of the meal-offering should be 
leavened. The Gemara expresses surprise at this suggestion: And 
how can you understand this? Is there a leavened meal-offering? 
A meal-offering is always unleavened. 


And if you would say that one leavens the remainder of the 
meal-offering, which the priests partake of, and he consecrates 
the Temple courtyard with it, that too is difficult, as isn’t it 
written: “It shall not be baked leavened, for their portion I 
have given it to them” (Leviticus 6:10)? And Reish Lakish says 
in explanation of this verse: Even the priests’ portion shall not 
be baked leavened," as it is prohibited to bake even a portion 
of the meal-offering leavened. 


The Gemara asks: Still, why not consecrate the Temple courtyard 
with a leavened meal-offering? It is possible to consecrate it 
with the two loaves of bread that are brought as a communal 
offering on the festival of Shavuot, which is a meal-offering that 
is leavened. The Gemara answers: Because actually it is not 
possible to do so. 


The Gemara explains why not. How could we do it? If we build 
the addition to the Temple courtyard on the eve of Shavuot and 
also consecrate it on the eve of the Festival, there is a difficulty, 
as the two loaves become consecrated as a meal-offering with 
the slaughter of the two lambs" that are sacrificed together with 
them as peace-offerings, and this occurs on the Festival itself, not 
on the eve of the Festival. 


If we build the addition to the Temple courtyard on the eve of 
the Shavuot festival, but consecrate it only now, on the Festival, 
this too is difficult, as we require consecration at the time of 
the completion of the building. 


If we build it on the Festival and consecrate it on the Festival, 
this also cannot be, as the building of the Temple does not 
override the Festival." 


If we leave the two loaves until after the Festival and build the 
addition to the Temple courtyard on the day after the Festival, and 
consecrate it by eating the two loaves on that day, this is difficult 
as well, as the two loaves were already disqualified by virtue of 
being left overnight after the Festival. 
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If we build the addition to the Temple courtyard on the eve of 
the Festival and leave a little unbuilt until after the Festival, and as 
soon as the day is over and the Festival is finished, we immediately 
finish building the addition and consecrate it with the two loaves 
before they become disqualified, this too is impossible, as the 
building of the Temple cannot take place at night. This is as Abaye 
says: From where is it derived that the building of the Temple 
cannot take place at night? As it is stated: “And on the day that 
the Tabernacle was erected” (Numbers 9:15), from which it can 
be derived: One may erect it during the day, but one may not erect 
it at night. Therefore, it is impossible" to consecrate the Temple 
courtyard with the two loaves; it must be done with the remainder 
of an unleavened meal-offering. 


§ The mishna teaches concerning the consecration of an addition 
to the city of Jerusalem or the Temple courtyard: And with a 
song. The Sages taught in a baraita: They sang the song of thanks- 
giving," i.e., Psalms, chapter 100, which begins: “A psalm of 
thanksgiving,” accompanied by harps, lyres, and cymbals, at 
every corner and upon every large stone in Jerusalem. And 
they also recited Psalms, chapter 30, which begins: “I will extol 
You, O Lord, for You have lifted me up,”™ and the song of evil 
spirits," i.e., Psalms, chapter 91, which begins: “He that dwells in 
the secret place of the Most High.” And some say that this psalm is 
called the song of plagues. 


‘The reason of the one who says that it is called the song of plagues 
is that it is written: “Nor shall any plague come near your dwell- 
ing” (Psalms 91:10). And the reason of the one who says that it is 
called the song of evil spirits is that it is written: “A thousand 
shall fall at your side and ten thousand at your right hand; but it 
shall not come near you” (Psalms 91:7). 


And they recited the psalm from the verse: “He that dwells in the 
secret place of the Most High shall abide in the shadow of the 
Almighty” (Psalms 91:1), until they completed the verse: “Because 
You, O Lord, are my refuge; You have made the most High Your 
habitation” (Psalms 91:9). And they would then recite Psalms, 
chapter 3, which begins: “A psalm of David, when he fled from 
Absalom his son. Lord, how many are my enemies become,’ until 
they reached the verse: “Salvation belongs to the Lord; Your 
blessing be upon Your people. Sela” (Psalms 3:9), which is the 
end of that psalm. 


It is related that Rabbi Yehoshua ben Levi would recite these 
verses to protect him from evil spirits during the night and fall 
asleep" while saying them. The Gemara asks: How could he do 
that? But doesn’t Rabbi Yehoshua ben Levi himself say: One is 
prohibited from healing himself with words of Torah?" The 
Gemara answers: To protect oneself is different, as he recited 
these verses only to protect himself from evil spirits, and not to 
heal himself. 


Song of thanksgiving - mindy yw: When an addition is made to 
he city of Jerusalem, people stand with harps, lyres, and cymbals, 
at each and every corner in Jerusalem, and recite: “I will extol you, O 
Lord, for You have lifted me up.” The Kesef Mishne says that the Ram- 
bam does not mention the song of evil spirits or the psalm contain- 
ing the verse “Lord, how many are my enemies become,’ because 
hese psalms were recited only at the time of the construction of 
he Second Temple, when there were many enemies surrounding 
he Jewish people (Rambam Sefer Avoda, Hilkhot Beit HaBehira 6:12). 


He would recite these verses and fall asleep - 


reap 307 1 wa 
aa: When reciting Shema before going to sleep, one adds the 
ollowing psalms: “He that dwells in the secret place of the Most 
High” (Psalms, chapter 91), and: “Lord, how many are my enemies 
become" until “Salvation belongs to the Lord” (Psalms 3:2-9), as did 


HALAKHA 


Rabbi Yehoshua ben Levi (Shulhan Arukh, Orah Hayyim 239:1, and see 
481:2 in the comment of Rema). 


One is prohibited from healing himself with words of Torah — 
mina nisani vx: With regard to one who whispers an 
incantation over a wound and then recites a verse, and one who 
recites a verse over a child to dispel his fear, and one who places a 
Torah scroll or phylacteries on a child so that he will sleep, not only 
do they fall into the category of sorcerers, but they are regarded as 
those who deny the Torah, because they relate to the words of the 
Torah as a cure for the body, when in fact they cure only the soul. It 
is permitted for one who is healthy to recite psalms and other verses 
in order that the merit of reciting them will protect him from harm 
(Rambam Sefer HaMadda, Hilkhot Avoda Zara 11:12; Shulhan Arukh, 
Yoreh De‘a 179:8—11). 
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NOTES 

Therefore it is impossible — wats xb 20m: 
Since it is impossible to consecrate additions to 
he Temple with a leavened meal-offering, this 
ype of offering is not an indispensable element 
of the procedure. Accordingly, one must explain 
hat the ruling of the mishna that any addition 
o the Temple that was not consecrated with all 
he ceremonial procedures listed there is not fully 
consecrated applies only to procedures that were 
ound in the Tabernacle, as it is stated: “And so 
shall you do” (Exodus 25:9), as these procedures 
are required by Torah law. By contrast, the loaves 
of thanks-offerings, which are derived from what is 
stated in the book of Nehemiah, are not indispens- 
able (Ritva). 


| will extol You, O Lord, for You have lifted me 
up- Gaia 99/71 aniy: The introductory verse of 
this psalm is: “A psalm and song at the dedication 
of the House; of David” and therefore its recita- 
tion is suitable when consecrating the Temple 
courtyard (Rashi). 


And the song of evil spirits - ys bw won: This 
is the title that the Sages assigned to Psalm 91, 
which, based on its content, is a promise of salva- 
ion from evil spirits and plagues, as it is stated 
here: “A thousand shall fall at your side and ten 
housand at your right hand.” Rashi comments 
hat this psalm was chosen because according to 
radition this is one of the eleven psalms that were 
composed by Moses, from the psalm that begins: 
‘A prayer of Moses” (Psalms, chapter 90) through 
he psalm that begins: “A psalm of thanksgiving” 
(Psalms, chapter 100). Moses recited this psalm at 
he time of the dedication of the Tabernacle, so it 
is fitting that it be recited also at the time of the 
dedication of the Temple in later times. 

The Bah questions Rashi’s interpretation, cit- 
ing a source that claims that Moses did not recite 
his psalm at that time, but rather he recited the 
verse found at the end of the previous psalm: “And 
et the beauty of the Lord our God be upon us” 
(Psalms 90:17). Nevertheless, other passages in 
he Midrash understand that Moses did recite this 
psalm in connection with the dedication of the 
Tabernacle and the resting of the Divine Presence 
upon it. This is also how the Sages expounded 
he verse: “He...shall abide in the shadow of the 
Almighty” (Psalms 91:1): God dwells, as it were, in 
he shadow of the Tabernacle (see Torat Hayyim). 


u“ 


Until: Because You, O Lord, are my refuge - '3 ty 
ma 71 TAK: Tosafot note that until this verse the 
psalm is concerned with enemies, e.g., “And you 
will see the recompense of the wicked” (Psalms 
91:8), which is appropriate for the time of the 
building of the Second Temple in the days of Ezra 
(see Ritva). 
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HALAKHA = —W¥W¥——————_- 
One who whispers over a wound - 73/7 by wnb: 
One who whispers an incantation over a wound or an il 
person, and spits, and then reads a verse, has no share in 
he World-to-Come. If he does not spit, it is still prohibited. If 
he ill or injured person is in mortal danger, it is permitted 
even to spit. The Rema adds that some say that the prohibi- 
ion applies only when the verse is recited in Hebrew, bu 
not when it is recited in another language (Rashi; see Beit 
Yosef). In any event, if he spits, he should be careful no 
o recite a verse even in a language other than Hebrew, 
especially if he mentions the name of God, so as not to 
jeopardize his share in the World-to-Come (Shulhan Arukh, 
Yoreh De‘a179:8, and in the comment of Rema). 


And two thanks-offerings would be brought after them — 
iwan nitin nwi: When an area is added to the city 
of Jerusalem, the court offers two thanks-offerings, the 
priests take the leavened bread, and the court follows 
after the thanks-offerings (Rambam Sefer Avoda, Hilkhot 
Beit HaBehira 6:12). 


How did the thanks-offerings move forward - 7¥°D 
isda: The two thanks-offerings move forward, one 
behind the other (Rambam Sefer Avoda, Hilkhot Beit 
HaBehira 6:12). 
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The Gemara challenges: But rather, when Rabbi Yehoshua ben 
Levi said that this is prohibited, he was referring to a situation 
where there is already a wound and one recites these verses in 
order to heal himself. But if there is already a wound and he 
recites these verses over it, is only this prohibited, and nothing 
more? But didn’t we learn in a mishna (Sanhedrin goa), that one 
who whispers an incantation over a wound" has no share in 
the World-to-Come? The Gemara answers: Wasn’t it stated with 
regard to that mishna that Rabbi Yohanan says: The mishna 
was taught with regard to one who spits into the wound and 
then whispers these verses. And the reason for the severity of 
this action is that the name of Heaven must not be mentioned 
in connection with spitting, as doing so is a show of contempt 
for God. 


§ The mishna teaches that as part of the consecration ceremony, 
the court would move forward, and two thanks- offerings would 
be brought after them," and all of the Jewish people would follow 
behind them. The Gemara asks: Is this to say that the members 
of the court walk in front of the thanks-offering? But isn’t it 
written in the verse from which this ceremony is derived: “And I 
placed two large thanks-offerings, and we went in procession to 
the right upon the wall, toward the dung gate; and after them 
went Hoshaiah, and half of the princes of Judah” (Nehemiah 
12:31-32)? The Gemara answers: This is what the mishna is 
saying: The court moves forward. And how is this done? The 
two thanks-offerings move forward, and the court follows 
after them. 


The Gemara clarifies this point: How exactly did the two thanks- 
offerings move forward?" Rabbi Hiyya and Rabbi Shimon, son 
of Rabbi Yehuda HaNasi, disagree about this. One Sage says: 
One thanks-offering alongside the other. And one Sage says: 
One behind the other. According to the one who says that 
the two offerings moved one alongside the other, the thanks- 
offering that the mishna refers to as the inner one is that which 
is closest to the wall. According to the one who says that the 
two offerings moved one behind the other, the thanks-offering 
that is called the inner one is that which is closest to the 
members of the court advancing behind the thanks-offerings. 


The Gemara analyzes these two opinions: We learned in the 
mishna: When they would reach the end of the place that they 
desired to consecrate, the inner thanks-offering would be eaten 
and the outer one would be burned. Granted, according to the 
one who says that the two thanks-offerings moved forward one 
behind the other, and that the inner one is the one that was in 
the rear, it is due to this that the inner one is eaten, because the 
outer one came before it and consecrated the additional area, 
so that it is now a sanctified place fit for the eating of the thanks- 
offering loaves. But according to the one who says that the two 
thanks-offerings moved forward one alongside the other, the 
two of them together consecrated the additional area. Why, 
then, is the inner one eaten and the outer one burned? 


The Gemara asks: And according to your reasoning, according 
to the one who says that the two offerings moved forward one 
behind the other, does one offering by itself consecrate the area? 
Didn't we learn in the mishna that with regard to any addition 
that was not made with all these ceremonial procedures, the 
addition is not consecrated? And even according to the one who 
says (see 16a) that the correct reading of the mishna is: With 
regard to any addition that was not made with any one of all 
these ceremonial procedures, the addition is not consecrated, 
nevertheless, these two thanks-offerings are one mitzva, and one 
without the other would not consecrate the area. 


Rather, Rabbi Yohanan said: 
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Based on a ruling of a prophet the loaves of one thanks-offering 
were eaten," and based on a ruling of a prophet the loaves of the 
other thanks-offering were burned. The prophets Haggai, Zecha- 
riah, and Malachi, who lived at the time of Ezra and Nehemiah’s 
reconsecration of Jerusalem, instructed the people concerning how 
the ceremony should be conducted, without providing reasons for 
the procedures. 


§ The mishna teaches: And with regard to any addition to the 
Temple that was not made with all these ceremonial procedures, 
one who enters there while ritually impure is not liable. It was stated 
that amora’im disagreed about the text of the mishna. Rav Huna 
says: We learned in the mishna: With all these, which means that 
all of these procedures are indispensable, and if even one is missing, 
the consecration does not take effect. Rav Nahman says: We 
learned in the mishna: With one ofall these; i.e., any one of these 
procedures suffices for the consecration to take effect. 


The Gemara further clarifies this disagreement. Rav Huna says: We 
learned in the mishna: With all these. The Gemara explains: He 
maintains that the initial consecration" of the Temple in the 
days of David and Solomon sanctified it for its time and sanctified 
it forever. Therefore, the site of the Temple retained its original 
sanctity even during the days of the Second Temple. And Ezra, who 
reconsecrated the area, did so merely as a commemoration of 
the initial consecration. Accordingly, even though there was no king 
or Urim VeTummim, the entire area was fully consecrated. By con- 
trast, in order to consecrate an area that had not been part of the 
initial consecration, all of these procedures are necessary and none 
can be omitted. 


Rav Nahman says: We learned in the mishna: With one of all these. 
The Gemara explains: He maintains that the initial consecration 
of the Temple sanctified it for its time only, and did not sanctify 
it forever. And Ezra consecrated the Temple and its courtyards, 
even though there was no king or Urim VeTummim. Consequently, 
it follows that there is no need for all of these procedures in order 
for the consecration to take effect. 


Rava raised an objection to Rav Nahman: The mishna explicitly 
states: Any addition that was not made with all these procedures. 
Rav Nahman said to him: Emend the mishna and teach it as stating: 
With one of all these procedures. 


NOTES 

With one of all these - by bon Dina: Rashi 
explains (15b) that this means that the presence of 
even one of all the items listed in the mishna suffices 
for the consecration to be complete. The later com- 
mentaries write that this relates only to the presence 
of a king, a prophet, the High Priest, the Sanhedrin, 
and the Urim Velummim. All opinions require con- 
secration by means of two thanks-offerings or the 
remainder of a meal-offering (see Hazon Ish). 


HALAKHA 


Based on a ruling of a prophet they were eaten - x29 by 
mbar: When the procession reaches the end of the area they 
wish to consecrate, those present stand and partake of the 
loaves of one of the two thanks-offerings, and the loaves of the 
other offering are burned. A prophet determines which loaves 
are eaten and which are burned, in accordance with the opinion 
of Rabbi Yohanan (Rambam Sefer Avoda, Hilkhot Beit HaBehira 
6:12, and Radbaz and Kesef Mishne there). 


With all these... .initial consecration - MNOK TWIT.. soy boa: 
Any place that was not consecrated with all of the elements 
mentioned in the mishna and in that order is not completely 
consecrated. Although Ezra offered two thanks-offerings, he 
did so merely as a commemoration of the initial consecra- 
tion. He did not consecrate the area with his actions, as there 


was neither a king nor Urim VeTummim. Nevertheless, the area 
was consecrated during the initial consecration in the time of 
Solomon, who consecrated the Temple courtyard and the city 
of Jerusalem for their time and forever. Therefore, offerings 
may be sacrificed even when the Temple is not standing, and 
offerings of the most sacred order can be eaten in the entire 
area of the Temple courtyard, even when it is in a state of ruin 
and no longer enclosed by a wall. Offerings of lesser sanctity 
and second-tithe produce can be eaten in the entire city of 
Jerusalem, even when it has no walls. 

In contrast to the initial consecration of Jerusalem and the 
Temple, which was for all time, the initial consecration of Eretz 
Yisrael with regard to the Sabbatical Year, tithes, and other mat- 
ters, did not apply forever. This is because the sanctity of the 
Temple and Jerusalem is due to the Divine Presence, which 


can never be nullified, but the halakhot of the Sabbatical Year 
and tithes are based on the conquest of Eretz Yisrael by the 
Jewish people. When Eretz Yisrael was removed from the Jewish 
people, their conquest was negated, and the land was there- 
after exempt by Torah law from the halakhot relating to the 
Sabbatical Year and tithes. This is in accordance with the opinion 
of Rabbi Nahman and the Gemara’s conclusion that even Rabbi 
Eliezer maintains that the initial consecration of Jerusalem and 
the Temple was for their time and forever. 

The Ra’avad disagrees and rules that not only was the initial 
consecration of Jerusalem and the Temple nullified, but even 
the second consecration was nullified, as Ezra knew that the 
Temple and Jerusalem would eventually be eternally conse- 
crated; therefore, he did not consecrate them forever (Rambam 
Sefer Avoda, Hilkhot Beit HaBehira 6:14). 
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LANGUAGE 
Ponds [bitzin] - py¥va: This Aramaic term is possibly related 
to the biblical words bika and bitza. The usual meaning of 
this word is swamp, or a place where water gathers to form 
a shallow pond. 


Mount of Olives [Har HaMishha] — anwiait xy: The word 
mishha means anointing in Hebrew, and is similar to the 
Aramaic mashah, meaning oil. This was therefore used as 
another name for Har HaZeitim, the Mount of Olives. Allu- 
sions to this name are found in several places in the Bible, 
where the mountain is referred to as “the mountain that 
destroys [Har HaMashhit}" (e.g., Jeremiah 51:25), because of 
the idol worship that was conducted there. 


View of the Mount of Olives from the Old City of Jerusalem 
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The Gemara cites a proof against the opinion of Rav Nahman: 
Come and hear a baraita: Abba Shaul says: There were two 
ponds [bitzin] on the Mount of Olives [Har HaMishha],' a 
lower pond and an upper pond. The lower pond was consecrated 
during the time of the First Temple with all the procedures men- 
tioned in the mishna, and it has the sanctity of Jerusalem for all 
purposes. By contrast, the upper pond was not consecrated 
with all these procedures, but rather it was consecrated by those 
who returned from the exile in Babylonia, without a king and 
without the Urim VeTummim. 


The baraita continues: With regard to the lower pond, whose 
consecration was complete, amei ha‘aretz,’ uneducated people 
who were not scrupulous in their observance of the mitzvot relat- 
ing to tithes and to ritual purity, would enter into there and would 
partake of offerings of lesser sanctity’? that may be eaten in all 
of Jerusalem there, but they would not partake of second tithe® 
there because they conducted themselves stringently concerning 
this matter. And haverim, who were meticulous in their obser- 
vance of those mitzvot, would partake of both offerings oflesser 
sanctity and second tithe there. 


The baraita continues: As for the upper pond, whose consecration 
was incomplete, amei ha‘aretz would enter into there and par- 
take of offerings of lesser sanctity there, but they would not 
partake of second tithe there. And haverim would partake of 
neither offerings of lesser sanctity nor second tithe there. And 
for what reason did they not consecrate the upper pond? It was 
because additions can be made to the city of Jerusalem or to 
the Temple courtyards only by a special body comprising the 
king, a prophet, the Urim VeTummim, and the Sanhedrin of 
seventy-one, and with two thanks-offerings and with a special 
song. 


NOTES 


Amei ha‘aretz — ¥ 1871 "ay: According to the standard version of 
the Gemara, which is the version Rashi had, there is an obvious 
difficulty: Why did the amei haaretz refrain from eating second 
tithe in the areas that were added to the city, while at the same 
time they allowed themselves to partake of sacrificial food in 
places where the haverim did not eat? Rashi explains at length 
that the amei haaretz who tithed their produce were extremely 
vigilant with regard to the mitzvot associated with it, because it 
requires each person to make a declaration that he performed 
the mitzva in a complete manner. Additionally, they were aware 
of the Sages’ statement that one who fulfills this mitzva will 
be rewarded with wealth. Consequently, they were careful 
to partake of their second tithe in a place whose sanctity was 


Offerings of lesser sanctity — ap mw Tp: The offerings brought 
in the Temple are divided into two main categories: Offerings 
of the most sacred order and offerings of lesser sanctity. The 
offerings of the most sacred order include the Yom Kippur offer- 
ings, communal sin-offerings, burnt-offerings, and standard 
sin-offerings. The offerings of lesser sanctity include peace- 
offerings, animal tithe offerings, and the Paschal offering. 

One of the primary differences between the two types of 
offerings is that offerings of the most sacred order are slaugh- 
tered only in the northern section of the Temple courtyard, 
while offerings of lesser sanctity may be slaughtered anywhere 
in the courtyard. Another difference is that the prohibition 
against misusing Temple property applies to offerings of the 
most sacred order as soon as they are consecrated, and it 
applies both to the portions that must be burned on the altar 
and to the portions that are to be eaten. For offerings of lesser 
sanctity, the prohibition applies only to those portions to be 
burned on the altar, and only after the blood has been sprinkled 
on the altar. Furthermore, offerings of the most sacred order 
may be consumed only on the day that the animal is sacrificed 


BACKGROUND 


definite. Many early commentaries had a different version of the 
text, according to which the haverim and amei haaretz partook 
of sacrificial food and second tithe in the area of the lower 
pond and the only difference between these two groups was 
with regard to the upper pond, where the amei ha‘aretz were 
stringent with regard to second tithe and lenient with regard 
to sacrificial food. Tosefot HaRosh explains that Rashi preferred 
the standard version of the Gemara, which is essentially the ver- 
sion found in the Josefta, over the other, more straightforward 
version, because if everyone was stringent in the lower pond, 
there would be no need to mention it at all, since it is like the 
rest of Jerusalem, and the novelty would be only with regard 
to the upper pond. 


and that night, while most offerings of lesser sanctity may also 
be consumed on the following day. 


Second tithe — 3 Wyn: The second tithe is separated after 
teruma has been given to the priests and the first tithe has 
been given to the Levites. Second tithe is to be given during the 
first, second, fourth, and fifth years of the Sabbatical cycle. After 
second tithe is separated, it is brought to Jerusalem to be eaten 
there by its owner. If this is difficult, because the journey to 
Jerusalem is too long, or if the produce became ritually impure, 
it can be redeemed for an equivalent sum of money. If one 
redeems his own produce, he is required to add one-fifth of its 
value to the redemption money. The money is then brought 
to Jerusalem, where it is spent on food. Second tithe can be 
redeemed only with minted coins; blank coins and promissory 
notes cannot be used. Today, second tithe is still redeemed, but 
only for a nominal sum, since in the absence of the Temple it is 
no longer brought to Jerusalem. The halakhot of second tithe 
are discussed in tractate Ma‘aser Sheni. 
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The Gemara asks: But why did they consecrate the upper pond if 
they could not do so properly? This Gemara responds: Why did 
they consecrate it? Didn’t you say that they did not consecrate it? 
Rather, the question should be asked as follows: Given that they 
could not consecrate the upper pond, why did they bring it within 
the walls of the city? The Gemara answers: Because it was a weak 
point [turpa]! of Jerusalem and it would have been easy to con- 
quer the city from there, it became necessary to include it within 
the wall. This baraita seems to present explicit proof against the 
opinion of Rav Nahman, who holds that there is no need for all of 
the procedures listed in the mishna in order for the consecration 
to be complete. 


The Gemara rejects this proof: This is a dispute between tanna’im 
as to whether the initial consecration of Jerusalem and the Temple 
sanctified them only for their time or forever. Abba Shaul maintains 
that the initial consecration lapsed, and therefore the reconsecration 
required all of the procedures mentioned in the mishna. Where is 
this dispute taught? As itis taught in a mishna (Eduyyot 8:6): Rabbi 
Eliezer says: I heard that when they were building the Sanctuary 
in the Second Temple, they fashioned temporary curtains for 
the Sanctuary and temporary curtains for the courtyards" to serve 
as partitions until the construction of the stone walls was completed. 
The difference was only that in the Sanctuary, the workers built the 
walls outside" the curtains, without entering, and in the courtyards, 
the workers built the walls within the curtains. 


The mishna continues: Rabbi Yehoshua says: I heard that one 
sacrifices offerings on the altar even if there is no Temple, and 
one partakes of offerings of the most sacred order in the Temple 
courtyard even if there are no curtains, and one partakes of 
offerings of lesser sanctity and second-tithe produce in Jerusalem 
even if there is no wall surrounding the city. This is due to the fact 
that the initial consecration sanctified the Temple and Jerusalem 
for their time and also sanctified them forever. The Gemara con- 
cludes: From the fact that Rabbi Yehoshua based his opinion on the 
principle that the initial consecration sanctified the Temple and 
Jerusalem forever, can one not learn by inference that Rabbi Eliezer 
maintains that it did not sanctify them forever? Apparently, this 
issue is the subject of a dispute between tanna’im. 


Ravina said to Rav Ashi: From where do you draw this inference? 
Perhaps everyone maintains that the initial consecration sancti- 
fied the Temple and Jerusalem for their time and also sanctified 
them forever. And one Sage, Rabbi Eliezer, stated that tradition, 
which he heard from his teachers, and one Sage, Rabbi Yehoshua, 
stated that tradition, which he heard from his teachers, and there 
is no dispute between them. And if you would say: Why do I need 
curtains at all according to Rabbi Eliezer? The original sanctity 
remained when Jerusalem was not surrounded by walls, and simi- 
larly, the presence or absence of curtains is irrelevant to the sanctity 
of the Temple area. The Gemara answers: The curtains were estab- 
lished merely for seclusion, as it would have been unbecoming for 
the activity in this most sacred venue to be visible to all. 


Rather, this matter is subject to a dispute between these tanna’im, 
as it is taught in a baraita with regard to the walled cities listed in 
the mishna in tractate Arakhin (32a): Rabbi Yishmael, son of Rabbi 
Yosei, said: Why did the Sages enumerate specifically these nine 
cities as cities that were walled since the days of Joshua, son of 
Nun? In fact, there were many more. The reason is that when the 
exiles ascended to Eretz Yisrael from Babylonia in the time of Ezra, 
they found these cities and consecrated them" as walled cities; but 
the sanctity of the first walled cities, enumerated in the book of 
Joshua, was nullified when settlement in Eretz Yisrael was negated 
and the Jewish people were exiled. The Gemara comments: Appar- 
ently, Rabbi Yishmael, son of Rabbi Yosei, maintains: The initial 
consecration sanctified the Temple and Jerusalem for their time 
only and did not sanctify them forever. 


_ LANGUAGE 
Weak point [turpa] - nan: The primary meaning of 
the word torefis nakedness, which was generalized to 
refer to any place that should be covered or hidden. 
Consequently, it is similar in meaning to erva, as in: 
“You have come to see the nakedness [ervat] of the 
land” (Genesis 42:12). In a broader sense it refers to 
a place with weak defenses, which can be used as 
an entry point for enemies. What is described here 
may refer to the fortifications that were built in the 


Hasmonean period. In similar fashion, during the reign 
of King Agrippa additional areas on the northern side 
of Jerusalem, which lacked natural barriers that could 
serve as obstacles against potential invaders, were 
hird wall of the city. 


included within the 


Mosaic of Jerusalem during the Sond Temple period with the 
extension of the third wall shown 


NOTES 
They fashioned curtains for the Sanctuary and 
curtains for the courtyards - oyopr bath Dyp wy 
nin: Rashi explains that at this point in the discus- 
sion the Gemara understands that the purpose of the 
curtains was to serve as a temporary substitute for the 
walls of the Sanctuary and the Temple courtyard so 
that offerings could be sacrificed there, as the initial 
sanctity of the site of the Temple had been nullified. 


In the Sanctuary they built the walls outside - Soma 
yanan pya: This is because they tried to prevent peo- 
ple from seeing the inside of the Sanctuary. A similar 
procedure was adopted with respect to artisans called 
in to perform repairs in the Holy of Holies. In trac- 
tate Megilla (10a), Rashi explains that a partition was 
erected to prevent workers from mistakenly entering 
an area forbidden to them. 


They found these and consecrated them — by wya 
awt: When the Jews were exiled after the destruc- 
tion of the First Temple, the sanctity of the cities that 
were walled in the time of Joshua was nullified. When 
Ezra ascended at the time of the second entry into 
Eretz Yisrael, all the walled cities that existed at that 
time were consecrated, as the Jewish people's entry 
into the land in the days of Ezra is compared to their 
entry in the days of Joshua. Just as when they entered 
in the days of Joshua, they counted Sabbatical and 
Jubilee Years, consecrated walled cities, and became 
obligated in tithes, so too, when they entered in the 
days of Ezra, they counted Sabbatical and Jubilee Years, 
consecrated walled cities, and became obligated in 
tithes. This is because the initial consecration was for 
their time and not forever, in accordance with the 
opinion of Rabbi Yishmael, son of Rabbi Yosei (Ram- 
bam Sefer Zera’im, Hilkhot Shemitta VeYovel 12:15; see 
Hilkhot Terumot 1:5). 
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NOTES 


All these mitzvot - wbx myn bs: Special halakhot govern the 
walled cities, whose unique sanctity sets them apart from other 
places in Eretz Yisrael. These include the obligation to send 
lepers out of the city, the prohibition against turning the outer 
sections of the city into fields, and the halakha with regard to 
redemption of sold property. 


HALAKHA 


Which has a wall - main xb Wr: With regard to the halakha 
governing a walled city, a city is ‘defined as walled according to 
s status at the time of the conquest of Eretz Yisrael. How so? A 
city that was not walled at the time of Joshua's conquest, even 
if itis walled now, is considered an unwalled city, whereas a city 
that was walled in the days of Joshua, even if it is not walled 
now, is considered a walled city. This is in accordance with the 
opinion of Rabbi Yishmael, son of Rabbi Yosei. The Ra'avad asks: 
If the initial consecration was nullified, why should the critical 
factor be the city’s status at the time of Joshua's conquest? 
The Kesef Mishne and others understand that the Rambam is 
describing the classification of walled cities during the period 
of the First Temple, but that from the time of Ezra, a city is 
defined as a walled city in accordance with its status in the 
days of Ezra. Although the Rambam maintains that the initial 
consecration of Eretz Yisrael was nullified, this halakha does 
not contradict the ruling of Rabbi Elazar bar Yosei with regard 
to the issue of walled cities (Rambam Sefer Zera‘im, Hilkhot 
Shemitta VeYovel 12:15). 


BACKGROUND 


Redemption of houses in a walled city - Ain wna nywa: 

The Torah (Leviticus, chapter 25) states that an ancestral field 

cannot be permanently sold. Even if the original owner fails 
o redeem his land after selling it, the field returns to him dur- 
ing the Jubilee Year. A different halakha applies to houses in 
walled cities; one who sells a house in a walled city has a year 
o redeem it, and if he fails to do so, it becomes the permanent 
property of the buyer. The owner of a house in a walled city 
receives fewer protections than the owner of a field since a 
house is only a place of residence, while a field is considered 
a primary source of one’s livelihood (Ramban). Houses in the 
walled cities of Levites are governed by the same halakhot as 
ancestral fields. 


Perek II 
Daf16 Amud b 


BACKGROUND 

If it is not needed for the matter — py 42% ox: This form of 
reasoning is one of the thirty-two hermeneutical principles 
of Rabbi Eliezer, son of Rabbi Yosei. According to most com- 
mentaries, the conclusions drawn from these principles are as 
authoritative as halakhot explicitly written in the Torah (see Yad 
Malakhi). This principle is based on the superfluity of a verse in 
the context in which it is written. Owing to this superfluity the 
verse is applied to another context, though never to a matter 
totally unrelated to the plain meaning of the text. 
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And the Gemara raises a contradiction from a different baraita: 
Rabbi Yishmael, son of Rabbi Yosei, says: Were these cities 
that are enumerated in tractate Arakhin the only walled cities? 
But isn’t it already stated: “Sixty cities, all the region of 
Argob, the kingdom of Og, king of Bashan, all these were cities 
fortified with high walls, gates and bars” (Deuteronomy 3:4-5), 
indicating that there were many walled cities in the time of 
Joshua? Rather, why then did the Sages enumerate specifically 
these cities? It is due to the fact that when the exiles ascended 
from Babylonia they found these and consecrated them as 
walled cities. 


The Gemara asks: They consecrated them? If their sanctity 
remained, it should not have been necessary to consecrate them. 
Now, don’t we say later in the same baraita that it is not neces- 
sary to consecrate them? The Gemara clarifies: Rather, this is 
what the baraita means to say: When the exiles ascended from 
Babylonia they found these and enumerated them. 


The baraita continues: And not only these, but in any city 
with regard to which you receive a tradition from your ances- 
tors that it was surrounded by a wall from the days of Joshua, 
son of Nun, all these mitzvot" with regard to walled cities 
are observed in it, due to the fact that the initial consecration 
sanctified the Temple and Jerusalem for their time and sancti- 
fied them forever. The Gemara comments: This is difficult, 
as there is a contradiction between one statement of Rabbi 
Yishmael bar Yosei and another statement of Rabbi Yishmael 
bar Yosei. 


The Gemara answers: If you wish, say that there are two tanna’im 
who disagree with regard to the opinion of Rabbi Yishmael bar 
Yosei. Each transmitted Rabbi Yishmael’s opinion in a different 
manner. And if you wish, say instead that one of the traditions 
is mistaken, as one of the baraitot was stated by Rabbi Elazar 
bar Yosei, and not his brother, Rabbi Yishmael. As it is taught 
in a baraita: Rabbi Elazar bar Yosei says that the verse with 
regard to walled cities states: “Which has [lo] a wall” (Leviticus 
25:30)."® The word lo is written with an alef, meaning no, and 
accordingly the verse would be stating to the contrary, that the 
city does not have a wall, but its vocalization is in the sense of its 
homonym, lo with a vav, meaning that it has a wall. This indicates 
that even if it does not presently have a wall but it had a wall 
previously, it retains its status as a walled city. It is Rabbi Elazar 
bar Yosei who maintains that the first consecration sanctified 
the Temple and Jerusalem forever. 


§ The mishna teaches about one who was ritually pure when 
he entered the Temple but who became impure while in the 
Temple courtyard, and afterward his impurity was hidden from 
him. The Gemara asks: From where do we derive that one is 
liable even if he contracted impurity in the Temple courtyard 
and failed to leave immediately by way of the shortest route, and 
not only ifhe entered the Temple courtyard when he was already 
impure? Rabbi Elazar says: One verse states: “He has defiled 
the Tabernacle of the Lord” (Numbers 19:13), and one verse 
states: “For he has defiled the Temple of the Lord” (Numbers 
19:20). If this second verse is not needed for the matter? of one 
who contracted impurity outside before he entered the Temple 
courtyard, as this situation is already referred to in the previous 
verse, apply it to the matter of one who contracted impurity 
inside the Temple courtyard. 
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The Gemara asks: But is it really superfluous to have both of 
these verses, one having been sufficient? Aren’t they each neces- 
sary to teach a novel ruling? As it is taught in a baraita: Rabbi 
Elazar says: If it is stated: “Tabernacle,” why does it state: 
“Temple”? And if it is stated: “Temple,” why does it state: “Tab- 
ernacle”? He explains: Had the verse stated only: “Tabernacle,” 
and not stated: “Temple,” I would have said that one is liable 
for entering the Tabernacle in a state of impurity, since it was 
anointed with the anointing oil, and therefore it carries greater 
sanctity, but he is not liable for entering the Temple, which 
was not anointed with the anointing oil. And had the verse stated 
only: “Temple,” and not stated: “Tabernacle,” I would have 
said that one is liable for entering the Temple in a state of impu- 
rity, since its sanctity is an eternal sanctity, but he is not liable 
for entering the Tabernacle, whose sanctity was only for its time. 
For this reason, it is stated: “Tabernacle,” and for this reason, it 
is stated: “Temple.” 


The Gemara answers: Rabbi Elazar did not base his derivation on 
a superfluous verse, but on the change in wording between the 
two verses. This is what is difficult for him: Since the Tabernacle 
is also called Temple and the Temple is also called Tabernacle, 
then let the verse write either in both verses: Temple, or in 
both verses: Tabernacle; why do I need both “Tabernacle” and 
“Temple”? Conclude two conclusions from it, i.e., that one is 
liable even for impurity contracted inside the grounds, and that 
the halakha applies both in the Tabernacle and in the Temple. 


The Gemara questions its previous assumption: Granted, the 
Temple is also called Tabernacle, as it is written: “And I will 
set My Tabernacle among you” (Leviticus 26:11)," where the 
reference is to the Temple, as the verse is referring to that which 
will transpire after the Jewish people have settled in their land. 
But from where do we derive that the Tabernacle is also called 
Temple? If we say that it is derived from that which is written: 
“And the Kehatites, the bearers of the Temple, set forward” 
(Numbers 10:21), that instance of the term Temple is not written 
with regard to the Tabernacle; rather, it is written with regard to 
the Ark and the other sacred vessels. Rather, it is derived from 
here: “And let them make Mea Temple, that I may dwell among 
them” (Exodus 25:8), where the reference is to the Tabernacle, 
as immediately afterward it is written: “According to all that I 
show you, the pattern of the Tabernacle” (Exodus 25:9). 


§ The mishna teaches: If he bowed down, or he tarried" in the 
Temple courtyard long enough to bow down, or he went out 
by way of a longer route when he could have taken a shorter 
route, he is liable to bring a sliding-scale offering. Rava says: They 
taught this only when he bowed down in the Temple courtyard 
facing inward," toward the Holy of Holies, as that alone is proper 
bowing. But if he bowed down facing outward, that is not con- 
sidered bowing. When he bows facing outward, if he tarried in 
the Temple courtyard long enough to bow down, yes, he is liable, 
but if he did not tarry long enough to bow down, he is not 
liable. 


There are those who teach the statement of Rava with regard to 

the latter clause:" Or if he tarried in the Temple courtyard long 
enough to bow down, he is liable to bring a sliding-scale offering. 
It may be said by inference that bowing down itself entails tar- 
rying, and the mere act of bowing does not render one liable. With 

regard to this Rava says: They taught this only when he bowed 

down facing outward. In such a case, he is liable only ifhe tarried 

long enough to bow down. But ifhe bowed down facing inward 

toward the Holy of Holies, he is liable even ifhe did not tarry for 
that length of time. And this is what the mishna is saying: If he 

bowed down facing inward, or if he tarried long enough to bow 
down while he was bowing down facing outward, he is liable. 
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NOTES 


As it is written, and | will set My Tabernacle among 
you = 93072 FINN Nd: Rashi explains here that this 
means that any dwelling for the Divine Presence that 
is placed “among you" is called a Tabernacle. In tractate 
Firuvin (2a) he explains that this verse must be referring 
to the Temple, as when it was stated, the Tabernacle 
had already been constructed. Consequently, the verse 
must be speaking only of the Temple, which was to be 
built in the future. 


If he bowed down or he tarried — naw ix MAn: 
The mishna is discussing one who exerted himself 
and completed his bowing in less time than is usually 
required to bow (Ri Migash). 


There are those who teach this with regard to the 
latter clause - KD*DN 7 227 XDN: The disagree- 
ment is with regard to the matter about which Rava 
made his statement, and the meaning of the mishna 
according to each opinion. With regard to the practi- 
cal halakha, there is no difference between the two 
versions (Ri Migash). 


HALAKHA 

He bowed down facing inward - 0°35 30D mnAwT: 
f one became ritually impure while in the Temple 
courtyard, if he then tarried, or turned his face to the 
Sanctuary and bowed, even without tarrying, he is 
iable to be punished with karet if he acted intention- 
ally, and he must bring an offering if he acted unwit- 
ingly. If he did not turn his face to the Sanctuary, but 
bowed facing outward, he is exempt unless he tarried 
ong enough for a standard act of bowing. This is in 
accordance with the opinion of Rava (Rambam Sefer 
Avoda, Hilkhot Biat HaMikdash 3:22—23). 
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Onlookers spreading their arms and legs during the Yom Kippur service 
in the Temple 
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The Gemara asks: What are the circumstances of bowing in 
which there is tarrying, and what are the circumstances of 
bowing in which there is no tarrying? The Gemara answers: 
With regard to bowing in which there is no tarrying, that is 
merely kneeling. As for bowing in which there is tarrying, 
that is prostrating oneself while spreading one’s arms and legs 
in total submission. 


The Gemara asks: And what is the measure of that tarrying? 
Rabbi Yitzhak bar Nahmani and one other Sage who was 
with him disagree about this. And who is that other scholar? 
Rabbi Shimon ben Pazi. And some say that it was Rabbi 
Shimon ben Pazi and one other Sage who was with him. 
And who is that other scholar? Rabbi Yitzhak bar Nahmani. 
And some say it was Rabbi Shimon bar Nahmani. One Sage 
says: It is as long as the time it takes to recite this following 
verse in its entirety, and one Sage says: It is as long as the time 
it takes to recite from the term “and they bowed” in the middle 
of that verse until the end." What is the verse? “And when all 
the children of Israel saw how the fire came down, and the 
glory of the Lord upon the House, and they bowed with their 
faces to the ground upon the pavement, and prostrated them- 
selves, and praised the Lord, saying: For He is good, for His 
steadfast love endures forever” (11 Chronicles 7:3). 


The Gemara discusses the different forms of bowing in greater 
detail. The Sages taught: The term kidda indicates falling upon 
one’s face," and so the verse states: “Then Bathsheba bowed 
[vatikkod] with her face to the ground” (1 Kings 1:31). Keria 
means descending upon one’s knees, and so the verse states 
with regard to Solomon: “He rose from before the altar of 
the Lord, from kneeling [mikero‘a] upon his knees” (1 Kings 
8:54). Hishtahava‘a, this is prostrating oneself while spread- 
ing one’s arms and legs? in total submission, and so the verse 
states that Jacob asked, in response to Joseph’s relating of his 
dream: “Shall I and your mother and your brothers indeed 
come to bow down [lehishtahavot] to you to the ground” 
(Genesis 37:10), i.e., spread out completely on the ground. 


§ Rava raises a dilemma: Is tarrying long enough to bow down 
necessary to incur lashes? If one was warned not to remain in 
the Temple courtyard in a state of impurity, is he liable to receive 
lashes only if he remains there long enough to bow down, com- 
pletely spread out on the ground? Oris tarrying not necessary 
to incur lashes, and he is immediately liable to receive lashes? 
The Gemara clarifies the two possibilities: Is it learned as a 
tradition that tarrying is necessary in order to incur liability to 
bring an offering, but not learned as a tradition that tarrying 
is necessary to become liable to receive lashes? 


HALAKHA 


From: And they bowed, until the end - xo sivas: 
The measure of tarrying for which one is liable is the time it 
takes to recite the second portion of the verse, i.e., “And they 
bowed themselves with their faces to the ground upon the 


pavement, and prostrated themselves, and praised the Lord, 
saying: For He is good, for His steadfast love endures forever.’ 


The Kesef Mishne notes that the Rambam understands from 
the Jerusalem Talmud that according to the first opinion in the 
Gemara here, the period of tarrying is the time required to recite 
the verse until the words “and they bowed,’ whereas according 


to the second opinion it is the time required to recite from “and 
they bowed" until the end of the verse. The Rambam rules in 
accordance with the second, more lenient, opinion (Rambam 
Sefer Avoda, Hilkhot Biat HaMikdash 3:23). 


Kidda indicates falling upon one’s face - m'a% by mp: Keria 
means descending upon one's knees, kidda indicates falling 
upon one’s face, and hishtahava’a refers to bowing on the 
ground with outstretched arms and legs (Rambam Sefer Ahava, 
Hilkhot Tefilla 5:13; see Sefer HaMadda, Hilkhot Avoda Zara 6:6). 
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Or perhaps it is learned as a tradition that tarrying is necessary to 
incur any liability for impurity within the Temple, and it is no 
different whether the liability is to bring an offering, and it is no 
different whether it is to receive lashes? The Gemara concludes: 
The dilemma shall stand unresolved. 


Rava raises another dilemma: If an impure person suspended 
himself in the airspace of the Temple courtyard" long enough to 
bow down, what is the halakha? When it is learned as a tradition 
that an impure person is liable for tarrying in the Temple, is this 
only with regard to tarrying that is suited for bowing; but with 
regard to tarrying that is not suited for bowing, as in this case, 
where the person cannot bow down as long as he is suspended in 
the air, itis not learned as a tradition that one is liable? Or perhaps 
itis learned as a tradition that there is liability for tarrying within 
the Temple, and it is no different whether the tarrying is suited 
for bowing, and it is no different whether the tarrying is not 
suited for bowing. The Gemara concludes: The dilemma shall 
stand unresolved. 


Rav Ashi also raises a dilemma relating to this matter: If one inten- 
tionally rendered himself ritually impure” while he was in the 
Temple courtyard, what is the halakha with regard to tarrying? Is 
it learned as a tradition that tarrying is necessary when one con- 
tracts impurity while in the Temple in circumstances beyond his 
control, but not learned as a tradition that tarrying is necessary 
when he renders himself impure intentionally? Or perhaps it is 
learned as a tradition that tarrying is necessary for any liability for 
impurity within the Temple, and it is no different whether the 
impurity was contracted in circumstances beyond his control, 
and it is no different whether it was contracted intentionally. The 
Gemara concludes: The dilemma shall stand unresolved. 


Rav Ashi raises another dilemma: If a nazirite, who is prohibited 
from contracting impurity imparted by a corpse, found himself 
alongside a grave," is tarrying there a necessary condition for 
him to incur lashes, or is tarrying not necessary, and he is liable 
immediately? Is it learned as a tradition that tarrying is necessary 
within the Temple, but not learned as a tradition that tarrying is 
necessary outside the Temple, and the nazirite is liable immedi- 
ately? Or perhaps it is learned as a tradition that tarrying is neces- 
sary for liability for impurity contracted in circumstances beyond 
one’s control, and it is no different whether the impurity was 
contracted within the Temple, and it is no different whether it 
was contracted outside the Temple. The Gemara concludes: The 
dilemma shall stand unresolved. 


HALAKHA 


He suspended himself in the airspace of the Temple courtyard — 
TRY MNI tay abn: If one who is ritually impure suspended him- 
self in the airspace above the Temple courtyard he does not bring 

an offering as there is an unresolved dilemma as to whether the 

airspace is considered like the Temple courtyard itself (Rambam 

Sefer Korbanot, Hilkhot Shegagot 11:4). 


One intentionally rendered himself ritually impure - sayy xa 
‘via: There is an unresolved dilemma as to whether tarrying is 
necessary to incur liability only when one contracts impurity in 
circumstances beyond his control or even when he intentionally 
renders himself impure, and therefore he does not bring an offer- 


ing. So too, he is not liable to receive lashes unless he tarries for 
the measure of time required for bowing (Rambam Sefer Avoda, 
Hilkhot Biat HaMikdash 3:21 and Mishne LaMelekh there). 


A nazirite alongside a grave — 1374 W: If a nazirite unwittingly 
entered a cemetery or a structure containing a corpse, and then 
he was informed and warned, but he did not immediately leave, 
he is liable to receive lashes, provided that he tarried long enough 
to bow down. The halakha is like that of a ritually impure person 
who entered the Temple (Rambam Sefer Hafla'a, Hilkhot Nezirut 
5:19; see 6:9 and Ra’avad and Radbaz there). 


NOTES 


One intentionally rendered himself ritually impure - 
ma jaxy ND: That is, he intentionally rendered him- 
self impure while he was in the Temple courtyard. This 
dilemma apparently relates to the issue of one's liability 
o receive lashes. Rashi explains the dilemma against 
he backdrop of the dilemma Rava raised at the end of 
16b: Even if the halakha is that one who became impure 
unwittingly or in circumstances beyond his control is 
iable to receive lashes only if he tarried, what is the 
halakha concerning one who intentionally rendered 
himself impure? 

By contrast, the Ri Migash had a version of the 
Gemara that read: Or perhaps it is learned as a tradition 
hat tarrying is necessary for bringing an offering, and 
it is no different whether the impurity was contracted 
in circumstances beyond his control, and it is no differ- 
ent whether it was contracted intentionally. According 
to this version, Rava is discussing liability to bring an 
offering in a case where one forgot that he was impure 
after he had intentionally rendered himself impure. 
Tosafot note that when he became impure he did not 
know, or he forgot, that he was in the Temple courtyard. 
Otherwise he certainly does not bring an offering, as 
he is not in the category of one who suffered a lapse 
in awareness. 

The Ritva explains that even if one intentionally 
rendered himself impure, it could be that afterward 
he regretted his action, and forgot that he was impure. 
Accordingly, the dilemma is whether even ina case like 
this, where he is liable to bring an offering, tarrying is 
necessary to incur liability, or perhaps since his original 
action was intentional, he is liable immediately even 
without tarrying. 


A nazirite alongside a grave — %33 3: Rashi, cit- 
ing the Gemara in tractate Nazir (17b), explains that 
the nazirite contracted impurity in the cemetery in 
circumstances beyond his control, e.g., he entered the 
cemetery in a box and another person removed the 
cover. The Ri Migash explains that the nazirite entered 
the cemetery unwittingly. The question is whether the 
nazirite is liable to receive lashes only if he tarries in 
the cemetery long enough to bow down, or whether, 
since this is not a case of impurity in the Temple court- 
yard, he is liable to receive lashes if he does not leave 
immediately. 
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§ The mishna teaches: If, at the time that one was unaware either 
that he was impure, or that he was in the Temple, he went out by 
way ofa longer route when he could have taken a shorter route, he 
is liable to bring a sliding-scale offering. But if he left the Temple 
via the shortest way, he is exempt. Rava says: With regard to the 
short route, which the Sages said" here that he is exempt for, this 
does not necessarily mean that he left the Temple as quickly as 
possible, as if he took the most direct route he is exempt even if 
he walked with exceedingly small steps, heel to toe, and even if it 
took him all day long. 


Rava raised a dilemma: What is the halakha with regard to 
combining periods of tarrying," each of which is less than the 
amount of time necessary to recite the second portion of the verse 
mentioned above (11 Chronicles 7:3)? If an impure person tarried 
in the Temple for less than the amount of time needed to bow down, 
and then started to leave, and then tarried again for less than the 
amount of time needed to bow down, do those two periods of 
tarrying combine together, so that if he tarried in total long enough 
to bow down, he is liable? The Gemara challenges: Let Rava resolve 
his dilemma from his own statement with regard to one who left 
the Temple with small steps, heel to toe, as such a person tarries 
intermittently between steps. The Gemara answers: There Rava is 
referring to one who did not tarry at all, walking continuously 
without interruption, albeit slowly. When Rava raised his dilemma 
here, it was with regard to one who stopped walking altogether 
and tarried. 


Abaye raised a dilemma to Rabba that is the very opposite of the 
dilemma raised by Rava: If the impure person quickly went out 
the longer way in the measure of time ordinarily needed to go out 
the shortest way," what is the halakha? Is it learned as a tradition 
that he is liable for tarrying for a certain measure of time, and if he 
went out the longer way in the measure of time ordinarily needed 
to go out the shortest way, he is exempt? Or perhaps it is learned 
as a tradition specifically that if he left the longer way, he is liable, 
whereas if he left the shortest way, he is exempt. Rabba said to 
Abaye: The liability for leaving using the longer way was not given 
so that it would be overridden for him; i.e., he is liable if he exits 
via the longer way, even if he runs. 


Rabbi Zeira objects to this: But as for this halakha that we main- 
tain, that an impure priest who intentionally served in the Temple 

is liable to receive the punishment of death" at the hand of Heaven, 
how can you find these circumstances? If he did not tarry in the 

Temple long enough to bow down, how could he have performed 

any service in such a short period of time? And if he tarried long 

enough to bow down, he is liable to be punished with karet, which 

is a more severe punishment than death at the hand of Heaven. 


HALAKHA 


The short route which they said — wayw MP: The longer route 

is referring to any route other than the most direct one. If one 

leaves via the most direct route, even if he does not run, but rather 
he walks with exceedingly small steps, heel to toe, and it takes him 

a very long time to exit, he is exempt, in accordance with the opin- 
ion of Rava (Rambam Sefer Avoda, Hilkhot Biat HaMikdash 3:24). 


What is the halakha with regard to combining periods of 
tarrying -999% ma niw: If an impure person left the Temple 
via the most direct route, walking and tarrying intermittently, so 
that in total he tarried long enough to bow down, there is an 
unresolved dilemma as to whether the periods of tarrying combine 
together; therefore, he does not receive lashes if he acted intention- 
ally, and he does not bring an offering if he acted unintentionally. 


He is liable, by rabbinic law, to receive lashes for rebelliousness 
(Rambam Sefer Avoda, Hilkhot Biat HaMikdash 3:24). 


He went out the longer way in the measure of time needed to 
go out the shortest way — Tp Wyw manya b xa: If an impure 
person left the Temple via a longer route, but he exerted himself 
and ran, so that he exited in less time than is ordinarily required to 
leave via the shortest way, he is liable, in accordance with the opin- 
ion of Rabba (Rambam Sefer Avoda, Hilkhot Biat HaMikdash 3:24). 


An impure person who served is liable receive death - xav 
maa waw: A service performed in the Temple by a ritually 
impure priest is not valid, and the priest is liable to be punished 
with death at the hand of Heaven, even if he did not tarry there 
(Rambam Sefer Avoda, Hilkhot Biat HaMikdash 4:1). 
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Rabbi Zeira explains his objection: Granted, if you say that it is 
learned as a tradition that one is liable for tarrying for a certain 
measure of time, and ifhe did not tarry for the time it takes to bow 
down and leave the Temple via the shortest way, he is exempt, then 
you can find a case where the priest could have served ina state of 
impurity without becoming liable to be punished with karet. The 
case is where he exerted himself and ran out very quickly via the 
shortest way after having performed a service in a state ofimpurity, 
so that the total time that he was in the Temple was less time than 
it would ordinarily take him to bow and leave the shortest way. In 
such a case he is exempt from being punished with karet, and liable 
only to be punished with death at the hand of Heaven for having 
performed the Temple service while impure. 


But if you say that it is learned as a tradition specifically that if an 
impure person tarries long enough to bow down, he is liable even 
if he does not exceed the time required to go out the shortest way, 
then how can you find these circumstances? 


Abaye said: What is the difficulty? You find it in a case such as 
where he went out from the Temple via the shortest way, but as he 
was leaving he turned over one of the limbs of an offering on the 
altar with a fork [betzinnora]."*" This is an action that takes only a 
brief moment to perform, and yet it is considered priestly service, 
in accordance with the opinion of Rav Huna. As Rav Huna says: 
Anon-priest who turns over part of an offering on the altar witha 
fork" is liable to receive the death penalty, because he engaged in 
Temple service restricted to priests. 


The Gemara proceeds to analyze the matter itself: Rav Huna says: 
Anon-priest who turns over part of an offering on the altar with a 
fork is liable to receive the death penalty. What are the circum- 
stances of such a case? If in the event that he had not turned it over, 
the offering would not have been consumed by the fire, then it is 
obvious that the non-priest is liable, as he performed the service 
of burning the offering on the altar. And ifin the event that he had 
not turned it over, it would also have been consumed by the fire, 
then what service did he perform? Even without his action, the 
offering would have been burned. 


The Gemara answers: No, it is necessary for Rav Huna to state 
this halakha with regard to a case where, had the non-priest not 
turned it over, it would have been consumed by the fire in two 
hours, but now that he turned it over, it is consumed by the fire in 
one hour. And he teaches us this: That any act that accelerates 
the service, causing it to be performed more quickly, is itself 
considered a service. 


HALAKHA 


He went out the shortest way but he turned over an offering with 
a fork — xTi~¥Aa JDM MPa KAW: How is it possible for an impure 
priest to serve in the Temple without tarrying, such that he will be 
liable only to be punished with death at the hand of Heaven and 
not karet? An example is where he became impure in the Temple 
courtyard and went out the shortest way, but as he was leaving 
he turned over one of the limbs of an offering on the altar with a 
fork, thereby accelerating its burning. Any act that accelerates the 
service is itself considered a service, in accordance with the opinion 
of Abaye (Rambam Sefer Avoda, Hilkhot Biat HaMikdash 4:3). 


Non-priest who turns over with a fork — xTiv¥a JOO X: Ifa 
non-priest burns an offering on the altar, or even if he turns over 
a limb that has not yet been fully consumed by the fire, thereby 
accelerating its burning, he is liable to receive the punishment of 
death at the hand of Heaven. This applies if he turns over at least a 
portion of the sacrifice the size of an olive-bulk, in accordance with 
the opinion of Rav Huna, as explained by the Gemara (Rambam Sefer 
Avoda, Hilkhot Biat HaMikdash 9:4). 
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NOTES 


But he turned over with a fork [betzinnora] - 12m 
xqivya: Rashi and other commentaries understand 
he word tzinnora according to its usual meaning 
of a type of fork. This was a large fork that was used 
o turn over the limb of an offering that had not 
yet been fully consumed by the fire on the altar, 
hereby accelerating its burning. Others understand 
he term as be'atzei nora, wood of the fire; that is, 
wood that is burning in the fire on the altar, which 
he person would turn over so that it would burn 
more quickly (Rabbeinu Hananel; Ri Migash). 


BACKGROUND 

Fork [tzinnora] — x1ix¥: Tzinnora is the name for 
curved or bent metal instruments, which have dif- 
ferent shapes depending on their purpose. Some 
curve into hooks, while others have a ring at the 
end of a metal handle. The tzinnora used in the 
Temple was apparently a large fork that was used 
to turn over the burning wood or the limbs and fats 
that had been placed on the altar. The biblical term 
used for such an instrument, mazleg, is rendered in 
the Aramaic translation in the Targum as tzinnora. 


Modern reconstructions of forks used in the Temple 


249 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BACKGROUND 

House afflicted with leprosy — yaam ma: Leviticus, 
chapter 14, introduces the topic of houses afflicted with 
leprosy. Any four-walled structure built of stone, wood, or 
mud is considered a house with regard to the halakhot of 
leprosy, which apply only in Eretz Yisrael, although not in 
Jerusalem. Leprous marks on the walls of a house are a very 
dark green or a very dark red. If a leprous blemish, a very 
dark green or very dark red mark on the wall, is detected 
within a house, the house is quarantined for a certain 
period of time. If the blemish spreads, the blemished area 
is removed. If the blemish returns, the entire house must 
be destroyed. Any person or utensil that enters the house 
during the quarantine period becomes ritually impure. 


HALAKHA 

One who enters a house afflicted with leprosy back- 
ward — vying JIT yaa mad D37: If a ritually pure 
person enters backward into a house afflicted with leprosy, 
then even if his entire body entered except for his nose, he 
remains pure, since he did not enter the house in the nor- 
mal manner. This is in accordance with the opinion of Rabbi 
Oshaya (Rambam Sefer Tahara, Hilkhot Tumat Tzara‘at 16:5). 
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HALAKHA 


Those roofs — bon pa: The roofs and upper stories of the 
Temple were not consecrated. Therefore, one may not partake 
of offerings of the most sacred order there, and one may not 
slaughter offerings of lesser sanctity there (Rambam Sefer Avoda, 
Hilkhot Beit HaBehira 6:7). 


A ritually impure person who enters...via those roofs — 
pa JVI Daw KAV: A ritually impure person who enters the 
Temple via the roofs is exempt since he did not enter in the 
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The Gemara returns to the general topic of one who enters the 

Temple while in a state of ritual impurity, citing Rabbi Oshaya, who 

said: I wish to say something, but I am afraid of my colleagues, 
i.e., I am afraid that they will raise an objection against me. What 

did he want to say? With regard to one who enters a house afflicted 

with leprosy,’ if he enters the house backward," then even if his 

entire body entered except for his nose, which remained outside 

the house, he remains pure, as it is written: “He that enters into 

the house all the time that it is shut up shall be impure until evening” 
(Leviticus 14:46), teaching that the Torah prohibited, i.e., con- 
ferred impurity, only with regard to the normal manner of entering 

into a house, i.e., face-first. 


But I am afraid of my colleagues, as they might raise the following 
objection: If so, that the impurity depends on the person entering 
the house in the normal manner, then even if his entire body 
entered the house, he would also be pure, as he did not go into the 
house in the normal fashion. Rava said: This is not difficult, as if 
his entire body entered in this manner, he is impure, because he is 
no worse now, i.e., his halakha should be no more lenient, than 
vessels that are in the house, which become impure, as it is writ- 
ten: “And they shall empty the house...so that all that is in the 
house shall not be made impure” (Leviticus 14:36). 


The Gemara comments: This is also taught in a baraita, in accor- 
dance with the opinion of Rabbi Oshaya, that wherever entering is 
mentioned in the Torah, the reference is to the normal manner of 
entering: With regard to those roofs" that covered the various 
chambers found in the Temple courtyard, offerings of the most 
sacred order may not be eaten there, on them, and offerings of 
lesser sanctity may not be slaughtered there, because those roofs 
do not have the sanctity of the Temple courtyard. And a ritually 
impure person who enters the Sanctuary via those roofs" is 
exempt, as it is stated with regard to a woman who became ritually 
impure: “And she shall not enter into the Sanctuary” (Leviticus 
12:4), teaching that the Torah prohibited only the normal manner 
of entering the Temple. So too, in the case ofa house afflicted with 
leprosy, where mention is made of entering, only one who enters 
into the house in the normal manner becomes impure, as stated by 
Rabbi Oshaya. 


§ The mishna teaches: This mitzva that the ritually impure must 
be sent out of the Temple is the positive mitzva concerning the 
Temple for which the Sanhedrin is not liable to bring a bull offer- 
ing for an erroneous ruling. The Gemara asks: To what does the 
tanna of the mishna refer when he says: This is the positive mitzva 
concerning the Temple for which the Sanhedrin is not liable to 
bring a bull offering for an erroneous ruling? Where was it taught 
that there is such a mitzva for which they are not liable? The Gemara 
answers: He is referring to a mishna found there in tractate Horayot 
(8b), which teaches: The Sanhedrin is not liable to bring a bull 
offering for an erroneous ruling with regard to a positive mitzva 
or prohibition concerning ritual impurity in the Temple," as this 
offering is brought only for an erroneous ruling on a matter whose 
unwitting violation requires the bringing of a fixed sin-offering, and 
not a sliding-scale offering. 


normal way. Nevertheless, even though he is exempt from 
receiving the punishment of karet, he is flogged for rebellious- 
ness. The same halakha applies to one who enters in a box 
carried in the air, whether via the roofs or through one of the 
entrances. The Mishne LaMelekh writes that, in any event, if 
he tarries afterward in the Temple while in a state of impurity, 
he is liable like anyone who contracts impurity in the Temple 
and does not leave immediately (Rambam Sefer Avoda, Hilkhot 
Biat HaMikdash 3:19). 


Not liable with regard to a positive mitzva or prohibition 
concerning impurity in the Temple - Kbh mey by PINT PX 
wipaaw nwyn: The court brings a bull offering for an errone- 
ous ruling only when it concerns a transgression for which 
one is required to bring a fixed sin-offering, but not when it 
concerns a transgression for which one is required to bring 
a sliding-scale offering, e.g., entering the Temple in a state 
of impurity (Rambam Sefer Korbanot, Hilkhot Shegagot 12:1). 
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The mishna there continues: And one who is uncertain whether 
or not he unwittingly transgressed a prohibition that requires a 
sin-offering does not bring a provisional guilt-offering™ for a 
positive mitzva or prohibition concerning ritual impurity in the 
Temple, as this offering is brought only when certainty about 
the unwitting transgression would require a fixed sin-offering, not 
a sliding-scale offering. Unwitting transgression of a mitzva con- 
cerning ritual impurity in the Temple results in an obligation to 
bring a sliding-scale offering. 


The mishna there continues: But the Sanhedrin is liable to bring 
a bull offering for an erroneous ruling with regard to a positive 
mitzva or prohibition concerning a menstruating woman. And 
one who is uncertain whether or not he unwittingly transgressed 
a prohibition that requires a sin-offering brings a provisional 
guilt- offering for a positive mitzva or prohibition concerning a 
menstruating woman. 


And it is in reference to that mishna that the tanna in the mishna 
here says: This mitzva, that the ritually impure must be sent out 
of the Temple, is the positive mitzva concerning the Temple for 
which the Sanhedrin is not liable to bring a bull offering for an 
erroneous ruling. And which is the positive mitzva with regard 
to a menstruating woman for which the Sanhedrin is liable to 
bring a bull offering for an erroneous ruling? If a man was engag- 
ing in intercourse with a ritually pure woman, and during the 
course of their act of intercourse she experienced menstrual bleed- 
ing and said to him: I have become impure, and unwittingly he 
immediately withdrew from her and did not wait until his penis 
became flaccid, he is liable to bring a sin-offering for engaging in 
intercourse with a menstruating woman, because his withdrawal 
from her is as pleasant to him as his entry. If the Sanhedrin mis- 
takenly ruled that one may withdraw immediately, they bring a 
bull offering for their erroneous ruling. 


§ The Gemara further clarifies the matter of a man who immedi- 
ately withdrew from the woman after she told him that she had 
experienced menstrual bleeding. It was stated that Abaye says in 
the name of Rabbi Hiyya bar Rav: He is liable to bring two sin- 
offerings" for this unwitting transgression. And so Rava says that 
Rav Shmuel bar Shaba says that Rav Huna says: He is liable to 
bring two sin-offerings, one for his initial entry and one for his 
immediate withdrawal. 


Rabba discusses this matter, raising a question: About what 
case are we speaking? If we say that it was near her expected date" 
of menstruation, when sexual intercourse is prohibited due to a 
concern that the woman might already be menstruating or that 
she might begin to menstruate during the act of intercourse, and 
nevertheless they engaged in intercourse, there is a difficulty: With 
whom are we dealing? If we say that we are dealing with a Torah 
scholar, granted that he will be liable to bring a sin-offering 
for his initial entry. That was an unwitting transgression, as he 
thought to himself: I can engage in intercourse with her before 
she begins to menstruate. But why will he be liable to bring a 
sin-offering for his immediate withdrawal? That transgression 
was intentional, since he is a Torah scholar and he knows that in 
such a case he must not withdraw immediately, and a sin-offering 
is not brought for an intentional transgression. 


Near her expected date — any ma: Since it was near the 
expected date of her menstruation, he knew that she might 
experience bleeding at any moment. Rashi writes that this is 
not considered an intentional sin since the man did not inten- 
tionally engage in intercourse with a menstruating woman, as 


NOTES 


to menstruate. Nevertheless, he is not considered a victim of 
circumstances beyond his control, as he knew from the outset 
that she might begin to menstruate at any time. Therefore, there 
is room to treat him as an unwitting transgressor and deem him 
liable to bring a sin-offering. 


he thought that he could complete the act before she began 


rom the publisher 


HALAKHA 


One does not bring a provisional guilt-offering - 
nbn DW PRII PX: With regard to any transgression 
for which one is liable to bring a fixed sin-offering when 
he sins unwittingly, if he is uncertain as to whether he 
unwittingly transgressed, he brings a provisional guilt- 
offering. One does not bring a provisional guilt-offering 
in a case of uncertainty concerning a transgression for 
which he would be liable to bring a sliding-scale offer- 
ing for transgressing it unwittingly, such as entering the 
Temple in a state of impurity (Rambam Sefer Korbanot, 
Hilkhot Shegagot 8:1). 


He is liable to bring two sin-offerings — pnw a»: If one 
engages in intercourse with a woman near the expected 
time of her menstruation, thinking that he will complete 
the act of intercourse before she begins to menstruate, 
and during the act the woman informs him that she is 
experiencing bleeding, then if he does not know that it is 
prohibited for him to withdraw immediately and he with- 
draws immediately, he is liable to bring two sin-offerings, 
one for his initial entry, as he engaged intercourse with a 
menstruating woman, and one for his withdrawal, as with- 
drawal is as pleasant as entry. This is in accordance with 
the opinion of Abaye (Rambam Sefer Korbanot, Hilkhot 
Shegagot 5:7). 


BACKGROUND 

Provisional guilt-offering — non owe: The provisional 
guilt-offering is mentioned in the Torah (Leviticus 5:17-19), 
and its halakhot are explained in detail primarily in tractate 
Karetot. The Torah itself does not specify the transgressions 
for which one is liable to bring this offering. The Sages 
had a tradition that a provisional guilt-offering is brought 
by one who is uncertain whether or not he committed 
an unwitting transgression for which he would be liable 
to bring a fixed sin-offering. If it later becomes known 
to him that he definitely transgressed, he then brings a 
sin-offering. 

There was a dispute among the Sages about the type of 
uncertainty for which one brings this offering. The halakhic 
conclusion is that one brings a provisional guilt-offering 
only in certain cases. One example is a case where a per- 
son ate one of two pieces of meat, one forbidden and 
one permitted. There is no doubt about the existence of 
the prohibited item, but only about whether he actually 
committed the transgression. Another possibility is if he 
definitely committed a transgression, but is uncertain 
whether or not he ate a sufficient amount to render him 
liable. If he is uncertain about the very existence of the 
prohibition, this is not an uncertainty for which one is 
liable to bring a provisional guilt-offering. 
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HALAKHA 

And if we are dealing with an am ha‘aretz - Y187 OYA: 
f one is unaware that it is prohibited for him to engage in 
intercourse with a woman near the expected date of her 
menstruation, and he also does not know that it is pro- 
hibited to immediately withdraw from the woman if she 
experiences bleeding during the act of intercourse, then 
even if he withdraws immediately, before losing his erection, 
he is liable to bring only one sin-offering. Although he per- 
ormed two prohibited actions, there was only one lapse of 
awareness (Rambam Sefer Korbanot, Hilkhot Shegagot 5:7). 


Where it was not near her expected date of menstrua- 
tion- anol ap pwa: If one engages in intercourse with 
a woman not near the expected date of her menstruation, 
and she experiences menstrual bleeding during their act 
of intercourse, they are both exempt from bringing a sin- 
offering, as they are regarded not as unwitting sinners, but 
as victims of circumstances beyond their control (Rambam 
Sefer Korbanot, Hilkhot Shegagot 5:6). 


A Torah scholar with regard to this halakha - 037 nbn 
ih: If one knows that it is prohibited for him to engage in 
intercourse with a woman near the expected date of her 
menstruation, but thinks that he can complete the act of 
intercourse before her bleeding commences, and he does 
not know that it is prohibited for him to immediately with- 
draw from the woman if she tells him that she has expe- 
rienced bleeding, and she told him that she experienced 
bleeding and he withdrew immediately, he is liable to bring 
two sin-offerings, as there were two lapses of awareness. 
This is in accordance with the opinion of Rava (Rambam 
Sefer Korbanot, Hilkhot Shegagot 5:7). 


BACKGROUND 


Forbidden fat - abn: This refers to animal fats forbidden by 
Torah law, in contrast to permitted fat. Intentionally eating 
he forbidden fats of kosher domesticated animals is pun- 
ishable by karet (Leviticus 7:22-25), and a sin-offering must 
be brought for partaking of them unwittingly. The fats of 
non-domesticated kosher animals and of kosher birds may 
be eaten. Among the signs differentiating forbidden fats 
rom permitted fats is the fact that forbidden fats lie above 
he meat and are not intertwined with it. They are enclosed 
by a thin membrane and are easily peeled away from the 
meat. Most of the forbidden fats of a sacrificial animal were 
sacrificed on the altar. 
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And if we say that we are dealing with an am ha‘aretz," an 
ignoramus, who does not know that it is prohibited for him to 
engage in intercourse with a woman near the expected onset of 
her menstruation, and who also does not know that it is prohib- 
ited for him to immediately withdraw from her if she experiences 
menstrual bleeding during intercourse, then for both this and 
that, his entry and his withdrawal, he should be liable to bring 
only a single sin-offering, since he had no awareness of his 
transgression between his two actions. This is like one who ate 
two olive-bulks of forbidden fat’ in the course of one lapse of 
awareness" and is therefore liable to bring only one sin-offering. 
Here too, although he performed two actions for which one 
could be liable to bring sin-offerings, entry and withdrawal, 
there was only one lapse of awareness. 


Rather, it must be a case where it was not near her expected 
date of menstruation," and there was no reason for the man to 
think that the woman would experience menstrual bleeding. And 
with whom are we dealing? If we say that we are dealing with a 
Torah scholar, then he should not be liable to bring even one 
sin-offering, because with regard to his initial entry, he was a 
victim of circumstances beyond his control, and with regard 
to his withdrawal, after he knew that she was a menstruating 
woman, his transgression was intentional, and he would be liable 
to receive karet. And if we are dealing with an am ha‘aretz, he 
should be liable to bring only one sin-offering, for his immediate 
withdrawal. 


Rava reconsidered and then said: Actually, it is a case where it 
was near the expected date of the woman’s menstruation, and 
we are dealing with a Torah scholar. But he is a Torah scholar 
only with regard to this halakha," that it is prohibited to engage 
in intercourse with a woman near the expected onset of her men- 
struation, and he erred in thinking that he could complete the act 
of intercourse before she experienced menstrual bleeding. There- 
fore, once he learns that she has experienced menstrual bleeding, 
he is liable to bring a sin-offering for his unwitting transgression 
at the time of his entry. But he is not a Torah scholar with regard 
to that halakha, that it is prohibited for one to immediately with- 
draw from a woman if she experiences menstrual bleeding during 
intercourse. Since he had awareness of his transgression between 
his two actions, this is not an instance of one lapse of awareness, 
and therefore he is liable to bring a second sin-offering for his 
unwitting transgression at the time of his withdrawal. 


Rava said: And we learn both of these matters for which he is 
liable to bring a sin-offering; we learn about entry, and we learn 
about withdrawal. Rava now clarifies the matter: We learn about 
withdrawal, as the mishna teaches: If a man was engaging in 
intercourse with a ritually pure woman, and during the course 
of their act of intercourse she experienced menstrual bleeding 
and said to him: I have become impure, and unwittingly he 
immediately withdrew from her, he is liable to bring a sin- 
offering for engaging in intercourse witha menstruating woman. 


NOTES 


Two olive-bulks of fat in one lapse of awareness — abn TDW 
Sn owna: Although he performed two prohibited actions, 
eating two olive-bulks of forbidden fat, each one carrying 
liability for a sin-offering, since he ate both in a single lapse of 
awareness, e.g., he was not aware that what he was eating was 
forbidden fat, and he ate one olive-bulk after the other, this is 
considered a single transgression and he is liable to bring only 
one sin-offering. Similarly, an am haaretz, who did not know 


that he was sinning, is considered like one who engaged in 
intercourse with a menstruating woman twice in a single lapse 
of awareness. Tosafot and others comment that although she 
informed him during their act of intercourse that she was expe- 
riencing bleeding, and so there was awareness in the middle, 
this is not considered awareness of transgression, since he did 
not think that he was sinning, but rather that he was a victim 
of circumstances beyond his control. 
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Rava continues: We learn about entry in a mishna (Nidda 14a): 
Ifa spot of blood is found on his rag," i.e., the rag that he uses 

to wipe his penis after intercourse, then it is clear that this blood 

came from the woman during their act of intercourse. Conse- 
quently, both the man and the woman are impure and are 

liable to bring a sin-offering for their unwitting transgression. 
Rava explains: What, is it not the case that the mishna speaks 

here of one who engaged in intercourse with a woman near the 

expected date of her menstruation, and it teaches that he is 

liable to bring a sin-offering for his initial entry at that time? 


Rav Adda bar Mattana said to Rava: Actually, I could say 
to you that the mishna speaks here of one who engaged in 
intercourse with a woman not near the expected date of her 
menstruation, and he is liable to bring a sin-offering for his 
immediate withdrawal upon learning that she had experienced 
menstrual bleeding. And if you would say: Why do I need 
to be taught once again about withdrawal? Didn't the tanna 
already teach this in the mishna here? One can respond: It was 
necessary to teach us this, i.e., the continuation of the mishna 
in tractate Nidda, which states: If a spot of blood is found on 
her rag,"" i.e. the rag that she uses to wipe herself after inter- 
course, they are impure only because of an uncertainty, as 
perhaps the bleeding commenced only after they completed 
their act of intercourse, and therefore they are exempt from 
bringing a sin-offering. And since the mishna had to teach 
the case where the blood was found on her rag, it also taught 
the case where it was found on his rag, even though there is 
no novel element in this ruling. 


Ravina said to Rav Adda: Can you really interpret that mishna 
as referring to a case where it was not near the expected date 
of the woman’s menstruation, and that he is liable to bring 
a sin-offering for his withdrawal? But isn’t it taught in that 
mishna: If blood is found on his rag? And these words indicate 
that the blood was found only afterward, after the man had 
already withdrawn from the woman. That is to say, only after he 
withdrew from the woman he learned that she had experienced 
menstrual bleeding. Ravina clarifies the difficulty: And if the 
mishna is referring to a case where he is liable for his with- 
drawal, at the outset, when he withdrew from the woman, it 
was from then that he had knowledge of her menstrual status, 
as he withdrew because she had informed him that she had 
experienced bleeding. Of what significance is his finding blood 
on his rag? 


Rava said to Rav Adda: Listen to what your teacher, Ravina, 
is saying, as he has explained the matter. Rav Adda said to Rava: 
How can I listen to his words and accept his explanation? As it 
is taught in a baraita with regard to this mishna concerning 
blood found on a rag: This is the positive mitzva with regard 
to a menstruating woman for which one is liable. Rav Adda 
explains: And if it is so that the mishna is referring to a case 
where the man is liable for his initial entry, this wording is dif- 
ficult, as engaging in intercourse with a menstruating woman 
is not the violation of a positive mitzva, but a prohibition." 


Rava said to him: If you learned this baraita in this manner, its 
wording is imprecise, as it is missing words, and you should 
teach it like this: When blood is found on the man’s rag, this 
is the prohibition with regard to a menstruating woman for 
which one is liable. And additionally, if a man was engaging 
in intercourse with a ritually pure woman, and during the 
course of their act of intercourse she experienced menstrual 
bleeding and said to him: I have become impure, and unwit- 
tingly he immediately withdrew from her, he is liable to bring 
a sin-offering for that act, and this is the positive mitzva for 
which one is liable with regard to a menstruating woman. 


— HALAKHA —— 
It is found on his rag - tw by NYA): If one engages in inter- 
course with a woman near the expected date of her men- 
struation, thinking that he can complete the act of intercourse 
before her bleeding commences, and she experiences bleed- 
ing during their act of intercourse, they are both liable to bring 
a sin-offering, as this was an unwitting transgression. Therefore, 
if blood is found on the rag that he uses to wipe himself after 
intercourse, they are both impure and are liable to bring a 
sin-offering (Rambam Sefer Korbanot, Hilkhot Shegagot 5:6). 


If it is found on her rag - aby by rYA): If blood is found on 
the rag that the woman uses to wipe herself after intercourse, 
and she had wiped herself immediately after separating from 
the man, both are impure and liable to bring a sin-offering. If 
she waited long enough that she could have stretched her 
hand under the pillow and taken an inspection cloth, and 
only then did she wipe herself and find blood, it is uncertain 
whether or not they are impure, and therefore they are exempt 
from bringing a sin-offering. If she waited long enough that 
she could have gotten out of bed and washed herself, and 
only then did she wipe herself and find blood, the man is pure 
(Rambam Sefer Korbanot, Hilkhot Shegagot 5:6). 


NOTES 


It is found on her rag - aby by wya): Rashi explains that the 
woman did not find the blood on her rag immediately after 
intercourse, because in such a case it may be presumed that 
the bleeding occurred during intercourse. Rather, she wiped 
herself only some time later. She is certainly impure, but since it 
is not clear whether the bleeding occurred during intercourse 
or only afterward, the status of the man is uncertain. Therefore, 
no sin-offering is brought. 


And if itis so it is a prohibition - wn nwyn x Mya NPY OX}: 
f the mishna is referring to a case where the man is liable for 
is entry, this does not involve the violation of a positive mitzva, 
but rather the transgression of the prohibition against engag- 
ing in intercourse with a menstruating woman (Rashi). The 
Ramban, the Ritva, and others raise several objections to this 
explanation, including the fact that there is no baraita relating 
o that mishna in tractate Nidda that states: This is the positive 
mitzva. Therefore, they prefer Rabbeinu Hananel's version of 
he text, which reads: And if it is so, it is a positive mitzva and 
a prohibition. The difficulty is from the mishna here, and the 
Gemara essentially repeats that which was stated on the previ- 
ous amud, namely, that the man is liable for two transgressions, 
one for entry and one for withdrawal, and asks: If in fact he is 
liable for engaging in intercourse near the expected date of 
the woman's menstruation, there is not only the violation of 
a positive mitzva, but also the violation of the prohibition of: 
“And a woman who is impure by her uncleanness you shall not 
approach, to uncover her nakedness” (Leviticus 18:19). The Ritva 
notes that even Rashi’s version of the text can be understood 
in this manner. 
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HALAKHA 

He should press his ten fingernails — may Wy yyia: If one 
was engaging in intercourse with a woman, and during the 
act of intercourse she told him that she was experiencing 
menstrual bleeding, he must not withdraw immediately 
with an erect penis, but rather he should press his ten fin- 
gernails into the ground, and wait without moving until 
his penis becomes flaccid, and only then withdraw from 
her (Rambam Sefer Kedusha, Hilkhot Issurei Bia 4:11; Shulhan 
Arukh, Yoreh De'a 185:4). 


One who engages in intercourse with a flaccid penis with 
those with whom relations are forbidden - na wawan 
niwa: If one engages in intercourse while his penis is flac- 
cid, even if he inserts his penis into the vagina manually, he 
is not liable to be punished with karet or lashes, and certainly 
not with a court-imposed death penalty. This is because his 
action is not considered intercourse, in accordance with the 
opinion of Rava (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
1:11; Tur, Even HaEzer 20 and Beit Yosef there). 
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§ The Gemara resumes its discussion of the mishna: The Master 
said above in the mishna: If he immediately withdrew from 
the woman after having been informed that she had experienced 
menstrual bleeding, he is liable to bring a sin-offering for engaging 
in intercourse with a menstruating woman. The Gemara asks: 
What should one do in such a situation? Rav Huna said in 
the name of Rava: He should press his ten fingernails" into the 
ground, i.e., the bed, and restrain himself and do nothing until 
his penis becomes flaccid, and only then should he withdraw 
from her, and it is good for him" to do so. 


Rava said: That is to say, one who engages in intercourse, with 
a flaccid penis," with those with whom relations are forbidden 
is exempt. As if it enters your mind to say that he is liable, here, 
in the mishna, what is the reason that he is exempt if he waits 
and withdraws only later, after he has lost his erection? You might 
say that it is because he is a victim of circumstances beyond 
his control in that the woman experienced menstrual bleeding 
while he was in the middle of the act of intercourse, and not 
because he withdrew with a flaccid penis, as one who engages in 
intercourse with a flaccid penis is liable. But if he is exempt from 
liability because he is a victim of circumstances beyond his 
control, then even if he withdraws immediately, before losing 
his erection, he should also be exempt, for the same reason, that 
he is a victim of circumstances beyond his control. 


Abaye said to Rava: Actually, I could say to you that one who 
engages in intercourse, with a flaccid penis, with those with 
whom relations are forbidden" is liable. And here, what is the 
reason that one who waits and withdraws only later, after he has 
lost his erection, is exempt? It is because he is considered a 
victim of circumstances beyond his control. And concerning 
that which you said: Why, then, is he liable ifhe withdrew imme- 
diately, i.e., when you said: He should also be exempt, it is because 
he should have withdrawn with a flaccid penis and experienced 
little pleasure, but instead he withdrew with an erect organ and 
experienced great pleasure. 


Rabba bar Hanan said to Abaye: If so, according to your opinion, 
we find a difference in halakha between a long way and a short 
way with regard to a menstruating woman." If he withdrew the 
short way, i.e., without waiting, he has committed a transgression, 
and if he withdrew the long way, i.e., after waiting, he has not 
committed a transgression. 


NOTES 


And it is good for him - mawy: Rashi and other early com- A long way and a short way with regard to a menstruating 


mentaries explain this as follows: It is good for him to do so; 
he is fortunate if he conducts himself in the required manner. 
The Arukh provides a completely different interpretation. The 
word vetov is a reference to the penis, so that the whole phrase 
means: Until his penis becomes flaccid. Elsewhere the Arukh 
records a version where the word vetov is replaced by hagid, 
another term denoting the penis. 


That is to say, one who engages in intercourse with a flaccid 
penis — 2 wawa NMX nxt: The fact that the halakha 
requires that the man wait until his penis becomes flaccid 
and only then withdraw indicates that this withdrawal is not 
considered prohibited intercourse, the reason being that there 
is no Torah prohibition against engaging in intercourse with a 
flaccid penis. 


woman -= 117133 my na: The opinion of Rava is that the dif- 
ference is not in the time of withdrawal, whether it is immediate 
or delayed, but rather that if he withdraws with a flaccid penis 
there is no prohibition. This is similar to the opinion that the 
airspace above the Temple courtyard is not considered like the 
Temple courtyard with regard to ritual impurity in the Temple. 
But the opinion of Abaye is that both cases involve prohibited 
intercourse, but there is a difference between immediate and 
delayed withdrawal, the former being prohibited and the latter 
permitted in the situation under discussion. Consequently, it 
is found that with regard to the prohibition of engaging in 
intercourse with a menstruating woman, there is a long way 
and a short way. This is similar to what is found with regard 
to the prohibition of ritual impurity in the Temple, that even 
though leaving through either route would be prohibited if his 
presence in the Temple courtyard could be resolved in some 
other manner, nevertheless it is permitted to exit via the short 
way, but not the long way (see Ritva). 
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And we learned this difference in the mishna specifically with regard 
to ritual impurity in the Temple. If such a distinction were also in effect 
with regard to a menstruating woman, the mishna would mention it. 
Rather, one can explain: No parallel distinction is made, because the 
two cases are not similar in their details. The long way here, with 
regard to a menstruating woman, namely, that the man must wait, is 
like the shortest way there, with regard to impurity in the Temple, 
namely, that the impure person must leave the Temple by way of the 
most direct route. And the long way there, with regard to the Temple, 
is like the shortest way here, with regard to a menstruating woman. 


Rav Huna, son of Rav Natan, objects to what Abaye said: Did Abaye 

really say with regard to the mishna that if the man withdraws with a 

flaccid penis he is exempt because he is considered a victim of circum- 
stances beyond his control? Apparently, then, we are speaking of a 

man who engaged in intercourse with a woman not near the expected 

date of her menstruation, and therefore the situation is considered 

beyond his control. But is it not Abaye who says that he is liable to 

bring two sin-offerings for this transgression, one for his initial entry 
and one for his withdrawal? Apparently, we are dealing with a man 

who engaged in intercourse with a woman near the expected date of 
her menstruation, so he is considered an unwitting transgressor, who 

is liable to bring a sin-offering, and is not the victim of circumstances 

beyond his control. Consequently, Abaye’s two statements contradict 

each other. 


The Gemara answers: When this statement of Abaye was stated, that 
the man is liable to bring two sin-offerings, it was stated in general. It 
was not relating to the case in the mishna, but was an independent 
ruling concerning one who engages in intercourse with a woman near 
the expected date of her menstruation. 


§ Rabbi Yonatan ben Yosei ben Lakonya asked Rabbi Shimon ben 
Yosei ben Lakonya: From where in the Torah is the prohibition 
concerning one who engages in intercourse with a menstruating 
woman [nidda] derived? Rabbi Shimon ben Yosei ben Lakonya 
took a clod [kala]' of earth and threw it at him in reproach and 
said to him: Is there a need to search the Torah for a derivation for 
the prohibition concerning one who engages in intercourse with 
a menstruating woman? The verse states: “And a woman who is 
impure by her uncleanness [nidda] you shall not approach, to 
uncover her nakedness” (Leviticus 18:19)? 


The Gemara explains the intent of the question of Rabbi Yonatan ben 

Yosei ben Lakonya: Rather, from where do we derive the prohibition 

with regard to the case in the mishna concerning one who was engag- 
ing in intercourse with a ritually pure woman, and she experienced 

menstrual bleeding and said to him: I have become impure, that 

he must not withdraw immediately? In response to this question 

Hizkiyya said: The verse states: “And if any man lies with her, and her 
menstrual flow shall be upon him” (Leviticus 15:24), teaching that 

even at any time when she is menstruating, the prohibition shall be 

upon him; therefore, he must not withdraw from her immediately. 


The Gemara asks: We found a source for a positive mitzva with regard 
to the manner in which one must withdraw from a menstruating 
woman; from where do we derive that immediate withdrawal is also 
subject to a prohibition? Rav Pappa said: The verse states: “And a 
woman who is impure by her uncleanness you shall not approach, to 
uncover her nakedness” (Leviticus 18:19). The Gemara explains: “You 
shall not approach [tikrav]”' means also the opposite: You shall not 
withdraw, as it is written: “Those who say: Withdraw [kerav] to 
yourself, come not near to me, for I am holier than you” (Isaiah 65:5), 
where “kerav” means remove or withdraw. 


LANGUAGE 
Clod [kala] - xbp: Apparently from the Syriac kul’a, 
meaning stone. The sense of the word in the Talmud 
is a clod of earth or bunch of stones. 


You shall not approach [tikrav] - 2397 x: The 
expression “kerav to yourself” can be understood to 
mean: Do not approach me; withdraw to yourself. 
In similar fashion, Rav Pappa interprets the words 
“You shall not approach,’ stated with regard to a case 
where a woman began menstruating during inter- 
course: You shall not withdraw to be by yourself, but 
rather you shall remain where you are. Likewise, the 
word “vayakrev” is used in the Bible in the sense of 
distance or removal: “And the brazen altar that was 
before the Lord he removed [vayakrev] from before 
the house” (II Kings, 16:14). 
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NOTES 

And shall you separate - angy: After issuing this gen- 
eral warning about separating from that which is ritually 
impure, the Torah elucidates the halakhot of menstrual 
and non-menstrual bleeding (Rashi). Most halakhic 
authorities maintain that the obligation to separate from 
one’s wife near her expected date of menstruation is not 
by Torah law, but by rabbinic law, as it is stated in tractate 
Nidda (16a). Accordingly, this verse is a mere support, and 
not the source of this halakha. Others maintain that it is 
a mitzva by Torah law, but it applies only very near the 
expected time of the woman's menstruation, and not for 
half of a daily cycle, either the daytime or the nighttime, 
which is a rabbinic decree aimed at distancing people 
from possible transgression (Ritva, citing Ramban). 


A set interval of time — miy: This interval of time is 
defined as half of a daily cycle, either the daytime or the 
nighttime. That is to say, if a woman expects to begin 
menstruating during the night, her husband must sepa- 
rate from her at the beginning of the night; and if she 
expects to begin menstruating during the day, he must 
separate from her at the beginning of the day. Rabbeinu 
Hananel writes that it is a period of twelve hours. 


As it is written, to distinguish between the holy and the 
unholy — Sina pa wpa pa Stand enor: These words 
are preceded by the verse: “Do not ‘drink wine or strong 
drink...when you enter the Tent of Meeting” (Leviticus 
10:9). This teaches that there, in the Tent of Meeting, they 
may not drink; but when may they drink? In the case 
of a mitzva, such as the recitation of havdala over wine 
(Maharsha). 
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§ Having mentioned that it is prohibited for a man to engage in 
intercourse with a woman near the expected date of her menstru- 
ation, the Gemara cites a baraita in which the Sages taught: The 
verse with regard to a menstruating woman states: “And shall you 
separate” the children of Israel from their uncleanness” (Leviti- 
cus 15:31), Rabbi Yoshiya says: From here we derive a prohibition 
to the children of Israel that they must separate from their wives 
near the expected date of their menstruation." And how long 
before must they separate? Rabba says: A set interval of time" 
for the ritual impurity of a menstruating woman, which is half of 
a twenty-four hour day, either the daytime or the nighttime. 


Rabbi Yohanan says in the name of Rabbi Shimon ben Yohai: 

With regard to anyone who does not separate from his wife near 

the expected date of her menstruation, even if he has sons who 

are fit to be great and holy like the sons of Aaron, these sons 

will die due to his sin, as it is written: “And shall you separate 

the children of Israel from their uncleanness...this is the law... 
of her that is sick with her menstrual flow” (Leviticus 15:31-33), 
and it is stated near it: “After the death of the two sons of Aaron” 
(Leviticus 16:1). 


Concerning this matter, Rabbi Hiyya bar Abba says that Rabbi 

Yohanan says: Anyone who separates himself from his wife near 
the expected date of her menstruation will have male children, 
as it is written: “To distinguish between the impure and the 

pure” (Leviticus 11:47), and it is stated near it: “If a woman con- 
ceive and bear a male child” (Leviticus 12:2). Rabbi Yehoshua 

ben Levi says: He will have sons who are worthy of teaching 

halakha, as it is written: “To distinguish... between the impure 

and the pure, and to teach the children of Israel all the statutes” 
(Leviticus 10:10-11). 


The Gemara continues to expound these verses: Rabbi Hiyya bar 

Abba says that Rabbi Yohanan says: Anyone who recites havdala 

over wine at the conclusion of Shabbatot, and not over some 

other beverage, will have male children, as it is written: “To 

distinguish between the holy and the unholy," and between the 

impure and the pure” (Leviticus 10:10), and it is written there 

once again: “To distinguish between the impure and the pure” 
(Leviticus 11:47), and it is stated near it: “If a woman conceive 

and bear a male child” (Leviticus 12:2). Rabbi Yehoshua ben Levi 

says: Anyone who recites havdala over wine at the conclusion of 
Shabbatot will have sons who are worthy of teaching halakha, as 

it is written: “To distinguish between the holy and the unholy... 
and to teach” (Leviticus 10:10-11). 


Rabbi Binyamin bar Yefet says that Rabbi Elazar says: Anyone 

who sanctifies himself with modest conduct while engaging in 

sexual intercourse" will have male children, as it is stated: “You 

shall sanctify yourselves, and you shall be holy” (Leviticus 11:44), 
and it is stated near it: “Ifa woman conceive and bear a male child” 
(Leviticus 12:2). 


HALAKHA 


That they must separate from their wives near the expected 
date of their menstruation - p91) Pap pnw WDD: It is 
prohibited for one to engage in intercourse with his wife near 
the expected time of her menstruation, as it is stated: “And shall 
you separate the children of Israel from their uncleanness.” From 
when must one refrain from engaging in intercourse? If the 
woman was accustomed to commencing menstruating during 
the daytime, she is forbidden to him from the beginning of the 
day; if at night, she is forbidden to him from the beginning 
of the night. This is in accordance with the opinion of Rabba. 
Others rule more stringently, in accordance with the opinion of 
the Ra‘avan and the Or Zarua, that if the woman usually begins 
menstruating during the day, her husband must separate from 
her starting the night before; and if at night, he must separate 


from her starting the day before. This obligation of separation is 
limited to actual intercourse, and does not apply to other acts 
of intimacy, such as hugging and kissing. Nevertheless, one who 
refrains from all types of intimacy shall be blessed (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 4:12; Shulhan Arukh, Yoreh De'a 184:2 
and Shakh there). 


Anyone who sanctifies himself while engaging in sexual 
intercourse — WAWA nywa jayy NY WIPT bs: Although a 
man’s wife is permitted to him, itis fitting for a Torah scholar to 
conduct himself with sanctity. Whoever does so not only sancti- 
fies himself, purifies himself, and perfects his character, but he 
will also have modest sons who are fit to acquire wisdom and 
piety (Rambam Sefer HaMadda, Hilkhot Deot 5:4). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


“aaa DWN YW Bt Vy IT 
APPI NID 13 


ATOR NDN TIAN YW PIN VAY 
PWD wy PTW PIND wd N 
KIPPY VDT) PDK maya IN MIDI 
YPI PIT YPI W WYA xd sap 
VWI N py NY odiya KODIN 

IDR THAIS R IDI 


amy KDK TYIN YW NAY TAY J2) 
shy ININ sd N71 says 
IIT W pea sae yan eR 

PDR TIND IN DDR YW N 


PJ Ta six N AYN PAP 
nav !»n- box 11,29 - “boxe abn 
wmn- boon onas oF an - “boon 
- bya ininy aon - bya my inex 

len 


IN” UDI MATT TT ywi a D y 
ay 772 KYN We inxwn vox yin 
Ison maa J? yy 


§ The mishna teaches: Rabbi Eliezer says: With regard to the 
sliding-scale offering the verse states: “Or if a person touches any 
impure thing, whether it is the carcass of a non-kosher undomes- 
ticated animal, or the carcass of anon-kosher domesticated animal, 
or the carcass of a non-kosher creeping animal, and it is hidden 
from him, so that he is impure” (Leviticus 5:2). The juxtaposition 


of the words “and it is hidden” to the words “a creeping animal” 


teaches that one is liable to bring a sliding-scale offering when it 
was hidden from him that he had contracted ritual impurity from 
a creeping animal, but not when it was hidden from him that he 
was entering the Temple or partaking of sacrificial food. Rabbi 
Akiva says that it is from the words “and it is hidden from him, so 
that he is impure” that it is derived that one is liable to bring a 
sliding-scale offering for a lapse of awareness about his impurity, 
but not for a lapse of awareness about the Temple or the sacrificial 
food. The Gemara asks: Since Rabbi Eliezer and Rabbi Akiva agree 
about the halakha, what is the practical difference between them? 


Hizkiyya says: There is a practical difference between them in a 
case where one initially knew that he had contracted ritual impu- 
rity, but he did not know whether the impurity was contracted 
from a creeping animal or from the carcass of an unslaughtered 
animal.” Rabbi Eliezer holds that for him to be liable to bring an 
offering, we require that he initially know whether he contracted 
impurity from a creeping animal or he contracted impurity 
from an unslaughtered animal carcass, and ifhe never knew this, 
he does not bring an offering. And Rabbi Akiva holds that for him 
to be liable to bring an offering, we do not require that he know 
this detail; since he knows in general terms that he contracted 
impurity, it is not necessary that one know whether he con- 
tracted the impurity from a creeping animal or he contracted 
the impurity from an unslaughtered animal carcass. 


And Ulla also says: There is a practical difference between them 
in a case where the person did not know whether he contracted 
impurity from a creeping animal or from the carcass of an 
unslaughtered animal." Ulla did not say this explicitly, but rather 
he raises a contradiction between this statement of Rabbi Eliezer 
and another statement of Rabbi Eliezer, and then resolves it. He 
asked: Does Rabbi Eliezer actually say that in order to be liable 
to bring a sliding-scale offering, we require that one initially know 
whether he contracted impurity from a creeping animal or he 
contracted impurity from an unslaughtered animal carcass? 


And he raises a contradiction from a baraita with regard to one 
who ate a forbidden food but did not know whether it was forbid- 
den fat or it was notar, part of a sacrifice left over after the time 
allotted for its consumption; or one who performed labor but did 
not know whether it was Shabbat or Yom Kippur; or one who 
engaged in intercourse but did not know whether it was with his 
menstruating wife or with his sister. In all these cases Rabbi Eliezer 
holds that he must bring a sin-offering, whereas Rabbi Yehoshua 
deems him exempt. Rabbi Eliezer says: Whichever way you look 
at it, he is liable. If he ate forbidden fat he is liable; if he ate notar 
he is liable. Ifhe desecrated Shabbat he is liable; ifhe desecrated 
Yom Kippur he is liable. If he engaged in intercourse with his 
menstruating wife, he is liable; if he engaged in intercourse 
with his sister, he is liable. In all these cases, he knows that he 
transgressed, and he is liable to bring a sin-offering. 


Rabbi Yehoshua said to Rabbi Eliezer: The verse states with 
regard to a sin-offering: “Or ifhis sin, in which he sinned, became 
known to him” (Leviticus 4:23), teaching that there is no liability 
for an offering until it becomes known to the sinner the manner 
in which he sinned." According to this baraita, Rabbi Eliezer 
himself holds that in order to become liable to bring a sin-offering, 
it is not necessary that one know precisely which prohibition 
he violated. 


BACKGROUND 


Unslaughtered animal carcass [neveila] - mean: Not 
all animal carcasses fall within the halakhic definition of 
neveila. Specifically, this term includes the carcasses of 
large mammals, whether or not they are kosher animals. 
Among kosher animals, a neveila is an animal that died 
of natural causes or died as a result of an improperly 
carried out act of ritual slaughter. An animal that was 
not properly slaughtered is forbidden for eating. It is 
a primary source of ritual impurity and renders those 
who touch or carry it ritually impure until nightfall. While 
the carcass of a kosher animal that was not properly 
slaughtered may not be eaten, one may derive finan- 
cial benefit from it. Certain types of severe anatomical 
defects, e.g.,a completely broken neck, place an animal 
in this category even while alive. Special halakhot of 
ritual impurity apply to the carcass of a kosher bird that 
was not properly slaughtered. 


HALAKHA 


There is a difference between them, a creeping 
animal or the carcass of an unslaughtered animal - 
IA NDN mban YW: In a case where one contracted 
ritual impurity but did not know the source of his impu- 
rity, and then he forgot that he was impure and entered 
the Temple or partook of sacrificial food, if afterward 
he learned the source of his impurity, he is liable to 
bring a sliding-scale offering. This is in accordance with 
the opinions of Rabbi Akiva and Rabbi Yishmael in the 
mishna, as even Rabbi Akiva agrees that one is liable 
only if in the end he knew the precise source of his 
impurity (Rambam Sefer Korbanot, Hilkhot Shegagot 11:2 
and Lehem Mishne there). 


Until it becomes known to the sinner the manner in 
which he sinned - xon maa a yyw sy: If one knows 
that he unwittingly committed a transgression that is 
punishable with karet, but he does not know precisely 
which prohibition he violated, he is exempt from bring- 
ing a sin-offering, as it is stated: “His sin, in which he 
sinned,’ which indicates that he must know precisely 
which sin he committed. How so? If one ate a forbidden 
food, but did not know whether it was forbidden fat or 
notar; or if he engaged in intercourse with a woman 
forbidden to him, but did not know whether she was his 
menstruating wife or his sister; or if he performed labor 
on Shabbat or Yom Kippur but did not know which, he is 
exempt from bringing a sin-offering, in accordance with 
the opinion of Rabbi Yehoshua (Rambam Sefer Korbanot, 
Hilkhot Shegagot 2:3). 


47/3 pi - SHEVUOT : PEREK II- 18B 


257 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek II 
Daf19 Amuda 


NOTES 


To the exclusion of one who acts unawares — peyna bw: 
Rashi explains the difference between an unwitting trans- 
gressor and one who sins unawares as follows: One who 
wishes to perform an act with a particular entity, be it a 
person or an item, but does not know or is mistaken about 
its halakhic status, e.g., he thought the woman was his wife 
and she turned out to be his sister, or he thought that the 
ood before him was permitted fat and it turned out to be 
orbidden fat, is considered an unwitting transgressor. But 
one who intends to perform an act with a particular entity 
hat is permitted to him, and unawares, he performs that 
same act with a different entity that is forbidden to him, such 
a person is considered one who sins unawares. 

Tosafot and others note that Rashi’s examples with regard 
to sexual intercourse and forbidden fat are not precise, as 
the halakha is that even one who engages in intercourse or 
eats forbidden fat unawares is liable to bring a sin-offering, 
because he derives pleasure from his actions. The Riaz writes 
that this principle with regard to sexual intercourse and 
forbidden fat is in accordance with the opinion of Rabbi 
Yehoshua, but the opinion of Rabbi Eliezer is that one who 
sins unawares is exempt even in those cases. 

The Ri Migash offers a different definition of sinning 
unawares: One who intends to perform a certain act that 
is permitted, but ends up doing a different act that is pro- 
hibited, e.g., one who intends to pick up a certain item on 
Shabbat, but ends up detaching it from the ground. This is 
apparently the understanding of Rabbeinu Hananel as well. 
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And Ulla resolves the contradiction: There, with regard to 
liability to bring a sin-offering, the Merciful One states: “Or if 
his sin, in which he sinned, became known to him, he shall 
bring his offering” (Leviticus 4:23), teaching that it suffices 
that he knows that he committed some type of sin. Here, 
with regard to ritual impurity in the Temple, since it is written 
at the beginning of the verse: “Or if a person touches any 
impure thing” (Leviticus 5:2), why do I need that which is 
stated immediately afterward: “Or the carcass of a non-kosher 
creeping animal”? Conclude from it that we require that he 
initially know whether he contracted impurity from a creep- 
ing animal or he contracted impurity from an unslaughtered 
animal carcass, and if he never knew this, he does not bring 
an offering. 


The Gemara asks: And Rabbi Akiva, who does not expound 
the verses in this way, what does he say to this? The Gemara 
answers: He maintains that since 


the Torah needs to write both “domesticated animal” and 
“undomesticated animal” in the verse “or the carcass of a non- 
kosher undomesticated animal, or the carcass of a non-kosher 
domesticated animal” to teach that halakha that the school of 
Rabbi Yehuda HaNasi taught (see 7a), “creeping animal” is 
also written, even though there is no novel element taught by 
the addition of that term. This is in accordance with what was 
taught in the school of Rabbi Yishmael: Every passage in the 
Torah that was stated and repeated was repeated only for the 
novel element introduced therein. It is the style of the Torah 
to repeat an entire passage to teach even one additional halakha, 
in this case, that which was taught by Rabbi Yehuda HaNasi. 


The Gemara asks: And Rabbi Eliezer, who maintains that 
in general it is not necessary that the unwitting transgressor 
know precisely which prohibition he violated, what does he 
do with the words “in which he sinned,” the words from 
which Rabbi Yehoshua learned that there is no liability to 
bring an offering unless he knows precisely which sin he com- 
mitted? The Gemara answers: According to Rabbi Eliezer, these 
words emphasize the fact that one is liable only when he intends 
to do the prohibited act, to the exclusion of one who acts 
unawares" and has no intention to perform the action. That is 
to say, if one was preoccupied with another matter and, acting 
unawares, he transgressed a prohibition, he is not liable to bring 
a sin-offering. 


Until now the Gemara has discussed Hizkiyya’s understanding 
of the practical difference between the opinions of Rabbi 
Eliezer and Rabbi Akiva in the mishna. And Rabbi Yohanan 
says: There is no halakhic difference between Rabbi Eliezer and 
Rabbi Akiva, as they both agree that one must know the exact 
source of his ritual impurity. The difference between them is 
limited to the interpretation of the meaning of the verses, i.e., 
they disagree about the source in the Torah for this halakha. 
And similarly, it can be reasoned that Rav Sheshet says: The 
difference between them is limited to the interpretation of 
the meaning of the verses, as Rav Sheshet would switch the 
opinion of Rabbi Eliezer for that of Rabbi Akiva and that of 
Rabbi Akiva for that of Rabbi Eliezer. He was not meticulous 
in his attributions of the respective opinions, as he held that 
there is no halakhic difference between them. 
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Rava asked Rav Nahman: According to both Rabbi Eliezer and 
Rabbi Akiva, if one had a lapse of awareness of both this and 
that, his having contracted ritual impurity and his having entered 
the Temple, what is the halakha? Rav Nahman said to him: He 
has a lapse of awareness about his impurity, and therefore he 
is liable. The Gemara disputes this: On the contrary, he has a 
lapse of awareness about the Temple, and he should therefore be 
exempt." 


Rav Ashi said: We observe his behavior. If he leaves the Temple 

because of the impurity, i.e., when he is told that he is impure, it is 

clear that the lapse of awareness that he had is about the impurity, 
andhe is liable. And ifhe leaves because of the Temple," i.e., when 

he is told that he is in the Temple, then the lapse of awareness that 
he had is about the Temple, and he is exempt. Ravina said to Rav 
Ashi: There is no indication from here; didn’t he leave because he 

became aware of the Temple only because he became aware also 

of the impurity? Otherwise, why would he leave the Temple? And 

didn’t he leave because he became aware of the impurity only 
because he became aware also of the Temple? Otherwise, why 
would he leave the Temple? Rather, there is no difference, so there 

is no indication from here. 


§ The Gemara begins a discussion about another topic related to 
awareness of impurity. The Sages taught in a baraita: If there were 
two paths in a certain place, one of them impure, as a corpse was 
buried there, and the other one pure, but it was not clear which of 
the two paths was impure, and someone walked on the first path 
and did not then enter the Temple, and then afterward he walked 
on the second path, forgot that he was ritually impure, and entered 
the Temple, he is liable to bring a sin-offering, since he certainly 
contracted impurity on one of the paths and entered the Temple in 
a state of impurity. 


If he walked on the first path and entered the Temple, and on the 

third day he was sprinkled with waters of purification to purify him 

from the uncertain impurity imparted by a corpse, and on the sev- 
enth day he was sprinkled upon again, and he immersed himself 
in a ritual bath, thereby completing his purification, and then after- 
ward he walked on the second path and entered the Temple, he is 

liable to bring a sin-offering, since one of the paths was certainly 
impure and he entered the Temple after having walked on it. Rabbi 

Shimon deems him exempt in this latter case, because neither time 

that he entered the Temple was it certain that he was impure, the 

first time because he might not yet have become impure, and the 

second time because he might already have purified himself. And 

Rabbi Shimon ben Yehuda, in the name of Rabbi Shimon, deems 

him exempt in all of these cases. 


The Gemara asks: Does Rabbi Shimon ben Yehuda really exempt 
him in all of these cases, 


even in the first case, where he walked on both of the paths and did 
not purify himself in between? This is difficult, as whichever way 
you look at it, he is impure, since he certainly contracted impurity 
on one of the two paths. Rava said: What are we dealing with here? 
We are dealing with a case where he walked on the first path," and 
then afterward when he was walking on the second path he forgot 
that he had already walked on the first path, so that his lapse of 
awareness when he entered the Temple was only a lapse of partial 
awareness. That is, when he entered the Temple he forgot only that 
he had walked on the first path, and for this lapse of knowledge by 
itself he is not liable to bring a sin-offering, as it is not certain that 
he contracted impurity there. 


NOTES 


He has a lapse of awareness about the Temple and 
should be exempt - 11051194 wpa owy: Rabbeinu Tam, 
cited by Tosafot and other early commentaries, maintains 
that even according to those who hold that the person is 
exempt, he is exempt only from bringing a sliding-scale 
offering, the special offering brought in the case of impurity 
in the Temple. He is liable to bring a fixed sin-offering, as he 
transgressed a prohibition which is punishable with karet 
when violated intentionally. Tosafot and others understand 
from the Gemara's wording, and from the halakhot govern- 
ing other offerings that are brought for atonement, that he 
is exempt from bringing any offering. 


If he leaves because of the Temple — v5 XP WIAR °K: 
If one is informed that he is in the Temple, and he imme- 
diately leaves, this demonstrates that he had a lapse of 
awareness about the Temple. If he is informed that he is 
impure, and he leaves, this demonstrates that he had a 
lapse of awareness about his impurity (Rashi). The Ritva 
suggests a different explanation: When people admonish 
him, asking him what he is doing, the nature of his lapse of 
awareness will become known depending on his answer, 
i.e. whether he asks: Was | perhaps impure, or: Did | perhaps 
enter the Temple. 

Tosafot and others claim that the nature of his lapse of 
awareness cannot be determined by his reaction to the 
notification that he received, as it is possible that he would 
also have left immediately if he were told something else. 
Nor can it be determined, as the Ritva claims, from the 
words that he uttered, as perhaps he mentioned only one of 
the issues but had a lapse of awareness about both. Rather, 
Rav Ashi means to say that sometimes one’s lapse of aware- 
ness can be determined through a clarification of which 
issue he had forgotten to a greater extent. For example, i 
when notified about the impurity, he would remember tha 
he was in the Temple, but when notified that he was in the 
Temple, he would not remember the impurity, the lapse o 
awareness is about the impurity; and vice versa. Tosafot also 
offer a different explanation, that the subject of his lapse o 
awareness is assessed according to the last notification tha 
he received. If ultimately they informed him that he was in 
the Temple and he left, it is a lapse of awareness about the 
Temple and he is exempt; but if he was last notified abou 
the impurity, it is a lapse of awareness about the impurity 
and he is liable to bring an offering. 


HALAKHA 


A case where he walked on the first path - baw yaa 
jiwa: If there were two paths in a certain place, one 
impure and the other pure, and someone walked on one of 
them, and then forgot that he had done so and walked on 
the other one, so that he certainly contracted ritual impu- 
rity, and then he forgot that he was impure and entered 
the Temple or partook of sacrificial food, and then he 
became aware of all he had forgotten, he is liable to bring 
an offering, because partial awareness of definite impurity 
is considered complete awareness, in accordance with the 
opinion of the first tanna and the Gemara's explanation 
(Rambam Sefer Korbanot, Hilkhot Shegagot 11:6). 
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NOTES 

Awareness of uncertain impurity — 13) p3p: To be 
precise, the case is one of definite awareness of an 
uncertain situation. That is to say, one knows with cer- 
tainty that he walked along a certain path, but there 
is uncertainty as to whether or not the path is impure. 
Consequently, whenever he becomes aware of the situ- 
ation, he has only awareness of uncertain impurity. 


PDS TaD KAP NIN PO" KP NID 
yaw aN AyD bas ney nypa 
b33 TYT NEPA PIY N7 2P 

app 


rae) maw Ty Dasa) pesca TOT” 
yaw ray an pra wa PM WN 
IKIT ALYY POD PITONAN) "WD 


TIT POP WY IND TWP 937 TAY 
IIP KI AN wp WY TYPE 
TON PER ND ORT NOT DeCUDW 

mynna 


WYP RT BOP ITIS pP ITAN 
pap bax KANT wp) WTI wp) 
Wax a1 - yt In pap yin zon 
JAN) TMS 9D Ow ANT WAY OD 

capes) amps 9p by hn ows IN Tp 


Rava continues: And the tanna’im disagree with regard to this 
issue: The first tanna, who teaches that Rabbi Shimon deems the 
person exempt only where there was purification between the two 
entries, but not in the first case, maintains that we say that partial 
awareness of definite impurity is counted as complete awareness. 
And Rabbi Shimon ben Yehuda, who teaches that Rabbi Shimon 
deems the person exempt even in the first case, where there was no 
purification between the two entries, maintains that we do not say 
that partial awareness of definite impurity is counted as complete 
awareness. 


§ The baraita teaches: If he walked on the first path and entered 
the Temple, and on the third day he was sprinkled" with waters of 
purification, and on the seventh day he was sprinkled upon again, 
and he immersed himself in a ritual bath, and then he walked on 
the second path and entered the Temple, he is liable to bring a 
sin-offering; and Rabbi Shimon deems him exempt from bringing 
an offering. The Gemara asks: But why is he liable according to 
the first tanna? Each time he entered the Temple it was only with a 
lapse of awareness of uncertain impurity," the first time because he 
might not yet have become impure, and the second time because 
he might already have purified himself. 


Rabbi Yohanan says: Here, since he certainly contracted impurity 
on one of the paths and entered the Temple in a state of impurity, 
they made awareness of uncertain impurity like awareness of 
definite impurity. And Reish Lakish says: In accordance with 
whose opinion is this? It is in accordance with the opinion of Rabbi 
Yishmael, who says: We do not require any awareness of impurity 
whatsoever at the beginning, before he enters the Temple, and it 
suffices if it becomes known to him at the end that he had been 
impure at the time of his entry. 


And the Gemara raises a contradiction between this statement of 
Rabbi Yohanan and another statement of Rabbi Yohanan; and the 

Gemara raises a contradiction between this statement of Reish 

Lakish and another statement of Reish Lakish. As it is taught in a 

baraita: If one ate an item concerning which there was uncertainty 
as to whether or not it was forbidden fat, and he later became 

aware of it, and then he ate some other item concerning which there 

was uncertainty as to whether or not it was forbidden fat, and he 

later became aware of it, Rabbi Yehuda HaNasi says: Just as he 

would bring a sin- offering for each and every one of his instances 

of consumption were he to learn that what he ate was actually for- 
bidden fat, so too, he brings a provisional guilt-offering, brought 
by one who is uncertain as to whether he committed a transgression 

that requires a sin-offering, for each and every one" of his instances 

of consumption if after each instance he became aware that he might 
have eaten forbidden fat. 


HALAKHA 
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He walked on the first path and entered and was sprinkled - 
TI Doan pita Pr: If there were two paths in a certain place, 
one impure and the other pure, and someone walked on one of 
them, and then entered the Temple or partook of sacrificial food, 
he is exempt from bringing an offering, as there is no certainty 
that he ever contracted impurity. If after walking on one path 
he entered the Temple, and was then sprinkled with waters of 
purification on the third and seventh days, and he immersed in 
a ritual bath, and then he walked on the other path and again 
entered the Temple, he is liable to bring an offering, since he 
certainly entered the Temple in a state of impurity, either the 
first time or the second time. Even though each time he entered, 
this followed awareness of uncertain impurity, the Sages treated 
awareness of uncertain impurity like definite awareness. This is in 
accordance with the opinion of Rabbi Yohanan, whose opinion 


is upheld in cases where he and Reish Lakish disagree (Rambam 
Sefer Korbanot, Hilkhot Shegagot 11:7). 


He brings a provisional guilt-offering for each and every one - 
amy) toy bp by xb owy wan: If there were two pieces of fat 
before an individual, one forbidden and one permitted, and he ate 

one without knowing which piece was forbidden; and then after- 
ward there were two other pieces of fat before him, one forbidden 

and one permitted, and he ate one without knowing which piece 

was forbidden, he must bring a provisional guilt-offering for each 

instance of consumption, since he was aware of his uncertainty in 

each instance. The halakha is in accordance with the opinion of 
Rabbi Yehuda HaNasi even though the Sages disagree with him, 
because the amora’im explain his opinion in detail (Rambam Sefer 
Korbanot, Hilkhot Shegagot 8:7 and Kesef Mishne there). 
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Rabbi Shimon ben Yehuda and Rabbi Elazar, son of Rabbi 

Shimon, said in the name of Rabbi Shimon: He brings only one 

provisional guilt-offering, as it is stated with regard to a provi- 
sional guilt-offering: “He shall bring an unblemished ram... for a 

guilt-offering...to the priest; and the priest shall make atonement 
for him concerning his unwitting transgression wherein he 

unwittingly transgressed and knewit not” (Leviticus 5:18). This 

wording teaches that the Torah included many instances of 
unwitting transgressions in one provisional guilt- offering. One 

brings one provisional guilt-offering even if he had committed 

many unwitting transgressions. 


Reish Lakish and Rabbi Yohanan disagree about how to under- 
stand the opinion of Rabbi Yehuda HaNasi: With regard to which 
case did he say that one brings a separate sin-offering for each and 
every one of his instances of consumption? And Reish Lakish 
says: Here Rabbi Yehuda HaNasi taught that awareness of the 
uncertain status separates the acts with regard to sin- offerings. 
If it later became known with certainty that he had actually eaten 
forbidden fat both times, he would be liable to bring two sin- 
offerings for the two instances of consumption, despite the fact 
that the two actions were separated only by awareness of the 
uncertain status, because such awareness is sufficient to separate 
the two acts. 


And Rabbi Yohanan says: Rabbi Yehuda HaNasi does not mean 
to say that awareness of the uncertain status separates the acts 
with regard to sin-offerings. He merely established the principle: 
Just as definite awareness in general separates the acts with 
regard to sin-offerings," e.g., where one ate forbidden fat and 
then became aware that it was definitely forbidden fat that he had 
eaten, and then he forgot and once again ate forbidden fat, so 
too, awareness of the uncertain status separates the acts with 
regard to provisional guilt-offerings. But awareness of the 
uncertain status does not separate the acts with regard to sin- 
offerings. If the awareness between the acts was only awareness 
of the uncertain status, he does not bring a sin-offering for each 
act when he later learns with certainty that it was forbidden fat 
that he had eaten. Evidently, Rabbi Yohanan maintains that aware- 
ness of the uncertain status is not like definite awareness, and 
Reish Lakish maintains that it is like definite awareness. This 
contradicts what they said above. 


The Gemara comments: Granted, the apparent contradiction 
between one statement of Rabbi Yohanan and the other state- 
ment of Rabbi Yohanan is not difficult, as one can explain that 
Rabbi Yohanan is precise in his wording, as he says: Here, with 
regard to impurity in the Temple, they made awareness of the 
uncertain status like definite awareness; but they did not do 
so everywhere in the entire Torah. There is a basis for this dis- 
tinction, as here, with regard to impurity in the Temple, aware- 
ness at the beginning is not written explicitly in the Torah, but 
rather it is derived from: “And it is hidden from him” (Leviticus 
5:2)," which indicates that there must be some awareness that 
became hidden from him, and for this, awareness of the uncertain 
status suffices. But by contrast, they did not make awareness of 
the uncertain status like definite awareness everywhere in the 
entire Torah, as it is written: “Or ifhis sin, which he has sinned, 
becomes known to him” (Leviticus 4:28), which indicates that 
in general we require full-fledged awareness at the beginning. 


NOTES 


It is derived from, and it is hidden from him - x17 bya 
DY NPT: The fact that the verse states: “And it is hidden from 
him,’ indicates that at some point he had awareness. This is not 


Therefore, one can say that even awareness of uncertain status 
should be considered awareness with regard to impurity in 
the Temple. 


explicitly stated in the verse, but understood from the context. 


HALAKHA 


Just as definite awareness in general separates the acts 

with regard to sin-offerings — xabya NT Dippy OWS 
nixend nipona: Just as definite awareness separates 

two ‘prohibited actions with regard to liability to bring a 

sin-offering, so too, awareness of uncertain status separates 

those actions with regard to liability to bring a provisional 

guilt-offering. Therefore, if one ate five olive-bulks of forbid- 
den fat in one lapse of awareness, and then became aware 
that he might have sinned with regard to one of them, and 

later he became aware that he might have sinned with 

regard to a second one, and then with regard to the rest, 
he is liable to bring a provisional guilt-offering for each one 
of them (Rambam Sefer Korbanot, Hilkhot Shegagot 8:8). 
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But as for Reish Lakish, rather than interpreting this baraita con- 
cerning the two paths in accordance with the opinion of Rabbi 
Yishmael, who does not require any awareness whatsoever at the 
beginning, let him interpret it in accordance with the opinion of 
Rabbi Yehuda HaNasi, who holds that awareness of the uncertain 
status is like definite awareness. The Gemara explains: Reish Lakish 
teaches us this: That with regard to impurity in the Temple, Rabbi 
Yishmael does not require any awareness at the beginning. 


The Gemara challenges: It is obvious that Rabbi Yishmael does not 
require awareness at the beginning, since he has no superfluous 
verses from which to derive such a requirement. Rabbi Akiva learns 
from the superfluous phrase: “And it is hidden from him” (Leviti- 
cus 5:4), that awareness at the beginning is necessary, but Rabbi 
Yishmael says the verse serves to teach another halakha, that one is 
liable to bring an offering for a lapse of awareness that he was 
entering the Temple. The Gemara rejects this challenge: Lest you 
say: When Rabbi Yishmael does not accept this halakha requiring 
awareness at the beginning, it means that he does not derive it from 
a verse, but he accepts it as a tradition; to counter this, Reish 
Lakish teaches us that according to Rabbi Yishmael there is no 
requirement whatsoever for awareness at the beginning. 
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The precise wording used by the Torah teaches that one is liable to bring an offering 
for unwittingly entering the Temple in a state of ritual impurity or unwittingly partak- 
ing of sacrificial foods in a state of ritual impurity, only if initially he was aware of the 
basic components of the prohibition, and afterward he forgot them, and in the end 
he was notified about what he had done. His initial awareness need not include the 
finer details, e.g., the source of his ritual impurity or its measure, but he must have 
basic knowledge that he was impure. 


It is accepted as halakha that this unwitting transgression can involve one of two 
lapses of awareness: A lapse of awareness with regard to the ritual impurity, i.e., 
one forgot that he had contracted impurity, or a lapse of awareness with regard to 
the Temple or the sacrificial food, i.e., he forgot that he was entering the Temple or 
partaking of sacrificial food. If one forgets either or both of these, enters the Temple 
or partakes of sacrificial food in a state of impurity, and then becomes aware of what 
he has done, he is liable to bring a sliding-scale offering for his unwitting transgres- 
sion. If he acted intentionally, he is liable to receive karet. If there were witnesses to 
his transgression, and they had forewarned him, he is liable to receive lashes and is 
exempt from karet. 


Two questions remained unresolved: Does a lapse of awareness with regard to ritual 
impurity also include a lapse of awareness with regard to the halakhot of impurity? 
And is a lapse of awareness with regard to the location of the Temple considered a 
lapse of awareness for which one is liable? 


As one who enters the Temple in a state of ritual impurity is liable to bring an offering, 
it was necessary to clarify the physical boundaries of the Temple. It was ruled that 
the area of the Temple includes the Temple courtyard, both the original area of it, 
and the area that was later added to it. When adding to a consecrated area, i.e., to the 
city limits of Jerusalem or to the Temple, a special procedure, which involves a king, 
a prophet, the Urim VeTummim, the Sanhedrin, and two thanks-offerings, must be 
followed. The addition to the Temple is done not with two thanks-offerings but with 
the remainder of a meal-offering. Any area that was not consecrated in this manner 
does not assume the full sanctity of the original area being added to. 


With regard to one who became impure in the Temple courtyard itself and forgot 
about this, if he bowed or tarried in the courtyard longer than the time it takes to 
leave the Temple by the shortest route, he is liable to bring an offering. He is liable 
both for the violation of the prohibition against entering the Temple in a state of 
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impurity, and for the violation of the positive mitzva to leave the Temple, which is 
incumbent upon one who is impure. 


A similar halakha, although it works in the opposite direction, relates to a man who 
was engaging in intercourse with a woman who was ritually pure, and in the course 
of their act of intercourse she informed him that she was experiencing menstrual 
bleeding. In such a case it is prohibited for him to immediately withdraw; rather, 
he must wait until he has lost his erection and only then withdraw. If he withdraws 
immediately, he transgresses both a positive mitzva and a prohibition. 


264. 
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You shall not take the name of the Lord your God in 
vain; for the Lord will not hold him guiltless that takes 
His name in vain. 

(Exodus 20:7) 


And you shall not swear by My name falsely, so that 
you profane the name of your God: I am the Lord. 


(Leviticus 19:12) 


Or if anyone take an oath clearly with his lips to do evil, 
or to do good, whatsoever it be that a man shall utter 
clearly with an oath, and it is hidden from him; and, 
when he knows of it, be guilty in one of these things. 


(Leviticus 5:4) 


This chapter will explore the halakhot of two types of oaths, an oath on an utterance 
and an oath taken in vain. It will explain the differences between these two oaths with 
regard to their general definitions and their specific halakhot. It will also describe the 
punishment, as well as the atonement process, for taking each oath falsely. 


In the case of an oath on an utterance, the Torah specifies that the oath is taken “to 
do evil, or to do good,” indicating that an oath of this kind pertains to a future act 
that is defined as either good or evil; it is therefore necessary to determine whether 
an oath on an utterance takes effect in a situation where doing good or doing evil 
is not applicable. It is similarly necessary to determine the status of an oath that 
concerns the past, and whether an oath on an utterance can be made with regard to 
both positive mitzvot and prohibitions. 


This chapter will address several questions as to how an oath takes effect, such as 
whether an oath with regard to some substance that does not mention a specific 
amount presupposes a minimum measure, or whether even the smallest amount is 
included. It will also analyze the meaning of different expressions, determining what 
they mean when used in an oath. 


Other issues that will be explicated in this chapter include: The nature of an unwitting 
violation of an oath for which one is liable to bring an offering, the punishment for 
uttering a false oath, and the halakha with regard to cases where more than one oath 
was taken concerning the same matter. 


The Torah discusses breaking an oath on an utterance in the context of liability to 
bring a sliding-scale offering without ever stating explicitly which prohibition is 
involved (Leviticus 5:4-13). Elsewhere the Torah explicitly states: “You shall not 
swear by My name falsely” (Leviticus 19:12), and: “You shall not take the name of 
the Lord your God in vain” (Exodus 20:7). This chapter will clarify when a particular 
oath falls under each one of these categories. 
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MI S H N A With regard to oaths attesting to the truth 


about an utterance, which, when violated, 
render one liable to bring a sliding-scale offering, there are two 
types that are actually four types. The initial two oaths, which 
relate to utterances about the future and are explicitly prohibited 
in the Torah, are: On my oath I will eat, or: On my oath I will 
not eat. These are expanded to four, to include oaths concerning 
utterances about the past: On my oath I ate, or: On my oath I 
did not eat. 


If one says: On my oath I will not eat, and he then ate any 
amount, even less than an olive-bulk, he is liable; this is the 
statement of Rabbi Akiva. The Rabbis said to Rabbi Akiva: 
Where do we find that one who eats any amount is liable, lead- 
ing you to say that this person is liable? Rabbi Akiva said to 
them: And where do we find one who speaks and is liable to 
bring an offering for it, as this oath taker merely speaks, i.e., 


takes an oath, and brings an offering" for it? 
The Gemara asks: Is this to say that 


GE MA phrasing an oath as: On my oath I will 


eat, always means that I take an oath that I will eat? The Gemara 
raises a contradiction from a mishna (Nedarim 16a): If one says: 
On my oath I will not eat of yours," or: On my oath I will eat 
of yours," or: Not on my oath I will not eat of yours," the food 
of the other person is forbidden. 


Abaye said: Actually, saying: On my oath I will eat, means that 
I take an oath that I will eat. It is not difficult, because there is 
a difference between the contexts of the mishnayot: Here, it is 
referring to an oath taken in a context where others are impor- 
tuning him to eat," so when he says: On my oath I will eat of 
yours, his intention is to indicate his refusal to eat. There, it is a 
context where others are not 


NOTES 


As this oath taker speaks and brings an offering - 3212 mw 
137p x41: Rabbi Akiva explains that his liability derives from 
violating his oath and not from the act of eating, which is not 
in itself prohibited. Accordingly, the measure for which one is 
liable is not the usual one associated with prohibitions of eating 
but any amount, since in eating any amount he is breaking his 
word (Rashi). 


On my oath | will eat of yours - p bow myiaw: That is to say, 
that which | eat of yours is forbidden to me by oath (Rashi). Alter- 
natively, I am prohibited, by oath, from eating your food (Rabbeinu 
Hananel). 


On my oath | will not eat of yours - » boi xb myiaw: If one 
says to another: On my oath | will not eat of yours, or he says: 
The oath | will not eat of yours, or he says: By oath | will not eat 
of yours, he is prohibited from eating the other's food, due to the 
oath (Rambam Sefer Hafla‘a, Hilkhot Shevuot 4:22; Shulhan Arukh, 
Yoreh De'a 237:11). 


Importuning him to eat - dion) ja parton: If one says: On my 
oath | will eat of yours, it is understood to be an oath that he will 


HALAKHA 


Not on my oath I will not eat of yours [lo shevua shelo okhal 
lekha] - P boix xo maw xb: Rashi explains that the oath is 
o be understood as: That which | do not eat of yours shall not be 
included in the prohibition of the oath, indicating that anything 
he eats of the other person is forbidden. Tosafot comment that 
he mishna is apparently in accordance with the opinion of Rabbi 

eir, which is difficult, since Rabbi Meir holds in general that one 
does not derive positive commitments by inference from negative 
ones. They explain that with regard to oaths, Rabbi Meir concedes 
hat one does derive positive commitments from negative com- 
mitments. The Ramban holds that the version of the text here is 
not correct and should read as: Lashevua lo okhal lekha, meaning: 
By oath | will not eat of yours, which straightforwardly generates 
a prohibition. 


eat the other's food, regardless of whether the other previously 
importuned him or not. This is in accordance with the opinion of 
Rav Ashi, who is the last Sage in the discussion to state his opinion. 
The Ran rules that if the other person previously importuned one 
to eat with him, and he says: On my oath | will eat of yours, he is 
prohibited from eating of the other's food, in accordance with 
the opinion of Abaye, who interprets the language of the mishna 
without emending the text (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
4:22; Shulhan Arukh, Yoreh De'a 237:12 and Beur HaGra there). 
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Perek III 
Daf20 Amuda 


LANGUAGE 
Importuning [mesarevin] - 379: The root samekh, reish, 
beit, meaning to encourage or importune, is often found 
in the form sarhav, e.g., mesarhavin, which is the Aramaic 
form of the word. Some think that it is an expanded root 
of reish, heh, beit, or an expanded form of reish, yod, beit. 


NOTES ————_—_——_—_ 
Slip of his tongue - mh xboonnt mynd: In other words, 
he intended to say: Sheokhal, | will eat, and instead said: 
She'i okhal, | will not eat (Rashi). The Ran writes that this 
possibility arises because he should have simply said: Shelo 
okhal, but used the unusual form she’ okhal. Tosafot asks: 
Since there is a lack of clarity with regard to the meaning 
of what he said, why not just ask him what he intended? 
They answer that it is referring to a case where he forgot 
what he meant or he said that the oath should have the 
meaning expressed in the words and that any other inten- 
tion should be disregarded. 


HALAKHA 


Clear utterance is referring to an oath - maw Kyan: 
If one says: On my clear utterance | will do such and such, 
or: On my clear utterance | will not do such and such, he 
has taken an oath. This ruling is in accordance with the 
baraita (Rambam Sefer Hafla‘a, Hilkhot Shevuot 2:6; Shulhan 
Arukh, Yoreh De‘a 237:4). 
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“Or bound her soul by a bond with an oath” 


importuning [mesarevin]' him to eat. 


The Gemara explains: The mishna here is referring to a case where 
others are not importuning him to eat; therefore, his oath should 
be understood literally, as obligating himself to eat. The external 
mishna, in tractate Nedarim, is referring to a case where others are 
importuning him to eat and he is saying: I will not eat, I will not 
eat. Under those circumstances, when he takes an oath, this is 
what he is saying: On my oath I will not eat. 


Rav Ashi, offering a different resolution of the contradiction, says: 
Teach, i.e., revise the mishna in tractate Nedarim to say in the 
middle oath: On my oath I will not [she’i] eat of yours, i.e., using 
a different formulation for: On my oath I will not eat of yours. The 
Gemara asks: If so, what is the purpose of stating what is effectively 
the same oath twice? The Gemara answers: Lest you say that there 
is a concern that the oath was a slip of his tongue" and he meant 
to take an oath that he will eat and instead said: I will not eat, the 
mishna teaches us that one need not be concerned that this is what 
occurred. 


§ The Sages taught: “The clear utterance of her lips, with which 
she has bound her soul” (Numbers 30:7), is referring to an oath," 
and: “A bond with which she has bound her soul” (Numbers 30:5), 
is also referring to an oath. With regard to the prohibition invoked 
by the word “bond,” if you say a bond is an oath, he is liable, but 
if not, he is exempt. The Gemara seeks to explicate this baraita: 
If you say a bond is an oath? But you already said that a bond 
is an oath. 


Abaye said: This is what the baraita is saying: “Clear utterance” is 
an oath, whereas “bond” is the association of some object or 
action with a matter that has already been prohibited by an oath. 
What is the prohibition invoked by the word “bond”? If you say 
that creating an association with an oath is like explicitly express- 
ing an oath with his own mouth then he is liable to bring an 
offering for unwittingly violating the oath and to receive lashes for 
doing so intentionally. But if it is not like stating an oath explicitly, 
he is exempt. 


The Gemara analyzes Abaye’s explanation: From where may one 
derive that “clear utterance” is an oath? One derives it from the 
verse written with regard to an oath on an utterance, as it is written: 


“Or ifanyone take an oath to clearly utter with his lips” (Leviticus 


5:4). The Gemara asks: Isn't “bond” also referring to an oath, as it 
is written: “Every vow, and every oath ofa bond to afflict the soul, 
her husband may let it stand, or her husband may make it void” 
(Numbers 30:14)? 


Rather, from where may one derive that a bond is the association 
of some object or action with another matter that has been prohib- 
ited by an oath? One may derive it from the verse, as it is written: 
(Numbers 30:11), 
which indicates that the bond is associated with a preexisting oath. 


The Gemara asks: Isn’t the term “clear utterance” also associated 
with an oath in a verse, as it is written: “Whatsoever it be that a 
man shall utter clearly with an oath” (Leviticus 5:4)? 


Rather, Abaye said: The fact that “clear utterance” means an 
oath is derived from here: “And if she be married to a husband, 
while her vows are upon her, or the clear utterance of her lips, 
with which she has bound her soul” (Numbers 30:7). While in 
that verse, it does not state: Oath. With what does she impose a 
prohibition upon herself? She does so with “clear utterance,” 
indicating that “clear utterance” is referring to an oath. 
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Rava said: Actually, I will say to you that association with an 
oath is not like expressing an oath with one’s own mouth, and 
this is what the baraita is saying: “Clear utterance” is an oath. 
“Bond” can also be an oath, but it is ambiguous. The verse placed 
the wording of the prohibition of a bond" between that of a vow 
and that of an oath.’ Therefore, if one expressed a bond with the 
language of a vow, it is a vow. If one expressed it with the language 
of an oath," it is an oath. 


The Gemara asks: Where did the verse place the word for “bond” 
between a vow and an oath? The verse says: “And if she vowed in 
her husband’s house or bound her soul by a bond with an oath” 
(Numbers 30:11). 


The Gemara comments: Abaye and Rava both follow their own 
lines of reasoning, as it was stated: With regard to one who asso- 
ciates some object or action with another matter that has been 
prohibited by an oath," Abaye says: It is like explicitly expressing 
an oath with his mouth, and Rava says: It is not like explicitly 
expressing an oath with his mouth. 


The Gemara raises an objection from a baraita: What is the bond 
mentioned in the Torah? A bond applies to one who says: It is 
incumbent upon me that I will not eat meat and that I will not 
drink wine like on the day that his, i.e., my, father died," or: Like 
on the day that so-and-so died, or: Like on the day that Gedaliah 
ben Ahikam’ was killed, or: Like on the day on which he saw 
Jerusalem in its destruction. One who makes one of these pro- 
nouncements is prohibited from eating meat and drinking wine. 
And Shmuel says: This is the case only when he is prohibited 
from eating meat and drinking wine by vow since that day," e.g., 
the day his father died. 


The Gemara explains the objection: Granted, according to the 
opinion of Abaye, from the fact that a vow that one associates 
with another vow is considered a vow, as Shmuel’s ruling demon- 
strates, one may conclude that an oath that one associates with 
another oath is considered an oath. 


BACKGROUND 


Vow and oath - nya 11): The basic difference between an oath 
and a vow is that in an oath one prohibits himself from performing 
a certain action, while in a vow he imposes on an object a status of 
being forbidden to him or others. One place where this difference 
is expressed is where the oath or vow conflicts with a mitzva. An 


Expressed a bond with the language of an oath — iwyimw Dx 
maw pwya: If one states a bond using the language of an oath, 
in that he prohibits himself from performing an action or obligates 
himself to perform an action, e.g., by saying: A bond to God | will 


do such and such, it is considered an oath (Rambam Sefer Hafla‘a, 


Hilkhot Shevuot 2:7). 


Associates with an oath - mawa Dama: In the case of one who 
associates an object or action with another matter that has been 
prohibited by an oath, e.g. upon hearing or taking an oath not to 
eat some item, one says with regard to another item: It should be 


like that one, the oath does not take effect by Torah law. Therefore, 


if he eats the associated item, he is exempt both from receiving 


Gedaliah ben Ahikam - op ns ja mon: Gedaliah ben Ahikam 
was installed as governor over the depleted population of Judea 
after Nebuchadnezzar sacked Jerusalem and exiled many of its 
citizens. As a vassal of Babylonia, Gedaliah was despised by some 
of the Judean survivors. After ignoring warnings about the evil 


HALAKHA 


PERSONALITIES 


oath not to keep a mitzva does not take effect at all, as all Jews are 
already under oath to keep all the mitzvot, by their participation in 
the covenant of Mount Sinai. By contrast, one can render the object 
of a mitzva forbidden to him by vow, thereby generating a conflict 
between fulfillment of the vow and performance of the mitzva. 


lashes and from bringing an offering, as the halakha follows the 
opinion of Rava in his disputes with Abaye. Some say eating the 
item is nevertheless prohibited (Ri Migash), although the Ramban 
holds that it is not prohibited at all (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 3:1; Shulhan Arukh, Yoreh De‘a 239:9). 


Like on the day that his father died, etc. — ^3) vay ja Naw Divs: 
If one vowed not to eat on the day that his father or teacher died, 
and he fasted accordingly, and then later he declared: | take this day 
upon me like the day that my father or teacher died, he is prohibited 
from eating on that day. This is a case of creating an association of 
one vow with another (Rambam Sefer Hafla‘a, Hilkhot Nedarim 3:5; 
Shulhan Arukh, Yoreh De‘a 204:1). 


intentions of Yishmael ben Netanya, Gedaliah was assassinated by 
him (see Il Kings 25:22-26). The date of his death, the third of Tishrei, 
is commemorated by Jews to this day as the end of the first Jewish 
commonwealth. 


NOTES 


The verse placed the prohibition of a bond - 
3027 bun JKT mp: That is, the meaning of 
a bond is ambiguous and depends on how one 
expresses the prohibition. If one uses it as an oath, 
by prohibiting oneself from performing a certain 
action, e.g., by saying: A bond I will not eat, then it 
is an oath. If he uses it in the form of a vow, wherein 
he forbids a specific item to himself, e.g., by say- 
ing: This loaf is forbidden to me as a bond, then 
it is a vow. This is how this baraita is explained by 
Rabbi Yirmeya in the Jerusalem Talmud in tractate 
Nedarim. 


This is when he is prohibited by vow since that 
day — Dir inia KI WTW KIM: This version of the 
text means that he vowed that on each occurrence 
of the date or day of the week that his father died 
he will not eat meat or drink wine. This is how the 
Rif understands the conclusion of the discussion of 
this topic in tractate Nedarim (12a). The Ri Migash 
has a different version of the text that reads that he 
is prohibited by vow on that day and the vow was 
not to eat meat or drink wine on that specific day. 
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HALAKHA 


Which is the bond of a vow mentioned in the 
Torah — mina magy 192 I TK: The basic type 
of vow in the Torah involves associating some item 
with another item that is forbidden by vow, such as 
when one says: This loaf is forbidden to me like an 
offering. One may also vow by declaring: This loaf 
is forbidden to me, or: This loaf is a prohibition for 
me. Additionally, one may associate an item with 
another item that is already forbidden by vow by 
simply declaring: This one is like that one. One may 
do this successively; even if he does it more than 
one hundred times, all the items will be forbidden 
by vow. The object of a vow does not have to be a 
physical item. One may vow to fast on a specific day 
and later declare that a different day is like that one, 
and one is then prohibited from eating and drinking 
on the second day as well. This is in accordance with 
the opinion of Rava (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 1:1, 1:7, 3:5; Shulhan Arukh, Yoreh Dea 204:1 
and Beur HaGra there). 


Unless he vows by associating it with an item 
forbidden by a vow — W737 3272 Ww T: If one 
associates a permitted item with a forbidden item, 
the permitted item becomes forbidden only if the 
original prohibition was generated by a vow. If it 
was inherently forbidden, then the associated item 
remains permitted. Consequently, if one associates 
a permitted item with an offering or any other 
consecrated item, the permitted item becomes 
forbidden. If one associates the permitted item with, 
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for example, non-kosher food, no vow takes effect $ yown xp XIT 
(Rambam Sefer Hafla‘a, Hilkhot Nedarim 1:9; Shulhan esas 
Arukh, Yoreh De‘a 204:1-2). 

NOTES 


Resolve it and say this — 937 x11 y’: Rashi explains that 
according to Rava, the baraita does not discuss a bond as a 
distinct type of prohibition that one can generate but rather 
addresses the nature of the prohibition generated by a vow. The 


to another object (Ran). 


only the indirect result of the oath. Since the objec 
intrinsically forbidden, it is impossible to extend the prohibition 


According to the Ri Migash, even Rava holds that an oath 


But according to Rava’s opinion, that association with an oath is not 
considered an oath, the baraita poses a difficulty, as it indicates that 
association with a vow is considered a vow; a corresponding rule should 
apply to an oath. 


The Gemara answers: Rava could say to you: Resolve the difficulty 
posed by the baraita and say that the baraita teaches this: Which is the 
bond of a vow mentioned in the Torah?" When is a bond, i.e., the 
acceptance ofa prohibition on oneself, considered a vow? According to 
Rava, “bond” in the verse is not referring to association. Rather, it is 
referring to one who says: It is incumbent upon me that I will not eat 
meat and that I will not drink wine like on the day that his, i.e., my, 
father died, or: Like on the day that so-and-so was killed. And Shmuel 
says: This is the halakha only when he is prohibited from eating meat 
and drinking wine by vow since that day, e.g., the day his father died. 


What is the reason for Shmuel’s caveat? The verse states: “When a man 
vows a vow to the Lord” (Numbers 30:3). The redundancy in the phrase 


“vows a vow” teaches that when one associates a vow with another pro- 


hibition, it does not take effect unless he vows by associating it with an 
item forbidden by means of a vow."" Association is derived from this 
verse and is limited to vows. 


The Gemara discusses the baraita: One who says: It is incumbent upon 

me that I will not eat meat and that I will not drink wine like on the day 
that his father died. The Gemara asks: Isn’t it obvious that he is prohib- 
ited from eating meat and drinking wine? Why does the baraita need to 

mention the specific example of a vow concerning the day his father died? 
The Gemara answers: It was necessary that the baraita state that the vow 
takes effect for the sake of the other example: Like on the day that 
Gedaliah ben Ahikam was killed. Otherwise, it may enter your mind 

to say: Since, even if he did not vow to refrain from eating meat or 
drinking wine on that day they would be prohibited to him anyway," 

as it is a public fast day, when he did vow to refrain from eating and 

drinking on that day, the prohibition of the vow would not take effect 

on him, and that subsequent vow would then not be associated with a 

vow, but with an ordinary prohibition. Therefore, the baraita teaches us 

that the vow made on the fast day takes effect and the second vow can 

be associated with it. 


itselfisnot Even if he did not vow, they would be prohibited to him 
anyway — VON 1793 172 xb 197: Most of the early commentaries 
had a version of the text according to which the vow takes 


effect because the Fast of Gedaliah is of rabbinic origin. Rashi 


Torah contains no explicit reference to prohibitions generated 
by association. The Rid understands Rava's opinion to be that 
just as an association with an oath is not an oath, so too, an 
association with a vow is not a vow. According to the Rid, Rava’s 
nterpretation of the phrase “when a man vows a vow to the 
Lord” as meaning that a vow must be associated with an item 
orbidden by means of a vow, is not referring to regular vows 
but to vows that generate prohibitions that apply to everyone, 
such as vows of consecration (see Ba’al HaMaor and Ramban). 
By contrast, the Rif and Tosafot explain that Rava also holds 
hat vows can be stated through association, and the dispute 
between Abaye and Rava is limited to oaths. Some explain that 
according to Rava association is possible with vows but not 
with oaths because it is only in the context of vows that the 
Torah legislated association specifically, saying: “When a man 
vows a vow to the Lord” (Sefer Hashlama). 

Others explain that this distinction is a function of the 
essential difference between vows and oaths. Since a vow 
renders an object forbidden directly, that prohibition may be 
extended by associating another object with it; one says that 
this object is like that one, and in doing so, the inherent prohi- 
bition extends to the new object. Oaths, by contrast, concern 
the one who took the oath, in that he renders some action 
prohibited to himself, with the prohibition of the object being 
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generated by association takes effect, and the dispute between 
Rava and Abaye is with regard to whether one is liable to bring 
an offering if he violates such an oath. The explanation of the 
Ra'avad is similar; he claims that the prohibition “he shall not 
break his word” applies in cases of association, and that even 
though one does not bring an offering for an oath on an utter- 
ance in cases of unwitting violation of the prohibition, one does 
receive lashes in cases of intentional violation. 


Unless he vows by associating it with an item forbidden by 
a vow -= 1137 9273 WW TY: Some understand from this pas- 
sage that part of the fundamental nature of a vow is that it is a 
prohibition generated by comparing an object to a forbidden 
object (see Meiri). It is clear from the Rambam’s presentation 
of these halakhot that the essential nature of a vow is not the 
association of one object with another but the verbal designa- 
tion of a prohibition onto an object. Accordingly, the passage 
here teaches that in a case where one vows by association, the 
association must be with an object rendered forbidden by the 
verbal designation of a prohibition, such as a vow or a consecra- 
tion, and one cannot generate a prohibition by associating one 
object with another object whose prohibition is inherent (see 
Ran on tractate Nedarim 14a and Mishne LaMelekh on Rambam 
Sefer Hafla‘a, Hilkhot Nedarim 1:7). 


rejected that version of the text, claiming that since a vow 
akes effect with regard to a matter that is already a mitzva, a 
vow not to eat takes effect on a fast day, even if the fast is by 


Torah law (see 25a). Tosafot explain the text that includes refer- 


ence to the rabbinic origin of the Fast of Gedaliah by explaining 
hat if one associated a vow with a vow to fast on a fast day 
hat is mandated by Torah law, the association would not 
ake effect because it would be regarded as association with 
an inherently prohibited matter rather than with a matter 
prohibited by a vow. It is only because the Fast of Gedaliah 
is of rabbinic origin that the vow to fast on that day can be 
the object of the association. Several commentaries offer a 
different explanation of the reference to the rabbinic origin of 
the Fast of Gedaliah. They understand that the principle that a 
vow takes effect in a matter involving a mitzva applies only to 
cases where the vow contravenes the mitzva, like a vow not 
to take a lulav, but a vow to observe a mitzva in the Torah 
does not take effect, in accordance with the principle that a 
prohibition does not take effect where another prohibition is 
already in place. Therefore, a vow to fast on the Fast of Gedaliah 
takes effect only because the prohibition against eating on 
that day is rabbinically instituted. 
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The Gemara comments: And Rabbi Yohanan also holds in 
accordance with this opinion of Rava that a bond is not an 
association with an oath, but an oath itself, as when Ravin came 
from Eretz Yisrael to Babylonia he reported that Rabbi Yohanan 
says: If one says: By my clear utterance I will not eat of yours, 
or: On my bond I will not eat of yours, it is an oath. 


§ When Rav Dimi came from Eretz Yisrael, he reported that 
Rabbi Yohanan says: If one takes an oath, saying: I will eat, 
or: I will not eat, relating to the future, and does not fulfill it, it 
is a false oath. And its prohibition in the Torah is from here: 
“And you shall not take an oath by My name falsely, so that 
you profane the name of your God; I am the Lord” (Leviticus 
19:12). Ifone takes an oath, saying: I ate, or: I did not eat, relating 
to past actions, and it is a lie, it is an oath taken in vain," and 
its prohibition in the Torah is from here: “You shall not take 
the name of the Lord your God in vain; for the Lord will not 
absolve of guilt he that takes His name in vain” (Exodus 20:7). 


Rav Dimi continued: With regard to vows where one states that 
an item is forbidden like an offering [konamot], if he subse- 
quently derives benefit from that item, one violates the prohi- 
bition: “When a man vows a vow to the Lord, or takes an oath 
to bind his soul with a bond, he shall not break his word;" 
he shall do according to all that proceeds out of his mouth” 
(Numbers 30:3). 


The Gemara raises an objection from a baraita: The prohibitions 
against taking an oath in vain and taking a false oath are one. The 
Gemara suggests: What, is the baraita not teaching that if an 
oath taken in vain refers to the past, a false oath also refers to 
the past? Apparently, the statements: I ate, and: I did not eat, 
are both false oaths, contrary to Rabbi Yohanan’s statement that 
a false oath is one that relates to the future. 


The Gemara answers: Are the cases comparable? This case, 
of a false oath, is as it is and that case, of an oath taken in vain, 
is as it is. What, then, is the meaning of the assertion of 
the baraita that they are one? It is that both were spoken in 
a single utterance’ at the giving of the Torah, like that which 
is taught in a baraita: “Remember the Sabbath day, to keep it 
holy” (Exodus 20:8), and: “Observe the Sabbath day, to keep 
it holy” (Deuteronomy 5:12), were spoken in one utterance, 
in a manner that the human mouth cannot say and that the 
human ear cannot hear. 


NOTES 


HALAKHA 
With regard to konamot one violates: He shall not break 
his word - wath xba Jai nimip: If one renders a food 
forbidden to himself by means of a vow and then trans- 
gresses and eats it, he has violated the prohibition: “He 
shall not break his word,” and he is liable to receive lashes 
by Torah law (Rambam Sefer Hafla‘a, Hilkhot Nedarim 1:5). 


| did not eat, it is an oath taken in vain - Kw MDD x: In 
other words, untrue oaths about the past are categorized as 
oaths taken in vain, a category which one might have thought 
included only oaths about matters that are impossible or obvi- 
ously false, like an oath that an item made of wood is made 
of gold. 


Both were spoken in a single utterance — 1A% IN V272: 
This statement serves to explain how the two versions ‘of the Ten 
Commandments are inconsistent. Accordingly, both versions 
were miraculously stated simultaneously at Sinai and were later 
recorded separately in writing. In the expanded version of this 
statement that appears in the Jerusalem Talmud, other pairs of 
conflicting verses are explained in the same way. Those cases are 
not instances of two versions of the same mitzva but instances 
of conflicting halakhot, and the claim that they were said in one 
utterance indicates that despite the ostensible conflict, both are 
true and a way must be found to realize both. 

As several commentaries note, the comparison to the case of 
“remember” and “observe " is inexact. “Remember” and “observe” 
appear in the different versions of the mitzva of Shabbat, which 
is part of the Ten Commandments given at Mount Sinai. The 
concept that they were spoken in a single utterance is the 


explanation of how the two accounts of the same event, one 
in Exodus, chapter 20, and the other in Deuteronomy, chapter 5, 
are different. By contrast, both accounts of the Ten Command- 
ments refer to an oath taken in vain, and the prohibition against 
taking a false oath appears in an entirely different context (see 
Leviticus 19:12). 

The Ri Migash explains that when the Gemara says here that 
the terms: False, and: In vain, were spoken in a single utterance, 
it is not referring to oath taking but to the different versions 
of the prohibition against bearing false witness in the Ten 
Commandments. In Exodus (20:12), the verse states: “You shall 
not bear false witness against your neighbor,’ while in Deuter- 
onomy (5:16), the verse states: “You shall not bear witness in 
vain against your neighbor.” The Ri Migash also offers another 
explanation. The Gemara's assertion that both were spoken in 
a single utterance does in fact refer to the prohibitions against 
taking a false oath and taking an oath in vain. Based on the 
statement of Rabbi Yohanan (21a) that from the repetition of 
the term “in vain” in the verse in Exodus 20:7 one may derive 
halakhot that relate to the prohibition against taking a false 
oath, it is possible to conclude that the verse in Leviticus was 
also stated at Mount Sinai, together with the verses about taking 
an oath in vain. 
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BACKGROUND 

Kiddush sanctifying the day - oi wtp: The Gemara 
here is referring to the kiddush that is recited on Friday 
night at the beginning of the Shabbat meal, as opposed 
to kiddush recited during the day. The evening kiddush is 
mandated by the verse in Exodus (20:8) and requires a 
verbal pronouncement that the day is sanctified. The Sages 
expanded this mitzva and included wine in the ceremony. 
The kiddush recited during the day is called, perhaps euphe- 
mistically, the great kiddush, and is a rabbinic obligation. 


Flogged - mpi: Violations of prohibitions, such as the 
cooking of milk and meat together (see Exodus 23:19), are 
generally punishable with lashes. There are several excep- 
tions to this halakha: (1) Violation of a prohibition without 
an action being performed, such as hating one’s fellow in 
one’s heart (see Leviticus 19:17), does not warrant lashes. 
(2) A transgression for which the Torah provides a means 
of reparation has that corrective measure imposed rather 
han lashes. (3) A collective prohibition that includes several 
different halakhot is not subject to lashes. No punishment is 
administered, even if one violates all the individual prohibi- 
ions at once. (4) A transgression that under certain circum- 
stances would warrant the death penalty does not incur 
ashes. Concerning a prohibition whose violation results 
in liability for lashes, they are administered only if there 
were two witnesses to the transgression and the sinner was 
orewarned immediately prior to his transgression. A court 
of three judges is required in order to administer lashes. 


LANGUAGE 

Isn't it the opposite [kelapei layya] - xm 273: Most 
understand the literal meaning of this expression of 
puzzlement as: To where are you facing? The question 
indicates: You are looking at the matter backward. Some 
ofthe geonim suggest that it literally means: Facing the tail 
[kelapei alya], as if to say: You are facing the direction of the 
tail, like a person who is riding backward on an animal. 


Perek IH 
Daf21 Amud a 


HALAKHA 
Which is an oath taken in vain — Ki% NAA KI ity: 
One who takes an untrue oath about a matter that is com- 
mon knowledge, such as that a man is a woman or that 
stone is gold, is liable for taking an oath in vain (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 1:4; Shulhan Arukh, Yoreh De‘a 
236:4). 
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The Gemara asks: Granted, there, “remember” and “observe” were 
spoken in a single utterance in order to teach the halakha that 
Rav Adda bar Ahava says; as Rav Adda bar Ahava says: Women 
are obligated to recite kiddush sanctifying the seventh day,™ by 
Torah law, even though it is a positive, time-bound mitzva, since 
the verses state: “Remember,” and: “Observe,” indicating that 
anyone who is obligated to observe, i.e., is prohibited from per- 
forming labor on Shabbat, is obligated to remember, by reciting 
kiddush. And these women, since they are obligated to observe, 
they also are obligated to remember. But here, with regard to the 
prohibitions against taking a false oath and taking an oath in vain, 
for what halakha is it necessary for them to have been spoken in a 
single utterance? 


The Gemara explains: Rather, the two prohibitions were spoken 
together to teach that just as one is flogged® for taking an oath in 
vain, so is one also flogged for taking a false oath. 


The Gemara asks: Isn’t it the opposite [kelapei layya]?' It is clear 
that one receives lashes for taking a false oath about the future, 
which one violates with an action, but an oath taken in vain about 
the past is merely a verbal pronouncement. Rather, say like this: 
Just as one is flogged for taking a false oath, i.e., violating one’s oath 
about the future, so is one also flogged for taking an oath in vain." 


The Gemara asks: Why must the baraita state that one is flogged for 
either type of oath? Isn't it obvious? This is a prohibition and that 
is a prohibition, and for both one is liable to receive lashes. The 
Gemara answers: Lest you say as Rav Pappa said to Abaye, that 
the verse: “For the Lord will not absolve of guilt he that takes 
His name in vain” (Exodus 20:7), might indicate that God will 
not absolve him at all, and even if he is punished he cannot atone 
for his sin, 


Women are obligated to recite kiddush sanctifying the day — 
Did wpa nian mw): Women are obligated in the mitzva 
of reciting kiddush even though it is time dependent. This is 
derived from the principle that anyone who is obligated to keep 
those halakhot included in the mitzva “Observe the Sabbath day” 
is obligated in the mitzva “Remember the Sabbath day.” Since 


HALAKHA 
Just as one is flogged for a false oath, so is one also flogged 
for an oath in vain — xW by oy mpi J2 pw by npibw ows: 
One who intentionally violates his oath, rendering it false, is 
liable to receive lashes. One who intentionally takes an oath 
in vain is also liable to receive lashes (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 1:3, 7). 


women are obligated by Torah law, they may also recite kiddush 
for men (Shulhan Arukh, Orah Hayyim 271:2). 
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it teaches us as Abaye answers him below. 


The Gemara offers an alternative resolution of the difficulty posed 
by the baraita: And if you wish, say that the assertion of the baraita 
that the prohibitions against taking an oath in vain and taking a false 
oath are one means: Just as one brings an offering for taking a false 
oath, so one brings an offering for taking an oath in vain. And this 
is in accordance with the opinion of Rabbi Akiva, who deems one 
liable to bring an offering for taking an oath in vain that refers to 
the past, just as for taking a false oath that refers to the future. 


The Gemara raises an objection to Rabbi Yohanan’s distinction 
between a false oath and an oath taken in vain from a baraita: Which 
oath is an oath taken in vain?" It is when one takes an oath to deny 
that which is known to people to be true. And a false oath is when 
one takes an oath that contradicts the past. The Gemara answers: 
Say, i.e., emend the baraita to say, that a false oath is when one takes 
an oath and subsequently contradicts it by acting otherwise. 
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§ When Ravin’ came from Eretz Yisrael to Babylonia, he 
reported that Rabbi Yirmeya says that Rabbi Abbahu says 
that Rabbi Yohanan says: If one takes an oath, saying: I ate, 
or: I did not eat, it is a false oath" if it is not true. And its 
prohibition in the Torah is from: “And you shall not take an 
oath by My name falsely," so that you profane the name of 
your God; I am the Lord” (Leviticus 19:12). If one takes an oath, 
saying: I will eat, or: I will not eat, and breaks his oath, he 
violates the prohibition: “When a man vows a vow to the Lord, 
or takes an oath to bind his soul with a bond, he shall not break 
his word” (Numbers 30:3). And which oath is an oath taken 
in vain? It is when one takes an oath to deny that which is 
known to people to be true. 


Rav Pappa said: This statement of Rabbi Abbahu, i.e., convey- 
ing the opinion of Rabbi Yohanan, was not stated explicitly 
by Rabbi Abbahu; rather, it was stated by inference.’ It was 
inferred from that which Rav Idi bar Avin says that Rav 
Amram says that Rav Yitzhak says that Rabbi Yohanan says 
that Rabbi Yehuda says in the name of Rabbi Yosei HaGelili: 
With regard to any prohibition in the Torah, if it is a prohibi- 
tion that involves an action, one is flogged for violating it. 
But with regard to a prohibition that does not involve an 
action," one is not flogged for violating it, except in the cases 
of one who takes an oath, and one who substitutes a different 
animal for one that is consecrated to be sacrificed (see Leviti- 
cus 27:10), and one who curses another using the Divine 
Name (see Leviticus 19:14).® 


The Gemara asks: From where do we derive that one who 
takes an oath that is not true is flogged? Rabbi Yohanan says 
in the name of Rabbi Shimon ben Yohai: The verse states: 
“You shall not take the name of the Lord your God in vain; 
for the Lord will not absolve of guilt he that takes His name 
in vain” (Exodus 20:7). It is the heavenly court that does not 
absolve him;" but the earthly court flogs him, and in doing 
so, absolves him of guilt. 


Rav Pappa said to Abaye: Perhaps this is what the Merciful 
One is saying: He will not be absolved of guilt at all. Abaye 
answered: If it were written: For he will not be absolved of 
guilt, it would be as you say. Now that it is written: “For the 
Lord will not absolve of guilt,” the verse teaches that it is 
the Lord Who will not absolve one who takes His name in 
vain; but the earthly court flogs him, and in doing so absolves 
him of guilt. 


HALAKHA 


l ate or | did not eat, it is a false oath - pw mbox xy) mbox: 
fone takes an oath that he will eat but does not eat; or tha he 
will not eat and he eats; or that he ate but he did not eat; or that 
he did not eat but he ate, he violates “And you shall not take 
an oath by My name falsely.’ One who does so intentionally is 
iable to receive lashes, except in the case where he said that he 
would eat and did not eat, as is discussed in the Gemara. If he 
does so unwittingly he is liable to bring a sliding-scale offering. 
This ruling is in accordance with the statement of Ravin, citing 
Rabbi Yohanan. Although the Rambam does not say so explicitly, 
it can be assumed that one also violates “He shall not break his 
word” as Ravin says. It is possible that the Rambam omits this 
in the context of oaths because he mentions it in the context 
of vows (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:3 and Kesef 
Mishne there). 


But a prohibition that does not involve an action - Xd 
mwyn ia pwr: One is not liable to receive lashes for violat- 
ing a prohibition where a physical action is not involved in 


the transgression. This includes prohibitions one violates by 
omission, such as the prohibition against ignoring a lost object, 
as well as prohibitions that one violates by speaking, such as 
the prohibitions against slander and bearing false witness. The 
exceptions to this principle are the prohibitions against violating 
an oath, substituting a different animal for a consecrated one, 
and cursing another using the Divine Name (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 18:1-2). 


The heavenly court does not absolve him - nwa bw prima 
inis ppa py: Although one who takes an oath falsely or in vain 
is flogged, and one who takes an untrue oath of testimony or 
an untrue oath of deposit brings an offering, one cannot fully 
atone for the sin of taking a false oath, as it says: “The Lord will 
not absolve" (Exodus 20:7). Therefore, one must be very cautious 
with regard to this sin, even more than with regard to other sins 
(Rambam Sefer Hafla'a, Hilkhot Shevuot 12:1, and see Ra'avad and 
Kesef Mishne there). 


PERSONALITIES 


Ravin — p37: Ravin’s name is an abbreviation of Rabbi Avin, 
who is called Rabbi Bon in the Jerusalem Talmud, which 
cites many of his statements. He was the most prominent 
of the Sages referred to as: Those who descended, i.e., who 
went from Eretz Yisrael to Babylonia, in the third and fourth 
generations of the Babylonian amora'im. Rabbi Avin was 
born in Babylonia and moved to Eretz Yisrael at an early age. 
There, he studied under Rabbi Yohanan, and, after Rabbi 
Yohanan’s death, under his many students. Rabbi Avin along 
with his colleague Rav Dimi was appointed an emissary to 
Babylonia to disseminate the statements of the Sages of 
Eretz Yisrael, and particularly of Rabbi Yohanan. Rav Dimi 
was the emissary from Eretz Yisrael before Ravin, while Ravin 
transmitted new and revised formulations of the halakhot. 
Therefore, Ravin is considered a higher authority and the 
halakha is generally decided in accordance with his reports. 
When Ravin would return to Eretz Yisrael, he transmitted the 
Torah insights of the Babylonian amora‘im. 


NOTES 


And its prohibition is from: And you shall not take an 
oath by My name falsely — awa yawn xn TOX) 
ape: Rashi explains that the wording of the verse indicates 
that the oath is false from the moment it is uttered, which 
is the case with regard to an oath concerning the past. 


He violates: He shall not break his word — bm xha aiy 
$3: The KesefMishne explains that the Gemara means that 
he violates the prohibition “He shall not break his word” 
in addition to the transgression of “You shall not take an 
oath by My name falsely,’ which is associated with every 
false oath. 


BACKGROUND 


Was not said explicitly, rather it was stated by inference - 
sams 5509 sY mamy wavaa h: This comment, that a 

specific halakha was not stated explicitly but only inferred, 
is common in the Talmud. It should not be understood as 

merely an attempt to ascertain the precise manner in which 

a statement was transmitted. Rather, by using this phrase 

the Gemara calls attention to the fact that one cannot rely 

on the formulation of a specific halakha as it appears, as the 

halakha was not stated in that form. Rather, it was inferred 

from a statement made in a different context. 


Substitution — man: Substitution of a non-sacred animal 
for a sacrificial animal is mentioned in the Torah (Leviticus 
27:10), and tractate Temura is devoted to the halakhot of 
substitution. The Torah prohibits the substitution of a non- 
sacred animal for a sacrificial animal, whether blemished 
or unblemished. One who does so violates a prohibition 
and is flogged. Although this substitution is prohibited, if 
one does substitute a non-sacred animal for a sacrificial 
animal, the non-sacred animal is thereby consecrated, while 
the sacrificial animal maintains its sanctity. This halakha 
applies to both blemished and unblemished non-sacred 
animals, and once the substitution takes place, the newly 
consecrated substitute animal may not be utilized for labor 
or be redeemed. What ensues for the substitute varies with 
he type of offering for which it was substituted. In some 
cases, e.g., that of a sin-offering, the substitute is left to die. 
n other cases, e.g., that of a guilt-offering, the substitute 
grazes until it becomes blemished. In yet other cases, e.g., 
hat of a peace-offering, the substitute, like the animal for 
which it is substituted, is sacrificed on the alta 


= 


Cursing using the Divine Name - Dwa 7p: It is pro- 
hibited by Torah law to curse any Jew in good standing 
see Yevamot 22b), even if the one being cursed does not 
now about it, e.g., because he is deaf (see Leviticus 19:14). 
One who curses another Jew using God's name is liable 
by Torah law to receive lashes (see Deuteronomy 28:58-59 
and Makkot 13b). 
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HALAKHA 

On my oath | will eat this loaf today — 133 bomw maw 
Div ft: In a case where one took an oath that he would 
eat a particular loaf that day, and the day passed without 
his having eaten it, if he forgot to eat it, i.e., he violated 
the oath unwittingly, he brings a sliding-scale offering. 
If he violated the oath intentionally he does not receive 
lashes, since he did not perform an action, even though 
he violated the prohibition against taking a false oath. 
Why does he receive lashes when he takes an untrue 
oath that he ate, even though in that case he also did 
not perform a physical action? It is because his oath was 
false from the outset, whereas when he takes an oath to 
do something and does not doit, his oath is not false from 
the outset. This ruling is in accordance with the opinion of 
Rabbi Yohanan and Rabbi Abbahu (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 4:20-21). 


NOTES 

He is liable only once - nn xbx an in: This is be- 
cause an oath cannot take effect when the action it refers 
to is already prohibited by another oath. Rashi explains 
that the principle that one cannot take oaths to perform 
mitzvot applies here, since the person is already under 
oath from Mount Sinai. Once he has taken an oath about 
some matter, there is a mitzva to keep it, rendering any 
subsequent oath an oath to perform a mitzva. 
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The Gemara asks: We found a source for receiving lashes for an 
oath taken in vain, despite the fact that no physical action was 
performed. From where do we derive that this is also the halakha 
with regard to a false oath? Rabbi Yohanan himself said: The 
verse states: “ in vain,” twice. If the second mention is 
not necessary for the matter of an oath taken in vain, since it was 
already stated, apply it to the matter of a false oath. 


In vain... 


And Rabbi Abbahu discusses this: With regard to this false oath 
referred to by Rabbi Yohanan, what are the circumstances under 
which one who takes it is flogged? If we say it is when he says: On 
my oath I will not eat, and he then ate, that is a prohibition that 
involves an action. And if one would rather say that he says: On 
my oath I will eat, and he does not eat, is one who breaks his 
oath like that flogged? But wasn’t it stated that with regard to 
one who says: On my oath I will eat this loaf today," and the day 
passed and he did not eat it, Rabbi Yohanan and Reish Lakish 
both say he is not flogged? 


Rabbi Yohanan says he is not flogged because it is a prohibition 
that does not involve an action, and concerning any prohibition 
that does not involve an action, one is not flogged for violating 
it. And Reish Lakish says he is not flogged because his violation 
of the prohibition necessarily involves an uncertain forewarning, 
and an uncertain forewarning is not considered a forewarning 
at all. Only if one is forewarned immediately prior to violating a 
prohibition does he receive lashes. Since not fulfilling his oath is 
a sin of omission, whenever the forewarning is offered, it remains 
uncertain whether one will fulfill the oath or not. 


In response to his own question, Rabbi Abbahu says: The case 
where one who takes a false oath is flogged will be where he takes 
an oath saying: I ate, or: I did not eat. The Gemara asks: What 
is different about oaths relating to the past, for which one is liable 
to receive lashes even though he did not perform an action, and 
oaths relating to the future that one violates by omission, and for 
which one is therefore exempt from lashes according to Rabbi 
Yohanan because it is a prohibition that does not involve an 
action? Rava said: The Torah explicitly extended the liability to 
receive lashes to one who takes a false oath that is similar to an 
oath taken in vain. Just as an oath taken in vain refers to the past, 
so too, one is liable for a false oath that refers to the past. This 
discussion of Rabbi Abbahu's is the source of his inference as to 
the opinion of Rabbi Yohanan mentioned by Rav Pappa. 


Rabbi Yirmeya raised an objection to the opinion of Rabbi 
Abbahu from a mishna (27b): If one says: On my oath I will not 
eat this loaf, and then says: On my oath I will not eat it, and then 
again: On my oath I will not eat it, and he subsequently ate it, 
he is liable only once." This is the oath on an utterance for 
which one who violates the prohibition intentionally is liable to 
receive lashes and one who violates it unwittingly is liable to 
bring a sliding-scale offering. 


Rabbi Yirmeya asks: When the mishna says: This is the oath on 
an utterance, it is to exclude what? Is it not to exclude the case 
of one who takes an oath relating to the past, saying: I ate, or: I 
did not eat, thereby indicating that he is not flogged? 


The Gemara responds: No. It serves to exclude one who takes an 
oath saying: I ate, or: I did not eat, from liability to bring an 
offering. The Gemara explains: This is the oath on an utterance 
for which one who violates it unwittingly is liable to bring a 
sliding-scale offering. But if one takes an oath saying: I ate, or: 
I did not eat, then no, one does not bring an offering. And this 
is in accordance with the opinion of Rabbi Yishmael, who says: 
One is liable to bring an offering only for breaking oaths relating 
to the future, but one is flogged even for false oaths relating to 
the past. 


Perek III 
Daf21 Amud b 


KW NIW KT it KDD KDY 
anaaw by) nian nin by payne 
rn PRD ayy "OT HY BE 
max KR IVT? N? 

PIN? 


Japa ws ama bys wri xd 
by - nJ n mbag” bax 
ATT SD PY AT JDP PIAN 

KaT rave) ania 


INYU! I KWI PIY NT 
var MD) Ow) II KDI INT 
KON MDPY D7 baa axDpY 
mbox x5") abo” nary xd 
Kin Dain’ sary Kby yap 

ern arp bax inipban Dox 


Namba ep Xan KIV ND 
vyn Raoa XP xab vyan 
aayy? 


Da Sarr Yoox xbw maw” 
and rowan 13 PD - same 
rays Abas ming boa KPP N 
ATOA sent) KPID yaw 
sam dp İK JYAW rat en 
paw whee mora nay xy nib 

BR 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara asks: Say the latter clause of the mishna (29a): Which 
oath is an oath taken in vain? It is when one takes an oath to deny 
that which is known to people to be true, like one says with regard 
to a stone column that it is made of gold. This is an oath taken in 
vain, for which one is liable to receive lashes if he takes the oath 
intentionally, and for which he is exempt ifhe takes it unwittingly. 
When the mishna says: This is an oath taken in vain, it is to exclude 
what? What, isn’t that phrase added to the mishna to exclude one 
who takes an oath saying: I ate, or: I did not eat, teaching that he 
is not flogged? 


The Gemara responds: No, the mishna adds: This is an oath, to teach 
that for violating the prohibition against taking an oath in vain 
unwittingly, one is exempt from bringing an offering; but one who 
takes an oath saying: I ate, or: I did not eat, is liable to bring an 
offering for an unwitting violation. And this is in accordance with 
the opinion of Rabbi Akiva, who deems one liable to bring an 
offering for oaths referring to the past just like one is liable for oaths 
referring to the future. 


The Gemara asks: But didn’t you say that the first clause of that 
mishna is in accordance with the opinion of Rabbi Yishmael? 
How can the first clause follow Rabbi Yishmael’s opinion and the 
latter clause follow Rabbi Akiva’s conflicting opinion? The Gemara 
answers: The entire mishna is in accordance with the opinion of 
Rabbi Akiva, and the first clause does not serve to exclude one 
who took an oath saying: I ate, or: I did not eat, from the liability 
to bring an offering. Rather, it serves to exclude one who took an 
oath saying: I will eat, and who subsequently did not eat, from the 
liability to receive lashes. But he is still liable to bring an offering. 


The Gemara asks: And what is different about this way of under- 
standing the mishna that it is to be preferred? The Gemara answers: 
It stands to reason that when the mishna is addressing an oath 
referring to the future, it excludes an oath referring to the future, 
in accordance with the reading that the entire mishna is in accor- 
dance with the opinion of Rabbi Akiva. Does it makes sense that 
when addressing an oath referring to the future, it excludes an oath 
referring to the past, as the reading of the first clause in accordance 
with the opinion of Rabbi Yishmael would have it? Therefore, the 
added sentence: This is an oath on an utterance, in the first clause, 
serves to exclude one who took an oath saying: I will eat, and who 
subsequently did not eat, from the liability to receive lashes; and 
the whole mishna can be understood as being in accordance with 
the opinion of Rabbi Akiva that one is liable to bring an offering 
even for oaths relating to the past. 


§ The mishna teaches that if one says: On my oath I will not eat, 
and he then ate any amount, even less than an olive-bulk, he is 
liable according to Rabbi Akiva. A dilemma was raised before 
the Sages: Does Rabbi Akiva in the entire Torah, i.e., in general, 
hold that the halakha is in accordance with the opinion of Rabbi 
Shimon, who deems one liable for eating any amount of forbidden 
food? As it is taught in a baraita: Rabbi Shimon says: One who 
eats any amount of forbidden food is liable to receive lashes, and 
the Sages stated the measure of an olive-bulk’ only" in the matter 
of determining liability to bring an offering. 


NOTES 


BACKGROUND 


Olive-bulk - m3: An olive-bulk is one of the most significant 
halakhic units of volume, as by Torah law, the act of eating is 
defined as consuming one olive-bulk, and every mitzva or 
prohibition by Torah law that relates to eating is defined in 
terms of this measure. The olive-bulk is measured in terms 
of the water displacement caused by a particular species 
of olive. 

The precise measure of an olive-bulk is not clear. One 
talmudic passage indicates that it is almost half an egg-bulk, 
and another indicates that it is less than one-third of an 
egg-bulk. Based on that disparity, as well as the range of 
opinions with regard to the measure of an egg-bulk, the 
opinions with regard to the measure of an olive-bulk range 
from 15 cc to 50 cc. 

Olives and olive trees are commonly found throughout 
Eretz Yisrael, and are an exceptionally long-lived species. 
Some olive trees from the time of the Sages are alive today 
and still bear fruit. 


Ancient olive tree in Jerusalem 


Stated the measure of an olive-bulk only, etc. - M3 12% xb 
^D) xdx: Rabbi Shimon agrees that there is a halakha transmit- 
ted to Moses from Sinai that the standard measure for liability 
for eating is an olive-bulk. He understands that quantity to be 
the minimum amount that renders one liable to bring an offer- 
ing when one unwittingly eats forbidden food. Nevertheless, he 


holds that consuming any amount is prohibited and renders 
one liable to receive lashes if one does so intentionally. Rashi 
notes that although Rabbi Shimon’s opinion in general is that 
one is liable to bring an offering only if he consumes an olive- 
bulk or more, in this case, where the prohibition against eating 
derives from one’s oath, he is liable to bring an offering if he 


consumes any amount. One brings an offering for unwittingly 
violating other prohibitions only when one has consumed a 
sufficient amount of food that is forbidden. In the case of a 
false oath, the essential prohibition is against breaking his oath, 
which he does once he eats any amount. 
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NOTES 


Since one who specifically forbids himself any amount 
is liable, etc. — 131 49m wip Dyin: In other words, 
everyone agrees that if he had expressly prohibited to 
himself the eating of any amount he would be liable, so 
that minimal eating can be prohibited by taking an oath. 
Similarly, when he did not specify, his oath is presumed to 
be referring to any amount. Rashi adds that in interpreting 
oaths, the normal meaning of the oath is that which deter- 
mines its content, and people normally refer to any eating, 
even of minuscule quantities, as eating. Some later com- 
mentaries understand that the dispute between Rabbi 
Akiva and the Rabbis concerns a fundamental question: 
Does the liability for this act stem from the violation of 
the prohibition against eating, and since eating that is 
significant occurs when one consumes an olive-bulk, he 
must consume an olive-bulk? Or does the liability stem 
from the violation of the oath, which takes place once he 
eats anything? (Rabbi Yosef Dov Soloveitchik). 


HALAKHA 

Nazirite who soaked his bread in wine - ina mw mn 
pa: If a nazirite ate bread soaked in wine, he is liable to 
receive lashes only if there is a quarter-log of wine in the 
bread he consumed and if he ate it within the time it takes 
to eat a half-loaf of bread. This ruling is in accordance with 
the opinion of the Rabbis, who disagree with the opinion 
of Rabbi Akiva (Rambam Sefer Hafla‘a, Hilkhot Nezirut 5:5 
and Kesef Mishne there). 


BACKGROUND 


Tereifa — 79W: Generally speaking, a tereifa is an animal 
that is suffering from a wound that will cause it to die 
within twelve months. It is prohibited by the Torah to eat 
an animal that has a wound of this nature even if it is ritu- 
ally slaughtered, although the source for this prohibition 
is a matter of dispute. Some authorities cite Exodus 22:30: 
“You shall not eat any flesh that is torn of beasts [tereifa] in 
the field,’ while others suggest Deuteronomy 14:21: “You 
shall not eat of anything that died of itself” According to 
the Minhat Hinnukh both verses together serve as the 
source for the prohibition. 


Repugnant creatures or creeping animals - nypw 
Dwian: Tosefot Yom Tov distinguishes between the two 
words, suggesting that the term repugnant creatures 
[shekatzim] is referring to small animals, non-kosher birds, 
and insects, which are called shekatzim in the Torah. The 
term creeping animals [remasim] is referring to worms and 
other creatures that infest produce and that were believed 
to be the product of spontaneous generation. 


Cinereous vulture, a non-kosher bird 
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And if in fact Rabbi Akiva agrees with the opinion of Rabbi Shimon, 
then by right, the mishna should have taught that Rabbi Akiva and 
the Rabbis disagree in general. And the reason that it states only 
here that they disagree is to convey to you the far-reaching nature 
of the opinion of the Rabbis. The Rabbis hold that even though it 
is possible to say that since one who eats less than an olive-bulk 
after taking an oath in which he specifically forbids himself any 
amount is liable, one who eats less than an olive-bulk without so 
specifying in his oath will also be liable, as that is included in his 
oath not to eat, that reasoning is not accepted. The mishna therefore 
states the dispute in the context of an oath that he will not eat in 
order to teach us that, according to the Rabbis, as long as he did 
not specify that his oath includes any amount, he is exempt from 
receiving lashes. 


The Gemara presents the other side of the dilemma: Or perhaps, 
in general, Rabbi Akiva holds like the Rabbis that one must con- 
sume at least an olive-bulkin order to be liable for a prohibition that 
involves eating. And here, with regard to an oath that one will not 
eat, this is the reason he disagrees: Since one who specifically 
forbids himself any amount is liable," one who eats less than an 
olive-bulk without so specifying in his oath will also be liable. 


Come and hear that which the Rabbis said to Rabbi Akiva: Where 
do we find that one who eats any amount is liable, leading you 
to say that this person is liable? The Gemara explains why this 
is relevant: If it is so that according to Rabbi Akiva one is always 
liable for eating any amount, let him say to them: In the entire 
Torah I hold in accordance with the opinion of Rabbi Shimon. 


The Gemara answers: The fact that Rabbi Akiva did not answer the 

Rabbis in that way does not necessarily indicate that he does not 

agree with Rabbi Shimon in general. Perhaps he is speaking to the 

Rabbis in accordance with their own statement, and this is how 
he would respond to their question: As far as my opinion is con- 
cerned, in the entire Torah I hold that the halakha is in accordance 

with the opinion of Rabbi Shimon that one is liable for all prohibi- 
tions involving eating when one eats any amount. According to you, 
admit to me at least that since one who specifically forbids himself 
any amountis liable, one who eats less than an olive-bulk without 

so specifying in his oath will also be liable. And the Rabbis said 

to him: No, we will not admit that. 


The Gemara presents another attempt to resolve the dilemma. 
Come and hear a mishna (Nazir 34b): Rabbi Akiva says: A nazirite 
who soaked his bread in wine" and ate it, and the two together 
contain enough to combine to an olive-bulk, is liable, even 
though there is less than the minimal measure of wine. And if 
it should enter your mind that he holds in accordance with 
the opinion of Rabbi Shimon in general, then why do I need 
the wine and bread to combine to the measure of an olive-bulk? 
Consumption of any amount of wine should be sufficient for him 
to be liable. 


And additionally, we learned in a mishna (22b): If one says: On 
my oath I will not eat, and then ate the meat of unslaughtered 
carcasses, or animals with a wound that will cause them to die 
within twelve months [tereifot],® or repugnant creatures, or 
creeping animals," he is liable; and Rabbi Shimon deems him 
exempt. And we discussed it: Why is he liable for breaking his 
oath when he eats non-kosher food? He is already under oath from 
Mount Sinai not to eat forbidden food, and an oath cannot take 
effect to render a matter forbidden that is already forbidden. Rav 
and Shmuel and Rabbi Yohanan both, i.e., all, say that this is a case 
where he incorporates into the oath that he will not eat some 
permitted items, along with the statement concerning the forbid- 
den items. Since the oath takes effect with regard to the permitted 
items, it extends also to the forbidden ones. 
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And Reish Lakish says: You find that one is liable for eating for- 
bidden food as the result ofan oath only ifit is both an oath where 

he specifies that it includes a half-measure, in this case, less than 

an olive-bulk, and in accordance with the opinion of the Rabbis 

that one is not liable for eating a half-measure unless it is specified 

in the oath. Since eating a half-measure is not prohibited by the 

Torah, the oath takes effect. Alternatively, you find that one is liable 

ifhe took the oath without specifying that the oath prohibits less 

than the usual measure and in accordance with the opinion of 
Rabbi Akiva, who says that a person renders himself prohibited 

from eating any amount by taking an oath not to eat. 


And ifit enters your mind that Rabbi Akiva holds in accordance 
with the opinion of Rabbi Shimon in general, this is difficult, as 
one who consumes any amount is also already under oath from 
Mount Sinai. Why should the oath take effect according to Reish 
Lakish? Rather, must one not conclude from it: In general, 
Rabbi Akiva holds like the Rabbis, and it is only with regard to 
unspecified oaths that he deems one liable for eating any amount? 
The Gemara affirms: Conclude from it that Rabbi Akiva holds like 
the Rabbis. 


§ The mishna teaches: The Rabbis said to Rabbi Akiva: Where 
do we find that one who eats any amount is liable, leading you to 
say that this person is liable? The Gemara asks: And do we not? 
But isn’t one who eats an ant" liable, despite the fact that it is 
smaller than an olive-bulk? The Gemara answers: A whole entity 
is different," since it has significance. 


The Gemara asks: But isn’t one who eats less than an olive-bulk of 
consecrated food! liable? The Gemara answers: In order to be 
liable for eating consecrated food, we require a different measure, 
an amount worth one peruta.™™ One is not liable for eating an 
amount worth less than that. 


The Gemara asks: But isn’t one who specifies in his oath that he 
is prohibited from eating any amount liable for doing so? The 
Gemara answers: One who specifies that eating any amount is 
prohibited is indeed comparable to one who eats a whole entity, 
since he has granted it significance. 


The Gemara asks: But isn’t there an unresolved question with 
regard to one who took an oath not to eat and then ate dirt? If, as 
the Rabbis claim, one is not liable for eating less than a full measure, 
you could rather 


answer that which Rava asks with regard to one who says: On my 
oath I will not eat, and who then ate dirt. Rava’s question is: How 
much must he eat in order to be liable? Based on the Rabbis’ state- 
ment, you could answer that he is not liable unless there is an 
olive-bulk that he has eaten. The Gemara rejects this conclusion: 
When we say in the mishna that there are no cases where a person 
who eats less than a full measure is liable, we say it with regard to 
items that are edible. 


The Gemara asks: But aren’t konamot" an example of a case where 
one is liable for eating even less than an olive-bulk? The Gemara 
answers: Konamot are also like a case where he specifies that any 
amount is forbidden for consumption. 


NOTES 
But isn’t one who eats an ant - moa sm: This does not 
mean an ant specifically but any creature that it is prohib- 
ited to eat. One is liable for eating a whole creature, even a 
creature less than an olive-bulk in size. 


We require an amount worth one peruta - m% Y3 
mba: Consequently, the minimum measure for liability for 
one who eats consecrated food is an amount of that food 
worth one peruta, even if that turns out to be less than an 
olive-bulk. Rabbeinu Hananel explains that the reason for 
this is that the prohibition is not against eating consecrated 
food but rather against deriving benefit from consecrated 
items. Therefore, a different measure is used, that of mean- 
ingful benefit, which is determined to be one peruta. 


HALAKHA 

A whole entity is different — xw ma: Although the 
established measure for prohibitions of eating is an olive- 
bulk, that is with regard to eating a part of a larger entity. 
If one consumes a whole creature that is forbidden for 
eating, he is liable to receive lashes by Torah law, even if 
the creature is smaller than a mustard seed (Rambam Sefer 
Kedusha, Hilkhot Ma‘akhalot Assurot 2:21). 


Consecrated food, we require an amount worth one 
peruta — TONA MW VVI xT WIP: It is prohibited for 
a non-priest to derive benefit from consecrated items, 
whether they are consecrated for the altar or for Temple 
maintenance. Anyone who derives benefit worth at least 
a peruta violates the prohibition of the misuse of conse- 
crated property, even if the benefit involves eating less 
than an olive-bulk. If one consumed an olive-bulk that 
was worth less than one peruta, he is not liable (Rambam 
Sefer Avoda, Hilkhot Mela 11, 5:3, and see 1:3 and Mishne 
LaMelekh there). 


BACKGROUND 


Consecrated food — wpm: Any item that a person 
dedicates to the Temple or designates as a sacrifice is 
consecrated as soon as the pledge is uttered. From that 
moment it is no longer considered the private property 
of the donor. 


Peruta — memB: A peruta is a copper coin, which was the 
smallest unit of currency in rabbinic times. For halakhic 
purposes, the peruta is defined as the value of half a barley- 
corn’s weight of pure silver. Traditionally, this is about 24 mg 
of silver. The halakhic value of all coins is linked to the price 
of silver. 


NOTES 

But aren't konamot — nimp m: Konam is one of the 
terms employed when one takes a vow. This term is a cor- 
ruption or alteration of the word korban, an offering. In 
other words, one who says that an item is konam for him 
takes a vow to render it forbidden to him like an offer- 
ing. The Meiri distinguishes between one who says: It is 
konam for me, which generates a vow, and one who simply 
says: Konam, in which case he fully consecrates the item. 
A consecrated item belongs to the Temple treasury and it 
is forbidden for anyone to derive benefit from it. The item 
forbidden by a konam is forbidden only to the person to 
whom the vow applies. 
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NOTES 

But isn't a blasphemer — 47372971: There is a dispute 
among the tanna‘im that is cited in the Gemara (Kare- 
tot 7b) as to whether a blasphemer [megaddef] is one 
who curses God or one who worships idols. Accord- 
ing to the opinion of Rabbi Akiva, a blasphemer is 
one who curses God, and despite the fact that it is 
a prohibition that does not involve an action, if he 
blasphemes unwittingly, he is liable to bring a sin- 
offering. This is the case of one who speaks and brings 
an offering for it. 


There is no prohibition of misuse of consecrated 
property with regard to konamot - myn px 
nimipa: Since in declaring an item konam, one ren- 
ders it forbidden only to himself, if another derives 
benefit from it, it is not regarded as the misuse of 
items consecrated to God for which one brings a 
guilt-offering (see Leviticus 5:14-19). Accordingly, an 
item that has been declared konam has no intrinsic 
sanctity but is simply forbidden to the relevant party 
by vow. 


Lest you say that even if one takes an oath, as 
people say: To taste, etc. — "2 piper) wnt ima 
“DVWYX "WANTS: The interpretation of vows follows 
the ordinary meaning of the words. In this case, the 
Gemara understands from the fact that he did not 
say the more ordinary: | will not eat, that he wishes 
to prohibit himself from eating any amount of food. 


BACKGROUND 


Nazirite — 3: A nazirite vow confers upon a person 
a unique status, as detailed in the Torah (Numbers 
6:1-21). Both men and women can take a vow of 
naziriteship. A nazirite must refrain from eating or 
drinking anything derived from the vine, and he must 
in addition avoid becoming ritually impure through 
contact with a corpse and refrain from cutting his 
hair. A nazirite who violates any of these prohibitions 
is liable to receive lashes. 

One can vow to be a nazirite for any period of 
ime that he wishes, but the minimum period is thirty 
days. One who does not specify how long he wishes 
o be a nazirite assumes nazirite obligations for thirty 
days. The halakhot of the nazirite are discussed in 
ractate Nazir. 


Nazirites bringing their offerings in the Temple 


LANGUAGE 


Konam — naip: At the beginning of tractate Nedarim, 
the Sages discuss whether this word is a corruption 
of Hebrew due to the fact that it was not everyone's 
native language, or if it is a term that the Sages coined 
for the purpose of taking a vow. It appears that a word 
with a similar meaning was common in the early 
Canaanite language. 
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§ The mishna teaches that Rabbi Akiva said to the Rabbis: Where 
do we find one who speaks and is liable to bring an offering for 
it, as this oath taker merely speaks, i.e., takes an oath, and brings 
an offering for it? The Gemara asks: And do we not? But isn’t a 
blasphemer" liable to bring an offering according to the opinion of 
Rabbi Akiva (see Karetot 7a)? The Gemara answers: We are speaking 
of one who speaks and in doing so generates a prohibition. And 
this one, the blasphemer, is merely one who speaks and sins but 
does not bring an offering. 


The Gemara challenges: But doesn’t a nazirite® render wine forbid- 
den to himself through speech, by making a vow? And he does bring 
an offering. The Gemara answers: We are speaking of one who 
brings an offering specifically for his speaking, and this one, the 
nazirite, brings an offering at the end of his naziriteship in order to 
permit wine to himself. 


The Gemara challenges: But isn’t consecrated property a case where 
one renders an item forbidden via speech alone and brings an offer- 
ing for its misuse? The Gemara answers: We are speaking of one 
who, by speaking, generates a prohibition for himself, and never- 
theless brings an offering. And this one, who consecrates an item, 
generates a prohibition for the whole world. 


The Gemara challenges: Aren’t konamot' an example of a case where 
one renders an item forbidden to himself by speech alone and brings 
an offering for using it? The Gemara answers: Rabbi Akiva holds 
that there is no prohibition of misuse of consecrated property with 
regard to konamot.™ 


§ Rava says: The dispute between Rabbi Akiva and the Rabbis is 
with regard to where one took the oath without specifying that he 
is liable for eating any amount. But in a case where he specifies 
that his oath applies to any amount, everyone agrees that he is liable 
for eating any amount." What is the reason for this? One who 
specifies this renders any amount significant like a whole entity. 


And Rava says: The dispute is with regard to a case where one takes 
an oath saying: On my oath I will not eat, but in a case where one 
says: On my oath I will not taste," all agree that he is liable for tasting 
any amount. The Gemara asks: Isn’t it obvious that he is liable in 
that case? Tasting has no defined measure. The Gemara answers: 
Rava nevertheless taught it, lest you say that even if one takes an oath 
saying: I will not taste, he is liable only if he eats an olive-bulk, as 
people say: To taste," as a way of saying: To eat. Therefore, Rava 
teaches us that this is not the case. 


§ Rav Pappa says: The dispute in the mishna is with regard to oaths, 
but with regard to konamot, all agree that one is liable for eating 
any amount." What is the reason for this? Indeed, with regard to 
konamot, since in the vow he did not explicitly mention eating, 
which has a defined measure, but only that the item is forbidden to 
him like an offering, it is as if he specified that he is liable for eating 
any amount. 


HALAKHA 
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Where he specifies, everyone agrees he is liable for eating any 
amount - ram doa bon 927 w92: If one takes an oath not to 
eat, it is prohibited for him to eat any amount, even less than a 
standard measure, even though he is not liable to receive lashes 
unless he eats an olive-bulk (Taz). This is the halakha where he did 
not specify a specific amount, but if he specifically took an oath 
not to eat any amount, he is liable to receive lashes if he eats any 
amount. This ruling is in accordance with the opinion of Rava. The 
Rambam understands that the case of: Where he specifies, is one 
where his oath is to not eat a specific item. In that case, even if it is 
very small, he is liable for eating it (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 4:1; Shulhan Arukh, Yoreh De‘a 238:1). 


| will not taste - niyog x5: If one takes an oath not to taste 
anything and then eats any amount, he is liable. This ruling is in 


accordance with the opinion of Rava (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 4:2; Shulhan Arukh, Yoreh De‘a 238:1). 


With regard to konamot, all agree one is liable for any amount - 
ram aa Son 937 Niza: If one vows that a type of food is for- 
bidden to him, e.g., by saying: Figs are forbidden to me, or: Figs 

from such and such country are forbidden to me, if he eats any 

amount of that food he violates the prohibition: “He shall not break 

his word," and he is liable to receive lashes by Torah law. This is 

because it is presumed that vows apply to any amount of the food 

one has rendered forbidden. But if he generated the prohibition as 

an oath, such as: Eating fruit of this particular country is prohibited 

to me, he is flogged only if he eats an olive-bulk. This ruling is in 

accordance with the statement of Rav Pappa (Rambam Sefer Hafla‘a, 
Hilkhot Nedarim 1:5). 
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The Gemara raises an objection from that which is taught in a 
baraita: Items that are forbidden by two konamot combine" to 
produce a full measure for which one is liable; items forbidden by 
two oaths do not so combine." Rabbi Meir says: Items forbidden 
by konamot are like those forbidden by oaths. The Gemara explains 
the objection: And if it enters your mind that with regard to items 
forbidden by konamot, one is liable for eating any amount, why do 
I need them to combine? 


The Gemara answers: They combine in a case where he said: Eating 
from this one is konam for me; eating from that one is konam for 
me. Since he explicitly mentions eating, he is not liable unless he 
eats an olive-bulk. The Gemara asks: If so, why do they combine 
to produce a full measure? Ultimately, since he took two separate 
vows, go to this item and there is not a full measure, and go to that 
item and there is not a full measure. The Gemara answers: They 
combined to produce one full measure when he said: Eating from 
both of them is konam for me. 


The Gemara asks: In the corresponding situation with regard to 
oaths, where he said: On my oath I will not eat from both of them, 
why do they not combine? Rav Pinehas said: Oaths are different. 
Since two items that are forbidden by a single oath are distinct with 
regard to sin-offerings, in that one is liable to bring a sin-offering 
for eating each one, so too eating a small amount from each does 
not combine in order to produce a full measure. 


The Gemara asks: If so, how did Rabbi Meir say that items forbid- 
den by konamot are like those forbidden by oaths and do not 
combine to produce a full measure? Granted that items forbidden 
by oaths do not combine, since they are distinct with regard to 
sin-offerings, but why do items forbidden by konamot not com- 
bine? The Gemara answers: Reverse the language so that the baraita 
has Rabbi Meir say: Items forbidden by oaths are like items forbid- 
den by konamot. Neither combines to produce a full measure, and 
Rabbi Meir does not accept the statement of Rav Pinehas that 
items forbidden by oaths are different. 


Ravina said: When Rav Pappa says that one is liable for eating any 
amount of an item forbidden by konamot, that is with regard to the 

matter of lashes. When it is taught in the baraita that items forbid- 
den by konamot combine to produce a full measure, that is with 

regard to the matter of an offering for misuse of consecrated prop- 
erty, where we require that one derive benefit equal to the value of 
one peruta from the forbidden item. 


The Gemara asks: Is that to say that the Sages hold that the halakhot 
of misuse of consecrated property extend to items forbidden by 
konamot?" But isn’t it taught in a baraita: If one said: This loaf is 
consecrated," and subsequently ate it, then either he or another 
who ate it is liable for misusing consecrated property; consequently, 
since the loafis consecrated, it is subject to redemption. If one said: 
This loaf is forbidden to me as ifit were consecrated, i.e., itis konam 
for me, and then he ate it, he is liable for misusing consecrated 
property, but another is not liable for misusing consecrated prop- 
erty; consequently, since the loaf is not fully consecrated, it is not 
subject to redemption." This is the statement of Rabbi Meir. 


NOTES 


HALAKHA 
Two konamot combine - paysa Minzip aw: If one 
vows not to eat figs and also vows not to eat 
grapes, either with separate vows or one vow, then 
for liability the two types of fruit combine to reach an 
olive-bulk. The Ra‘avad questions this ruling, as the 
Gemara limits it to cases where the vow is phrased so 
that one must eat an olive-bulk from both together 
in order to be liable. The KesefMishne and the Lehem 
Mishne explain that according to Rav Pinehas the lan- 
guage is irrelevant, since he distinguishes between 
oaths, for which one brings a sin-offering for viola- 
tion of each oath, and vows, for which there is no 
sin-offering and they therefore combine (Rambam 
Sefer Hafla’‘a, Hilkhot Nedarim 1:6). 


Two oaths do not combine - px niyiaw nw 
niptpyn: If one said: On my oath | will not drink 
wine and milk and honey, and then drank them, he 
is liable for each one separately, as he could have 
said: On my oath | will not drink anything. By specify- 
ing, he reveals that his intention is that there be a 
separate oath for each one. Accordingly, the liquids 
do not combine to reach the minimum measure for 
drinking and he is liable to bring an offering only 
when he drinks a quarter-/og of one liquid. Since they 
do not combine for the purpose of liability to bring a 
sin-offering, they also do not combine to complete 
a measure for drinking. This ruling is in accordance 
with the opinion of Rav Pinehas (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 4:8). 


Halakhot of misuse of consecrated property ex- 
tend to items forbidden by konamot — aon w 
nim ipa: The halakhot of misuse of consecrated 
property extend to items forbidden by konamot. 
Therefore, if one said: This loaf is consecrated for me, 
or: This loaf is an offering for me, and then ate it, in 
doing so he violated the prohibition of misuse of 
consecrated items, even though the loaf was permit- 
ted to others. Since the prohibition is limited to him, 
the loaf cannot be redeemed. But if he said: This 
loaf is consecrated, or: This loaf is an offering, then 
whoever derives benefit from it violates the prohibi- 
tion of misuse of consecrated property. Since the 
prohibition is general, the loaf can be redeemed. This 
ruling follows the opinion of the Rabbis (Rambam 
Sefer Avoda, Hilkhot Me'ila 4:9). 


This loaf is consecrated — Wp it 323: Rashi understands 
this case to be one where he actually consecrates the loaf 
and allocates it to the maintenance of the Temple. Since it is 
consecrated, it may be redeemed, rendering it non-sacred. By 
contrast, both the Ri Migash and Rabbeinu Tam understand that 
the Gemara is referring here to two types of konamot. One can 
render an item konam to everyone, as he does here, or one can 
render it konam just to one individual or group of individuals, as 
in the next case, where he declares that the loaf is consecrated 
with regard to himself. According to these authorities, Rabbi 
Meir holds that the private konam is not subject to the halakhot 


of misuse, but the public, general konam is, even though the 
item is not actually consecrated, and instead everyone is forbid- 
den to derive benefit from it. 

Tosafot further explain that even though the Gemara uses 
the language of consecration in this context it is referring to 
konamot, and according to Rabbi Meir (see Nedarim 13a) the 
specific expression does not matter provided that the one vow- 
ing intends that the item be konam and not consecrated. Some 
early commentaries have different textual versions, where the 
baraita says that the loaf is konam rather than consecrated 
(Ramban). 


It is not subject to redemption — 715 ay px: Rashi explains 
that since it is not consecrated but rather forbidden, it cannot 
be redeemed, as a prohibition cannot be removed by redemp- 
tion. One could also say that as opposed to a consecration, 
in which the sanctity is transferred to the item with which 
one redeem it, in the case of a konam, there is no sanctity to 
transfer to the redeeming money, and therefore the prohibition 
cannot be removed. 
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And the Rabbis say: Both he and the other are not liable for 
misusing consecrated property, because there is no prohibition 
of misuse of consecrated property with regard to konamot. 


The Gemara responds: Reverse the opinions and say as follows: 
Both this one and that one are not liable for misusing consecrated 
property, because there is no prohibition of misuse of consecrated 
property with regard to konamot. This is the statement of Rabbi 
Meir. And the Rabbis say: He is liable for misuse of consecrated 
property and the other is not liable for misuse of consecrated 


property. 


The Gemara asks: If so, how is it that Rabbi Meir says in the previ- 
ous baraita: Items forbidden by konamot are like those forbidden 
by oaths? Items forbidden by konamot do not combine to produce 
a full measure that renders one liable for misuse of consecrated 
property, but this indicates that misuse of consecrated property 
nevertheless applies to them. But doesn’t Rabbi Meir say, accord- 
ing to the reversal of the opinions, that with regard to konamot, 
there is no prohibition of misuse of consecrated property at all? 


The Gemara answers: When Rabbi Meir says that items forbidden 
by konamot do not combine to produce a full measure, he is saying 
this to the Rabbis in accordance with their statement, as follows: 
According to my opinion with regard to konamot, there is no 
prohibition of misuse of consecrated property at all. According 
to your opinion, at least admit to me that items forbidden by 
konamot are like items forbidden by oaths and do not combine to 
produce a full measure. 


And the Rabbis? They explain that with regard to items forbidden 
by oaths one should apply the reasoning of Rav Pinehas that 
since two items that are forbidden by a single oath are distinct 
with regard to sin-offerings, they do not combine in order to pro- 
duce a full measure. With regard to konamot the reasoning of Rav 
Pinehas does not apply. 


§ Rava says that if one said: On my oath I will not eat, and then 
he ate dirt," he is exempt, because eating dirt is not considered to 
be eating. Rava raises a dilemma: If one says: On my oath I will 
not eat dirt, how much dirt must he eat in order to be liable? Is 
the halakha that since he said: I will not eat dirt, his intention is 
that the prohibition applies to an olive-bulk? That is the standard 
measure for prohibitions with regard to eating. Or perhaps, since 
dirt is not something that people eat, he is liable for eating 
any amount. The Gemara concludes: The dilemma shall stand 
unresolved. 


Rava raises a dilemma: If one says: On my oath I will not eat a 
grape seed, how much must he eat in order to be liable? Is the 
halakha that since it is ordinarily eaten in a mixture, i.e., as part of 
a grape, his intention is that the prohibition applies to a complete 
olive-bulk measure of grape seeds? Or perhaps, since people do 
not eat it by itself but always in a mixture, his intention is to be 
liable for eating any amount. The Gemara concludes: The dilemma 
shall stand unresolved. 


HALAKHA 


On my oath I will not eat, and ate dirt, etc. - boi xow maw 
^D) soy bor: If one takes an oath not to eat and then eats dirt, he 
is exempt, since eating dirt is not considered eating. If he explicitly 
says in the oath that he will not eat dirt, then he is liable to receive 
lashes, provided that he eats an olive-bulk of dirt. It is prohibited 
for him to eat any amount, but he is not liable to receive lashes or 


to bring an offering unless he eats an olive-bulk. Likewise, one who 
takes an oath not to eat a grape seed is not liable unless he eats an 
olive-bulk, since that question was left unresolved (Shakh), and in 
cases where the halakha is uncertain one is not liable to receive 
lashes (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:8-9; Shulhan Arukh, 
Yoreh Dea 238:9). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


xow TW” WKE V SUX 199I 
KPD NDT PDT PSE," 2N 
NPIS -VINA KPD MAT NOTIN 
KDT iK ATDAN PAYT yaw KP 

PININ NYT- "ain NDW” VINTI 


boxy boi xbw yW” pow KA 
DD- penn Dype mop may 
PINAR 7 PIT Twi yW ran 
bays 31 sen yD IIA TIYIO 
pman mg bisa: HKT PMY N 

PTNT DaT DY 


IX NIN NYIN TIAK N TAK wp WN 
IIT KDN) TW xT WAI 
DTS TNT NPP IT NIIN) ONDA 

KIT Daa toyy WIN 


KYD WD Tip yaw TIKT 
ONDT- NOVY] NDT MRIS 
AND YO NBN MYT- WB 7 


KIW TIW” KI YIT piven xb 
NDT WT DDIN P3 9Y baix 
KAYDI NT YS npa xa NS 

IDX MYT- WD NI KI WD 


Tya Soa reat tar va xd roy re) 
oy wart KIT NAKI TSN NI 


§ Rav Ashi raises a dilemma: In the case of a nazirite who says: 
On my oath I will not eat a grape seed,"" how much must he eat 
in order to be liable? A nazirite is prohibited from eating grape 
seeds (see Numbers 6:4). Is the halakha that since eating an olive- 
bulk is a prohibition by Torah law, when he takes an oath of this 
sort, he is taking the oath to prohibit that which is permitted" to 
him and his intention in taking the oath is to prohibit eating any 
amount? Or perhaps, since he said: I will not eat a grape seed, 
his intention is that the prohibition applies to an olive-bulk, which 
is the standard measure for what is considered eating. 


The Gemara suggests: Come and hear proof from a mishna (22b): 
With regard to one who said: On my oath I will not eat, and then 
ate the meat of unslaughtered carcasses" or tereifot, repugnant 
creatures or creeping animals, he is liable. And Rabbi Shimon 
deems him exempt. And we discussed it: Why is he liable for 
violating his oath when he eats non-kosher food? He is already 
under oath from Mount Sinai not to eat forbidden food, and an 
oath cannot take effect to prohibit that which is already forbidden. 
Rav and Shmuel and Rabbi Yohanan all say that this is a case 
where he incorporates into the oath that he will not eat some 
permitted items, along with the statement concerning the forbid- 
den items. Since the oath takes effect with regard to the permitted 
items, it extends also to the forbidden ones. 


And Reish Lakish says: You find that one is liable for eating non- 
kosher food after taking an oath not to eat only if it is both a case 
where he specifies in the oath that his oath includes a half-measure 
and in accordance with the opinion of the Rabbis that one is 
not liable for eating a half-measure unless it is specified in the oath. 
Since eating a half-measure is not prohibited by the Torah, the 
oath takes effect. Alternatively, you find that one is liable ifhe took 
the oath without specifying that the oath prohibits less than the 
usual measure and in accordance with the opinion of Rabbi Akiva, 
who says that a person renders himself prohibited from eating 
any amount by taking an oath not to eat. 


The Gemara comments: But isn’t a carcass an item for which one 
is already under oath from Mount Sinai? In that respect it resem- 
bles a grape seed for a nazirite, and yet the reason that Reish 
Lakish says he is liable according to the Rabbis is that he specified 
that the oath prohibits him from eating even a half-measure, indicat- 
ing that ifhe did not specify, his intention is that the oath refer to 
an olive-bulk. Conclude from it that a nazirite who takes an oath 
not to eat a grape seed is liable only if he eats an olive-bulk. 


The Gemara asks: But according to this, resolve the dilemma that 
Rava raises with regard to one who says: On my oath I will not eat 
dirt, asking how much he must eat in order to be liable? Resolve 
the dilemma by saying that he is not liable unless he eats an olive- 
bulk, since a carcass resembles dirt, and the reason he is liable is 
that he specified that the oath prohibits him from eating even a 
half-measure, indicating that if he did not specify, his intention 
is that the oath refers to an olive-bulk. 


The Gemara answers: No, the dilemma cannot be resolved based 
on this comparison. Dirtis entirely inedible. A carcass, by contrast, 
is edible, but a lion crouches on it, i.e., eating it is prohibited by 
the Torah. Therefore, one cannot derive the halakha concerning 
dirt from the halakha concerning a carcass. 


On my oath | will not eat, and then ate the meat of unslaugh- 
tered carcasses, etc. — 15) nib bare boi ew myraw: If one 
takes an oath not to eat non-kosher meat and then does So, 
he is not liable for violating an oath, since he is already under 
oath not to eat them from Mount Sinai. But if he explicitly takes 


HALAKHA 


eating that amount, since he is not under oath from Mount Sinai 
for less than a standard measure. This ruling follows the explanation 
of Reish Lakish, as Rabbi Yohanan agreed with him (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 5:7 and Kesef Mishne there; Shulhan Arukh, 
Yoreh De‘a 238:4). 


an oath not to eat even less than an olive-bulk, he is liable for 
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HALAKHA 


A nazirite who says: On my oath | will not eat 
a grape seed — yan bai xbw myraw MKW M: 

If a nazirite takes an oath not to eat grape seeds, the 
oath does not take effect, since as a nazirite he is 
already under oath from Mount Sinai not to consume 
grape seeds. Even if he eats less than an olive-bulk, 
he is not liable for an oath on an utterance, since his 
intention in taking the oath is to refer to an olive- 
bulk. If he explicitly took an oath not to eat even 
one grape seed, the oath takes effect and he is liable 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:9 and see 
Lehem Mishne there). 


NOTES 


A nazirite who says, on my oath | will not eat 
a grape seed — yy qn bain KDW TIW IKV MI: 

Tosafot comment that this question could be raised 
with regard to anyone who took an oath not to eat 
that which is forbidden, such as non-kosher meat. 
They explain that Rav Ashi uses the example of a 
grape seed since that was the example in the case 
discussed by Rava. Rashi and the Ri Migash under- 
stand this question to be founded on Rava's question: 
If you say in the case of one who takes an oath not 
to eat a grape seed that he is liable only if he eats 
an olive-bulk, is the halakha the same with regard 

toa nazirite? 


He is taking the oath to prohibit that which is per- 
mitted — XPHAK yanwn: Tosafot raise the following 
difficulty: According to Rabbi Yohanan, consuming 
less than the standard measure for eating is prohib- 
ited by Torah law (see Yoma 73b) and that measure 
is relevant only with regard to liability to bring an 
offering or to receive punishment. Accordingly, in 
his case he is not taking an oath about that which 
is permitted. Some early commentaries explain that 
he question is only according to the opinion of Reish 
Lakish, who holds that consuming less than the stan- 
dard measure for eating is permitted by Torah law 
(Ramban). Tosafot explain that although consuming 
ess than the standard measure is prohibited, one is 
not considered to be under oath from Mount Sinai 
or less than the standard measure, and such an oath 
can take effect. The Ramban points out that this rea- 
soning follows the opinion of those who hold that a 
more severe prohibition can take effect in place of 
a less severe one. Alternatively, Tosafot suggest that 
this question applies to a case where the person who 
takes the oath ultimately consumes the grape seed 
in an atypical manner. 

The Ran (23b) bases a novel insight on this 
Gemara. He claims that one is considered to be under 
oath from Mount Sinai only with regard to mitzvot 
that are explicitly stated in the Torah, and the pro- 
hibition against consuming less than the standard 
measure is not explicitly stated in the Torah, even 
though according to the opinion of Rabbi Yohanan, 
it is by Torah law. 
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HALAKHA 


MI S H NA If one said: On my oath I will not eat, and 

then he ate and drank," he is liable to 
bring only one offering, because an oath to refrain from eating 
includes refraining from drinking. If he said: On my oath I will 
not eat and I will not drink," and then he ate and drank, he is 
liable to bring two offerings. Ifhe said: On my oath I will not eat, 
and then he ate wheat bread and barley bread and spelt bread, 
he is liable to bring only one offering. If he said: On my oath I 
will not eat wheat bread" or barley bread or spelt bread, and 
then he ate all of them, he is liable to bring an offering for each 
and every one. Ifhe said: On my oath I will not drink," and then 
he drank several kinds of liquids, he is liable to bring only one 
offering. If he said: On my oath I will not drink wine or oil or 
honey, and then he drank all of them, he is liable to bring an 
offering for each and every one. 


If he said: On my oath I will not eat, and he ate foods that are 
inedible" or drank liquids that are not potable, he is exempt. If 
he said: On my oath I will not eat, and then he ate the meat of 
unslaughtered carcasses or tereifot," repugnant creatures or 
creeping animals, he is liable. And Rabbi Shimon deems him 
exempt, since he is already under oath from Mount Sinai not to 
eat them and an oath cannot take effect where another oath is in 
force. But if he said: It is konam for my wife" to derive benefit 
from me if I ate today, and he had eaten carcasses or tereifot, 
repugnant creatures or creeping animals, his wife is prohibited 


from deriving benefit from him. 

G E M A RA Rabbi Hiyya bar Avin says that Shmuel 
says: If one said: On my oath I will not 

eat, and then he drank, he is liable. If you wish, you may propose 

a logical argument for this ruling, and if you wish, you may cite 

a verse to explain it. 


The Gemara explains: If you wish, you may propose a logical 

argument for this ruling: It is clear that drinking is included in 

eating from the fact that a person will say to another: Let’s have 

a taste of something, and they go in and eat and drink." And if 
you wish, cite a verse as the source for this ruling, as Reish Lakish 

says: From where is it derived that drinking is included in eat- 
ing? It is derived from that which is stated: “And you shall eat 

before the Lord your God, in the place that He shall choose to 

cause His name to dwell there, the tithe of your grain, of your 
tirosh, and of your oil” (Deuteronomy 14:23). 


On my oath | will not eat, and then he ate and drank - maw 
mn box baix xw: If one takes an oath that he will not 
eat that day and then he drinks, he is liable, since drinking 
is included in eating. Therefore, if he both eats and drinks, he 
is liable to receive only one set of lashes if he does so inten- 
tionally or to bring one sin-offering if he does so unwittingly 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 4:3; Shulhan Arukh, Yoreh 
Dea 238:2). 


On my oath I will not eat and I will not drink - sow maw 
Tny xv bain: If one takes an oath not to eat or drink that 
day and then eats and drinks, he is liable twice. In stating drink- 
ing explicitly, he indicates that for him it is not included in the 
category of eating and it is as though he took a separate oath for 
each act (Rambam Sefer Hafla'a, Hilkhot Shevuot 4:6). 


On my oath I will not eat wheat bread, etc. - Kow mw 
na) puri na baix: If one takes an oath not to eat wheat bread, 
barley bread, or spelt bread, and then he eats them, he is liable 


282 SHEVUOT -PEREK II: 22B :33 ATA pD 


to bring an offering for each type of bread, since in mentioning 
bread of each type he indicated they should be considered 
separately. This ruling is in accordance with the mishna and the 


Gemara’s interpretation of the mishna (Rambam Sefer Hafla'a, 


Hilkhot Shevuot 4:7). 


On my oath I will not drink, etc. -^ann Kow maw: If one 
takes an oath not to drink that day and then drinks various types 
of liquids, or takes an oath not to eat and then eats various types 


of food, he is liable only once. This is in accordance with the rul- 


ing in the mishna (Rambam Sefer Hafla‘a, Hilkhot Shevuot 4:5). 


He ate foods that are inedible - no»axb prn Prw pooins dor: 


If one takes an oath not to eat and then eats food that is ined- 


ible or drinks liquids that are not potable, he is exempt from 
bringing an offering, despite the fact that the food or liquid 
is forbidden by his oath. This ruling is in accordance with the 
mishna (Rambam Sefer Hafla'a, Hilkhot Shevuot 5:5; Shulhan 
Arukh, Yoreh De'a 238:3). 


Ate the meat of unslaughtered carcasses or tereifot, etc. - 
oi nia niba bone: If one takes an oath not to eat non- 

kosher meat or properly slaughtered meat, or even if he takes 
an oath not to eat without specifying (Tur; Rashi on 24a), the 
oath takes effect even with regard to eating the non-kosher 
meat. This ruling is in accordance with the opinion of the 

amora‘im that an oath that includes permitted items together 
with previously forbidden items takes effect even with regard 

to the previously forbidden items (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 5:5; Shulhan Arukh, Yoreh De'a 238:6). 


Konam for my wife, etc. — 1D) .AWx mip: If one said: It is Konam 
for my wife to derive benefit from me if late today, and he had 
eaten non-kosher food, his wife is prohibited from deriving 
benefit from him, as eating non-kosher food is considered 
eating. This ruling is in accordance with the mishna (Shulhan 
Arukh, Yoreh De‘a 238:7). 
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And since the Hebrew word tirosh mentioned in the verse is wine, 
and it is written with regard to it: “And you shall eat,” this indicates 
that drinking is an activity included in eating. 


The Gemara challenges: But perhaps the verse is referring to con- 
suming wine by means of an anigeron,' as Rabba bar Shmuel says: 
Anigeron is a stew of beet greens’ and wine, and aksigeron' is a stew 
of all types of cooked vegetables. If so, the wine in the verse is not 
drunk but eaten. 


Rather, Rav Aha bar Ya’akov said: Cite from here, a verse written 
with regard to money with which one has redeemed second tithe: 
“And you shall bestow the money for whatsoever your soul desires, 
for oxen, or for sheep, or for wine [uvayyayin], or for strong drink, 
or for whatsoever your soul asks of you; and you shall eat there before 
the Lord your God, and you shall rejoice, you and your household” 
(Deuteronomy 14:26). The Hebrew word yayin mentioned in the 
verse is wine, and it is written: “And you shall eat.” 


The Gemara challenges: But perhaps here this verse is also referring 
to consuming wine by means of an anigeron. 


The Gemara rejects this: “Strong drink” is written in the verse, refer- 
ring to something intoxicating, and wine mixed into a stew is not 
intoxicating. 


The Gemara challenges: But perhaps the intoxicating substance 
referred to in the verse is pressed figs from Ke’ila, as it is taught in 
a baraita: A priest who ate pressed figs from Ke’ila" or drank honey 
or milk® and then entered the Temple and performed’ the sacrifi- 
cial rites is liable for violating the prohibition against conducting the 
Temple service while intoxicated. 


BACKGROUND 


_ LANGUAGE — 
Anigeron — }i»3%: From the Greek oivóyapov, oinogaron, 
meaning wine mixed with oil. 


Aksigeron — }1aD>: From the Greek òfóyapov, oxuga- 
ron, meaning wine vinegar combined with small fish and 
other substances. 


_ HALAKHA 

Ate figs from Ke'ila - mbyp avast X: One who is drunk 
due to consuming intoxicants other than wine is pro- 
hibited from entering the Temple and is liable to receive 
lashes if he does so. Nevertheless, if he is a priest who 
serves in the Temple while intoxicated in this manner, the 
rites he performs are not disqualified; only rites performed 
by a priest who is drunk on wine are disqualified (Rambam 
Sefer Avoda, Hilkhot Biat HaMikdash 1:2). 


Beet greens — bro: The beet mentioned in this context is 
Beta vulgaris cicla, an annual garden vegetable from the Cheno- 
podiaceae family. Its large, fleshy leaves grow up to 15-30 cm 
long and are edible when cooked, with a taste similar to that 
of spinach. Nowadays, the leaves are also used as bird food. 


Beet leaves 


Pressed figs from Ke’ila...honey or milk [halav] -— may 
m wat. yp: It appears that all three of these substances 
can ferment and produce alcohol. The sweet dried fig cakes 


produced in Ke’ila, a settlement in Judea, had concentrated 
levels of natural sugar. Tosafot (Eiruvin 27b) suggest that the 
figs in Ke’ila were soaked in water for the specific purpose of 
creating an intoxicating beverage. Similarly, honey can undergo 
a fermentation process that produces mead or, in the case of 
date honey, date wine. 

Milk also can ferment, and in some cultures it is common 
to drink fermented alcoholic milk beverages known as kefir. In 
the Bible there are references to the intoxicating powers of milk 
(see Judges 4:19). Another possibility is that the word halav here, 
rather than denoting milk, is referring to white date wine. This 
usage appears a number of times in rabbinic literature. The 
Jerusalem Talmud (Shabbat 19:5) discusses halav in the context 
of teruma, which can consist only of produce. Similarly, the 
Targum translates the word halavi in the Song of Songs (5:1) as 
referring to white wine (Torah Shelema). 


Above: Location of Ke’ila 
Right: Dried figs for sale in Jerusalem 


Entered the Temple and performed - 721 wpa D33): One 
is prohibited from entering the Temple courtyard while drunk. 
Violation of this prohibition renders one liable to receive death 
at the hand of Heaven but not by a human court (see Leviticus 
10:9). A priest who drinks a quarter-log of wine is included in 
this category. If a priest serves in the Temple while drunk from 
wine his service is disqualified, while intoxication resulting from 
other substances does not disqualify the service. 
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HALAKHA 

It is not so that eating is included in drink- 
ing - xm mnw vha TPX: One who took an 
oath that he will not drink that day is permit- 
ted to eat, as eating is not included in an oath 
that prohibits one from drinking. This ruling is 
in accordance with the Gemara here (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 4:4 and Kesef Mishne 
there; Shulhan Arukh, Yoreh De'a 238:2). 
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Rather, one derives the meaning of “strong drink” in this verse by 
means of a verbal analogy from the verse about a nazirite: “He 
shall abstain from wine and strong drink: He shall drink no vinegar 
of wine, or vinegar of strong drink, neither shall he drink any liquor 
of grapes, nor eat fresh grapes or dried” (Numbers 6:3). Just as 
there, the strong drink that is forbidden to the nazirite is referring 
to a type of wine, so too here, the verse is referring to wine. 


§ Rava said: We learn in the mishna as well that drinking is 
included in eating. The mishna teaches: If one said: On my oath I 
will not eat, and then he ate and drank, he is liable to bring only 
one offering. Granted, if you say that drinking is included in eat- 
ing, that is why it was necessary for the tanna to teach us that he 
is liable to bring only one offering. But if you say that drinking is 
not included in eating, there is no reason for the tanna to teach that 
it is only one violation. If one says: On my oath I will not eat, and 
he ate and performed some kind of labor, would it be necessary 
to teach us that the person is liable to bring only one offering? He 
never took an oath prohibiting labor. 


Abaye said to him: What, rather, is your conclusion; that drinking 
is included in eating? Say the latter clause of the mishna: Ifhe said: 
On my oath I will not eat and I will not drink, and then he ate and 
drank, he is liable to bring two offerings. According to you, Rava, 
once he said: I will not eat, drinking became forbidden to him, 
so when he said: I will not drink, why is he rendered liable to bring 
a separate offering? If he had said: I will not drink, two times, 
would he be liable to bring two offerings? 


Rava said to him: There, in the mishna, it is actually a case where 
he said: I will not drink, and then said: I will not eat. Although it 
is so that drinking is included in eating, it is not so that eating is 
included in drinking," and the oath not to drink went into effect 
independently of the oath not to eat. Therefore, he is liable to bring 
two offerings. 


The Gemara asks: But according to this, if he said: On my oath I 
will not eat and I will not drink, and he then ate and drank, what 
is the halakha? Is it that he is liable to bring only one offering? If 
that is so, rather than teaching in the first clause of the mishna that 
one who said: On my oath I will not eat, and then ate and drank, 
is liable to bring only one offering, let the tanna teach the follow- 
ing: If one says: On my oath I will not eat and I will not drink, and 
he ate and drank, he is liable to bring only one offering. From that 
ruling it could be concluded that when one takes an oath: I will not 
eat, alone, all the more so is he liable to bring only one offering. 


Rather, the mishna actually is as it is taught, that one who took an 
oath not to eat and drink, and then ate and drank, is liable to bring 
two offerings, even though drinking is included in eating. And here 
it is different. Since he said: I will not eat, and then said: I will 
not drink, he revealed his intention that the eating that he stated 
first is eating alone and does not include drinking. 


Rav Ashi said: The mishna is also precisely formulated in accor- 
dance with the opinion of Shmuel that drinking is included in eating. 
It teaches: If he said: On my oath I will not eat, and he ate foods 
that are inedible or drank liquids that are not potable, he is 
exempt. But if those liquids were fit for consumption, he would be 
liable. And why? The mishna teaches that he took an oath saying: 
On my oath I will not eat, without mentioning drinking, which 
indicates that drinking is included in eating. 


The Gemara rejects this: Perhaps the mishna is referring to a case 
where he said both: On my oath I will not eat and: On my oath I 
will not drink. The mishna did not spell out the second oath 
because its primary interest was in teaching that eating or drinking 
that which is inedible or not potable is not considered eating or 
drinking. 
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§ The mishna teaches that if one said: On my oath I will not eat, 
and then he ate wheat bread and barley bread and spelt bread, he 
is liable to bring only one offering. Ifhe said: On my oath I will not 
eat wheat bread or barley bread or spelt bread, and then he ate all 
of them, he is liable to bring an offering for each one. The Gemara 
challenges: But perhaps when he details each type of bread it 
comes to ensure that he exempts himself from having other foods 
included in the oath, not to indicate that each type of bread is a 
separate oath. 


The Gemara answers: If that was his intention, then he could have 
just said: Wheat, barley, and spelt, without mentioning bread 
each time. From the fact that he mentioned bread each time, it can 
be understood that his intention was that each be considered a 
separate oath. The Gemara rejects this: But ifhe did not mention 
bread, perhaps his oath could be interpreted to prohibit chewing 
[lakhos]' whole kernels" of these grains, and he consequently 
mentioned bread to limit the oath to bread. 


The Gemara suggests: If his intention was to ensure that his oath 
does not extend to other foods, he could have just said: Bread 
made from wheat, or barley, or spelt, and in that way his oath 
would be limited to just bread. The Gemara rejects this: If he had 
said it that way, perhaps his oath could be interpreted to prohibit 
him from eating wheat bread and from chewing whole kernels of 
barley or spelt. 


The Gemara suggests: If his intention was to ensure that his oath 
does not extend to other foods, he could have just said: Bread 
made from wheat, and from barley, and from spelt, thereby 
limiting his oath to types of bread. 


The Gemara rejects this: But if he had said it that way, perhaps his 
oath could be interpreted to prohibit only bread made from a 
mixture of all these grains. 


The Gemara suggests: If the specification in the mishna serves 
merely to ensure that his oath does not extend to other foods, have 
him say: Bread made from wheat and so from barley and so from 
spelt. Why do I need to repeat: Bread, bread, each time? Con- 
clude from it that the point of repeating the word bread each time 
is to individuate each statement as a separate oath. 


§ The mishna teaches: If he said: On my oath I will not drink, 
and then he drank several kinds of liquids, he is liable to bring 
only one offering. If he says: On my oath I will not drink wine, or 
oil, or honey, and he drank all of them, he is liable to bring an 
offering for each and every one. The Gemara asks: Granted, there, 
in the case of the bread, the ruling of the mishna is understood, as 
you said that the word bread before barley, and the word bread 
before spelt are superfluous and serve to extend his liability so 
that each is considered an independent oath. But here, where 
there is no superfluous language, what was there to say? Perhaps 
the oath comes to ensure that he exempts himself so that the oath 
does not extend to other liquids. Since that is a possibility, he 
should not be liable for breaking three separate oaths when he 
drank all three liquids. 


LANGUAGE 
Chewing [lakhos] - pish: Meaning to chew, or to eat a 
dry food in small amounts. This term is used for consum- 
ing whole kernels of grain, which were eaten as a snack. 


NOTES 


But perhaps his oath could be interpreted to prohibit 
chewing whole kernels — Di xan: Rashi explains 
hat if he had not mentioned bread, one might have 
understood that he is prohibiting chewing only the raw 
ernels of these grains, but that he is still permitted to eat 
bread. Other commentaries have a textual variation that 
reads: But perhaps even to prohibit chewing, meaning 
hat if he had not mentioned bread, one would have 
hought that chewing kernels is prohibited in addition 
o eating bread (Ri Migash; see Meiri). 


Kernel of wheat (left) and kernel of barley (right) 
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HALAKHA 

In which another is importuning him - 13 377023 
swan: If someone importuned another to eat, saying: 
Come and drink wine, and milk, and honey, and the 
latter took an oath saying that he will not drink wine, 
and milk, and honey, he is liable for each type of liquid 
that he drinks. By specifying each type of liquid he 
reveals his intention to treat each one as forbidden by 
a separate oath. This ruling is in accordance with the 
interpretation of Rav Aha, son of Rav Ika. The commen- 
taries disagree with regard to the Rambam's opinion 
in a case where one takes such an oath at his own 
initiative. The Rambam’s Commentary on the Mishna 
indicates that he is liable only once (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 4:8). 


NOTES 


On my oath nothing of yours is in my possession — 
Dba “pa J pyw myraw: If one denies that he owes 

another money, takes a false oath to support his claim, 

and later admits his guilt, he is liable to bring a guilt- 
offering. He is required to return the money, adding an 

additional one-fifth of the sum, and only then may he 

bring the offering to atone for his sin. 


He is liable to bring a guilt-offering only for the 
specific and he is not liable for a general oath — 
arma xb Saxe arin wy: According to Rashi, this 
opinion understands the expression: On my oath | do 
not have in my possession any wheat, barley, or spelt 
that belong to you, to consist of only three oaths, one 
for each type of grain. Consequently, if he did in fact 
have one peruta of each type in his possession, he is 
liable to bring three offerings for taking a false oath 
on a deposit. Furthermore, since they are considered 
distinct oaths, small quantities of each type of grain 
do not combine to equal one peruta, for which one 
would be liable. Accordingly, Rabbi Yohanan's state- 
ment that they combine to form one peruta to render 
one liable for taking a false oath on a deposit is not 
referring to this clause of the mishna at all, but to the 
first clause, which discusses one taking a general oath 
that he has nothing in his possession that belongs to 
the claimant. 

The Ri Migash understands that Rabbi Yohanan’s 
Statement refers also to the latter clause, and that 
where one specifies each type of grain, the phrase: 
On my oath I do not have in my possession, is sufficient 
to render him liable to bring one offering even when 
the grains are worth one peruta only when combined. 
According to the Ri Migash, the dispute between the 
amora'im is only with regard to whether the statement: 
On my oath | do not have in my possession, renders 
one liable as an independent oath besides the oaths 
for each type of grain, or it does not. 
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Rav Pappa said: We are dealing here with a situation where all 

three liquids are placed before him. Under the circumstances, ifhe 

merely wished to indicate that his oath is limited to these liquids, he 

could have said: On my oath I will not drink these. Since he instead 

specified the liquids in the oath, it was in order to indicate that each 

should be considered as a separate oath. The Gemara challenges: But 

had he said: I will not drink these, perhaps his oath would be inter- 
preted as meaning: It is these liquids, which are before me right now, 
that I will not drink, but I will drink other wine, oil, and honey. 


The Gemara answers: Rather, if he merely wished to indicate that 
his oath is limited to these types of liquids, it would be a case 
where he said: On my oath I will not drink liquids such as these. 
The Gemara challenges: Had he said it that way, perhaps it could 
be interpreted as referring to the volume of the liquids: I will not 
drink liquids such as these, but I will drink less than this or more 
than this. 


The Gemara answers: Rather, if he merely wished to indicate that 
his oath is limited to these types of liquids, it is a case where he 
said: On my oath I will not drink from these types of liquids. The 
Gemara challenges: But had he said it that way, perhaps his oath 
would be interpreted to mean: I will not drink these types of liquids 
in general, but I will drink these particular liquids in front of me. 


The Gemara suggests: If the point of the specification of the liquids 
in the mishna was merely to ensure that his oath does not extend to 
other liquids, have him say: On my oath I will not drink these and 
liquids of their types. Since he instead specified: Wine, oil, and 
honey, one may conclude that his intention was to individuate each 
liquid as a separate oath. 


Rav Aha, son of Rav Ika, said: We are dealing with a case in which 
another is importuning him" to drink, as he said to him: Come, 
drink wine, and oil, and honey with me; ifhe wanted him to desist, 
he should have said: On my oath I will not drink with you. Under 
these circumstances, why do I need him to specify: Wine, and oil, 
and honey? The specification of the liquids serves to indicate his 
intention to render himself liable for each and every one. 


§ We learned in a mishna elsewhere (36b) with regard to an oath 
concerning a deposit, that if one says to his bailee: Give me my 
wheat, barley, and spelt that are in your possession, and the bailee 
lies and says: On my oath nothing of yours is in my possession,’ 
he is liable to bring only one guilt-offering. But if the bailee says: 
On my oath I do not have in my possession any wheat, barley, or 
spelt that belong to you, he is liable to bring a separate offering 
for each and every one. 


And Rabbi Yohanan says with regard to that mishna that he is liable 
even if the value of all three species combines to amount to as little 
as one peruta. 


Rav Aha and Ravina disagree with regard to this. One said: When 

the bailee says: On my oath I do not have in my possession any wheat, 
barley, or spelt that belong to you, he is liable to bring a guilt-offering 
only for violating the specific oaths for individual types of grain, and 

he is not liable for violating a general oath" that he does not have 

anything in his possession. Consequently, Rabbi Yohanan’s state- 
ment that the different types of grains can be combined to amount 
to one peruta is referring only to the oath in the first clause of the 

mishna where he did not specify the grains. And one said: He is 

also liable for violating a general oath, and in the latter clause of the 

mishna he is liable for violating four oaths: One general oath that he 

does not have anything in his possession and three specific oaths, 
one for each type of grain. Consequently, Rabbi Yohanan’s statement 
applies also to where he specifies the grains, and he is liable to bring 

one offering even when all three species combine to amount to only 
one peruta. 
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The Gemara asks: Here, in the case of one who takes an oath that he 
will not eat wheat bread, barley bread, or spelt bread, what" is the 
halakha? Is there a dispute as to whether he is considered to have 
taken a general oath alongside the specific oaths? 


Rava said: How can these cases be compared? There, in the case 
ofan oath of a deposit, he is liable for the general oath and for the 
specific oath, since if a bailee takes an oath denying that he is in 
possession of a deposit and then takes another oath to the same 
effect, he is liable for taking two false oaths on a deposit. Here, with 
regard to an oath to prohibit oneself from eating, if it enters your 
mind that he is bound by a general oath, why would he be liable 
for the specific oaths? He is already under an oath due to the 
general oath, and an oath cannot take effect when the matter it 
prohibits is already forbidden by another oath. 


§ The mishna teaches that if one said: On my oath I will not eat, 
and he ate foods that are inedible, he is exempt. If he said: On my 
oath I will not eat, and then he ate the meat of unslaughtered car- 
casses, he is liable. The Gemara asks: This mishna itself is difficult. 
You said that if one said: On my oath I will not eat, and he ate 
foods that are inedible, or drank liquids that are not potable, he 
is exempt. And then the mishna teaches that if one says: On my 
oath I will not eat, and then he ate the meat of unslaughtered 
carcasses or tereifot, repugnant creatures or creeping animals, he 
is liable. What is different about the first clause that he is exempt 
and what is different about the latter clause that he is liable? 
Non-kosher animals are also unfit to be eaten. 


The Gemara answers: This is not difficult. The first clause is where 
he took an oath not to eat without specifying what is included in it. 
Presumably, his oath did not include items that are not ordinarily 
eaten. And the latter clause is a case where he specifies what it 
is he will not eat, e.g., unslaughtered carcasses, and nevertheless 
eats them. 


The Gemara asks: You may also raise a difficulty with regard to the 
case where he specifies that he will not eat non-kosher items: Why? 
He is under oath from Mount Sinai, and an oath does not take 
effect to prohibit that which is already forbidden. 


Rav and Shmuel and Rabbi Yohanan all say that this is a case where 
he incorporates into the oath that he will not eat some permitted 
items," along with the statement concerning the forbidden items. 
Since the oath takes effect with regard to the permitted items, it 
extends also to the forbidden ones. 


And Reish Lakish says: You find that one is liable for eating non- 
kosher food as the result of an oath only if it is an oath where he 
specifies that it includes a half-measure," and in accordance with 
the opinion of the Rabbis that one is not liable for eating a half- 
measure unless it is specified in the oath. Since eating a half-measure 
is not prohibited by Torah law, the oath takes effect. Alternatively, 
you find that one is liable if he took the oath without specifying 
that the oath prohibits less than the usual measure, and in accor- 
dance with the opinion of Rabbi Akiva, who says that a person 
renders himself prohibited from eating any amount by taking an 
oath not to eat. 


The Gemara asks: Granted, it is understood why Rabbi Yohanan 
did not say like Reish Lakish, as he interprets the mishna so that 
it is in accordance with the opinion of everyone; but what is 
the reason that Reish Lakish does not say like the opinion of 
Rabbi Yohanan? 


The Gemara answers: Reish Lakish could say to you: When we say 
that a more inclusive prohibition, which adds additional aspects 
to the prohibition for the same individual, can take effect where 
there already is a prohibition in place, 


NOTES 


Here what — »x12 X37: Rashi understands the ques- 
tion to be whether the dispute between Ravina and 
Rav Aha applies also to one who breaks an oath on an 
utterance. In other words, when one takes an oath not 
to eat wheat bread, barley bread, or spelt bread and 
then eats an olive-bulk of each, is he liable to bring 
four offerings or only three? Some early commentaries 
have a different version of the text that adds: Does he 
place himself under obligation with regard to less than 
a standard measure? In other words, the Gemara asks if 
a person entertains the possibility that he will eat less 
than a measure of each and therefore takes a general 
oath, combining all the types (Rabbeinu Hananel). 

Others (Ri Migash; Josafot; Ramban) explain that 
the Gemara’s question is not whether there is also a 
general oath in the case of an oath on an utterance. 
That is impossible, since once the general oath was in 
place, the more specified oaths would not take effect, 
as an oath does not take effect when there already is 
an oath in its place. Rather, the Gemara’s question is 
whether, in the case of a composite oath on an utter- 
ance, like an oath not to eat wheat bread, barley bread, 
or spelt bread, it is the intention of the oath taker to 
prohibit only eating all of them together or to render 
himself prohibited from eating any one of them. If it is 
the former, he is liable only when he eats from each, 
with the total amounting to at least an olive-bulk. If it 
is the latter, then he is liable only if he eats an olive-bulk 
of one (Ritva). 


HALAKHA 


Where he specifies... where he incorporates per- 
mitted items, etc. — ^3) papan oat bdiaa..wrona: 
According to the Rambam, one who takes an oath not 
to eat and then eats food that is forbidden by Torah 
law is exempt from liability for an oath on an utter- 
ance. But if he takes an oath not to eat dates and non- 
kosher meat, and he eats an olive-bulk of non-kosher 
meat, he is liable for breaking his oath on an utterance. 
Since he incorporated permitted items into his oath, i 
also takes effect with regard to the already forbidden 
items. This ruling is in accordance with the mishna 
as it is interpreted by the Gemara. The Tur rules tha 
even when one takes an unspecified oath not to eat i 
takes effect on items that are already forbidden, since 
the unspecified oath implicitly incorporates permitted 
items. This is in accordance with the interpretation oi 
the Rosh and Rashi on 24a, that the Gemara ultimately 
rejects the need to interpret the mishna as referring 
to a case where he incorporates into his oath both 
non-kosher food and permitted items. Accordingly, 
provided he does not limit the oath only to items tha 
are already forbidden, the oath takes effect (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 5:5, 10; Shulhan Arukh, 
Yoreh Dea 238:6). 


Where he specifies that it includes a half-measure — 
ayy yr wna: One who takes an oath not to eat 
any amount of non-kosher meat and transgresses 
and eats less than an olive-bulk is liable for violating 
his oath, since he is not under oath from Mount Sinai 
with regard to less than the legal measure. This rul- 
ing is in accordance with the opinion of Reish Lakish. 
Although Rabbi Yohanan holds that consuming less 
than the legal measure is prohibited by Torah law, he 
agrees that one is not considered to be under oath 
from Mount Sinai for it (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 5:7 and Kesef Mishne there; Shulhan Arukh, Yoreh 
Dea 238:4). 
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Rather in accordance with that which Rava says — 
xI xbx: The version of the text appearing in the 
standard editions of the Talmud is one emended and 
adopted by Rashi. According to that version of the 
text, the Gemara is rejecting the previous understand- 
ing of the mishna that one is liable when he eats 
non-kosher food because he specifies that his oath 
applies to those non-kosher foods as well as to some 
permitted foods. This is in contrast to the earlier clause 
where one is not liable for eating inedible items, and 
he simply took an oath not to eat and did not spe- 
cifically include inedible food. Rava claims that both 
clauses of the mishna are referring to unspecified 
oaths not to eat and the reason one is exempt when 
he eats inedible items is that this is not considered 
eating. One is liable when he eats forbidden food, 
even though he is already under oath from Mount 
Sinai not to eat that food, because the unspecified 
oath implicitly includes permitted food and therefore 
the oath takes effect with regard to all food. 

According to Rava's interpretation, Rav, Shmuel, 
and Rabbi Yohanan's assertion, that when the mishna 
stated that one is liable for eating non-kosher food it 
was referring to a case where one also incorporates 
permitted items into the oath, does not mean that 
one must do so explicitly. It is sufficient that the oath 
itself applies to previously permitted items along with 
hose that are forbidden. In fact, if one takes an oath 
hat specifies that one is prohibited from eating cer- 
ain foods that are not kosher and also specifies that 
one is prohibited from eating certain permitted foods, 
he oath would not apply to the non-kosher foods, 
since each item specified is regarded as a separate 
oath and an oath that prohibits only items that are 
already forbidden does not take effect (see alternative 
explanation in Rashi on 24b, and Tosafot). 

The Ri Migash also understands the Gemara’s citing 
of Rava to be an answer to the question about inver- 
sion from negative to positive. He explains, based ona 
version of the text rejected by Rashi, that the Gemara 
cites Rava in order to demonstrate that although 
when one takes an oath not to eat and then eats 
something inedible, he is exempt, that is not true 
in the inverse case, where one takes an oath to eat 
and then eats dirt or some other inedible substance. 
According to the Ri Migash, eating dirt constitutes 
fulfillment of the oath, and therefore the oath not to 
eat can be inverted as an oath to eat, which can be 
fulfilled even by eating dirt or non-kosher food. 
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it is with regard to a prohibition that occurs on its own, like the 
prohibition against eating on Yom Kippur, which is more inclusive 
than the prohibition against eating non-kosher food and therefore 
takes effect. But with regard to a prohibition that occurs by the act 
of a person himself, i.e., an oath or a vow, we do not say that because 
it is more inclusive it can take effect also with regard to items that 
are already forbidden by Torah law. 


The Gemara asks: Granted, according to Reish Lakish, who under- 
stands the mishna to be dealing with the case of one who took an oath 
about less than a full measure, it is due to this reason that Rabbi 
Shimon deems exempt one who takes an oath prohibiting himself 
from eating non-kosher food, as it is taught in a baraita: Rabbi 
Shimon says: Any amount is sufficient to render one liable to receive 
lashes, and the Sages stated the measure of an olive-bulk to deter- 
mine only liability to bring an offering. According to Reish Lakish, 
Rabbi Shimon holds that one is already under oath from Mount Sinai 
even with regard to less than a full measure, and for that reason the 
oath does not take effect. But according to Rabbi Yohanan, who 
understands the mishna to be referring to an oath that includes erst- 
while permitted items, what is the reason that Rabbi Shimon deems 
one exempt from bringing an offering for breaking his oath not to eat 
non-kosher food? 


The Gemara answers: Isn’t the reason that the first tanna holds that 
the individual is liable for violating his oath only due to the fact that 
the oath generates a more inclusive prohibition? In this matter Rabbi 
Shimon conforms to his standard line of reasoning in that he does 
not hold that a more inclusive prohibition takes effect where a pre- 
existing prohibition is in place. This is in accordance with that which 
is taught in a baraita: Rabbi Shimon says: One who eats non-kosher 
meat on Yom Kippur is exempt from bringing an offering for eating 
on Yom Kippur, despite the fact that the prohibition against eating 
on Yom Kippur is a more inclusive prohibition than that of eating 
non-kosher meat, as on that day one may not eat anything. 


From the verse: “Or if any one take an oath clearly with his lips to do 
evil, or to do good” (Leviticus 5:4), the Sages derived that one is liable 
to bring an offering for an oath on an utterance only when the oath 
is such that it could be inverted from the positive to the negative 
or vice versa. For example, one is liable for violating an oath to eat 
because one can also take an oath not to eat. The Gemara asks: 
Granted, according to the opinion of Reish Lakish, you find a case 
where the oath can be negative or positive. Therefore, one is liable 
according to the Rabbis when he takes an oath that he will eat any 
amount, since he could also take an oath that he will not eat any 
amount. But according to the opinion of Rabbi Yohanan, granted, 
that you can find a case of a negative oath, as the oath not to eat non- 
kosher animals takes effect when it includes other erstwhile permitted 
items. But how can you find a positive version of this oath? An oath 
to eat non-kosher animals cannot take effect, as eating non-kosher 
animals is prohibited by Torah law. 


Rather, do not distinguish between the former and the latter clauses 
of the mishna based on whether he specifies what he is eating. In both 
cases he takes an oath not to eat, without specifying. In the case where 
he eats something inedible, he is exempt, in accordance with that 
which Rava says," as Rava says that if one said: On my oath I will not 
eat, and he ate dirt, he is exempt, since eating an inedible substance 
is not considered to be eating. Eating non-kosher meat is considered 
to be eating; for that reason, the latter clause of the mishna states that 
one is liable for doing so if he took an oath not to eat. The oath takes 
effect with regard to the non-kosher items because, as Rabbi Yohanan 
noted, it includes items that would otherwise be permitted. 
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Rav Mari said: We learn in the mishna (22b) as well that eating 
non-kosher food is considered eating, as if one said: It is konam 
for my wife to derive benefit from me if] ate today, and he had 
eaten carcasses or tereifot, repugnant creatures or creeping 
animals, his wife is prohibited from deriving benefit from him. 


The Gemara asks: How can these cases be compared? There, 
since he initially ate the forbidden item and only then took an 
oath saying that he did not eat, 


in taking the oath, he granted significance to the non-kosher 
food, and that is why his eating forbidden items is considered to 
be eating. But here, where he took an oath not to eat and then 
ate non-kosher food, did he thereby give significance to it? For 
this reason, no conclusive proof can be cited from the last case in 
the mishna. 


Rabbi Yohanan understands the mishna as referring to a case in 
which the oath takes effect because it is a more inclusive prohibi- 
tion than the prohibition against eating non-kosher food, in that 
it adds additional prohibitions for the same individual. In this 
context, Rava says: What is the reasoning of the one who holds 
that a more inclusive prohibition takes effect where there already 
is a prohibition in place? 


Rava answers his own question: It is just as it is in the case of an 
expanded prohibition," which incorporates additional people 
into the list of those for whom the original item is forbidden. An 
expanded prohibition also takes effect despite the fact that there 
is already a prohibition in place. 


And with regard to the one who exempts another from liability 
in the case of a more inclusive prohibition, as he does not hold 
that it takes effect, why does he hold that an expanded prohibition 
does take effect? When he says that an expanded prohibition 
takes effect, that is with regard to a single piece, i.e., that the 
number of people who are prohibited from eating the same 
piece of meat is expanded. With regard to two distinct pieces, 
i.e., a case where the new prohibition expands the scope of 
prohibited items, as in an inclusive prohibition, we do not say 
that it takes effect. 


§ And Rava says: According to the one who holds that a more 
inclusive prohibition takes effect where another prohibition is 
already in place, the halakha should be as follows: When a person 
says: On my oath I will not eat figs, and then says: On my oath 
I will not eat figs and grapes, since the last oath takes effect with 
regard to the grapes," it also takes effect with regard to the figs, 
even though they were already forbidden by his previous oath. 


The Gemara asks: Isn't that obvious? 


The Gemara answers: Lest you say that we say that a more 
inclusive prohibition takes effect only with regard to a prohibi- 
tion that occurs on its own, like the prohibition against eating 
non-kosher food, but with regard to a prohibition that occurs 
by the act of a person himself we do not say that the more 
inclusive prohibition takes effect, Rava teaches us that there 
is no difference. 


Since the last oath takes effect with regard to the grapes, etc. - 
nD DDI bent j3: If one said: On my oath | will not eat figs, 
and then he said: On my oath | will not eat figs and grapes, if he 
proceeded to eat figs, he is liable to bring two offerings. Since the 


HALAKHA 
second oath takes effect with regard to the grapes it also takes 
effect with regard to the figs, even though the figs were already 
forbidden by the first oath (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
4:11; Shulhan Arukh, Yoreh De'a 238:6). 


NOTES 


A more inclusive prohibition...an expanded prohibi- 
tion - pia non. Dip 1x: A more inclusive prohibi- 
tion is a prohibition that includes additional forbidden 
items. That is, the scope of the more inclusive prohibition 
is wider than that of the initial prohibition. For example, 
it is prohibited to eat non-kosher meat. The prohibition 
against eating on Yom Kippur takes effect with regard 
to non-kosher meat since it is a prohibition that applies 
to more items than just non-kosher meat. An expanded 
prohibition, by contrast, involves expanding the prohib- 
ited aspects of an item that is already forbidden, e.g., an 
item that one is prohibited from eating can become one 
from which he is prohibited from deriving benefit. This 
is also relevant to expanding the subjects to whom the 
prohibition applies, e.g., one’s mother-in-law is forbidden 
to him, but since if she marries she becomes forbidden to 
everyone but her husband, that prohibition takes effect 


with regard to her son-in-law as well (see Meiri). 
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NOTES 


Perform one act of eating, etc. - ^3) NX TPX baix: 
One violates all of these prohibitions by eating just one 
olive-bulk. All the additional four prohibitions take effect 
because they are either more inclusive prohibitions or 
expanded prohibitions. The fat is forbidden from the 
moment the animal is born, and when one consecrates the 
animal the prohibition is more inclusive, in that it applies 
also to the meat of the animal. The Ri Migash understands 
this to be an expanded prohibition in that once the fat is 
consecrated, one is also prohibited from deriving benefit 
from it. When it becomes leftover, it is an expanded prohi- 
bition in that the fat is now not only forbidden for eating, 
it is forbidden for being offered on the altar. When the 
person becomes impure, the prohibition of the fat is more 
inclusive in that it applies to all consecrated food. At the 
onset of Yom Kippur, the prohibition is even more inclusive, 
as it applies to all food. 


HALAKHA 


It is possible for a person to perform one act of eating, 
etc. — 131 00K TPX baix w»: A ritually impure person 
who unwittingly ate on Yom Kippur an olive-bulk of for- 
bidden fat that was left over from an offering is liable to 
bring four sin-offerings and one guilt-offering. He brings 
sin-offerings for violating the prohibitions of: An impure 
person partaking of consecrated food; eating forbidden 
fat; eating the leftover of an offering; and eating on Yom 
Kippur. He brings the guilt-offering for deriving benefit 
from the misuse of consecrated property (Rambam Sefer 
Korbanot, Hilkhot Shegagot 6:4 and Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 14:18). 
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Rava, son of Rabba, raises an objection from a mishna (Karetot 
13b): It is possible for a person to perform one act of eating™™ 
for which he is liable to bring four sin-offerings and one guilt- 
offering.” And these are the prohibitions one can violate in this 
manner: A ritually impure person who ate forbidden fat’ that is 


the leftover’ from one of the sacrificial animals on Yom Kippur. 
If he did this and was unaware of the relevant prohibitions he is 
liable to bring four sin-offerings, as well as a guilt-offering for 
deriving benefit from the misuse of consecrated property. 
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Rabbi Meir says: Also, if it was Shabbat and he transferred the 
item from one domain to another in his mouth, he is liable to 


bring a sin-offering for performing labor on Shabbat as well. The 
Rabbis said to him: This is not a prohibition of the same type, 
since in the case of Rabbi Meir’s additional prohibition he does 
not violate it by eating. 
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Rava, son of Rabba, explains the objection that arises from the 
mishna: And if it is so that a more inclusive prohibition takes 
effect, then you find a case where one is liable for the violation of 
five prohibitions in one act of eating, such as where one says in 
the aforementioned situation: On my oath I will not eat dates 


and forbidden fat. Since the oath takes effect with regard to the 
dates, it also takes effect with regard to the forbidden fat. The 
fact that the mishna fails to mention such an oath indicates that a 
more inclusive prohibition does not take effect where another 
prohibition is already in place. 


TDR Woy KIT TDN - NP 92 


The Gemara answers: The absence ofan oath with a more inclusive 
prohibition in the mishna does not indicate anything. When the 


tanna teaches the scenario above, he lists only the potential pro- 
hibitions that occur on their own in one act of eating, but he 
does not teach prohibitions that occur by the act of the person 


The Gemara asks: But doesn’t the mishna include in its list 


the prohibition against deriving benefit from consecrated prop- 
erty, which does not occur on its own but only when an item is 
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The Gemara answers: The case in the mishna is that of a first- 


born’ animal, whose sanctity is from the womb, i.e., begins 
automatically at birth. 
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If you wish, say instead, in response to the question, that when 
the tanna of the mishna teaches it, he includes only matters to 
which presenting a request for dissolution do not apply. An oath, 
to which a request for dissolution applies, is not taught. 


The Gemara asks: Doesn’t the mishna include in its list the pro- 


hibition against deriving benefit from consecrated property? 
Consecration can be dissolved by a Sage. 


Guilt-offering — nw: One who unwittingly derives personal 
benefit from a consecrated item or sacrificial animal is liable 
to bring a guilt-offering after he pays the Temple treasurer the 
value of the item or animal along with an additional one-fifth 
payment. 


Forbidden fat - abn: This term is referring to particular parts of 
osher domesticated animals that consist of fatty tissue that one 
is prohibited from eating by Torah law. Most of the forbidden 
at of a sacrificial animal is burned on the altar. Not all animal 
at is forbidden. Among the identifying markers of forbidden fat 
is that it is fatty tissue external to the meat of the animal. It is 
ordinarily enclosed in a membrane and can be peeled away from 
he meat easily. Intentionally eating forbidden fat renders one 
iable to receive karet (see Leviticus 7:22-25). Unwittingly eating 
it renders one liable to bring a sin-offering. The corresponding 


BACKGROUND 


fatty tissue of non-domesticated kosher animals and of kosher 
birds is permitted. 


Leftover — 3niz: One who eats an olive-bulk of an offering after 
the time permitted for its consumption has passed is liable 
to receive karet. The Sages decreed that the leftover portion 
should be considered ritually impure, so that the priests would 
be meticulous in ensuring its removal. 


Firstborn animal - 3ì33: The male firstborn of cattle, sheep, or 
goats that belong to a Jew is consecrated at birth. It is given to 
a priest, who brings it as an offering and is then permitted to 
partake of the meat (see Numbers 18:17-18). If a firstborn animal 
becomes blemished, it is still given to a priest, but it is rendered 
non-sacred without being redeemed. Although it is prohibited 
to work or shear such an animal, it may be slaughtered and 
eaten by anyone. 
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The Gemara answers: Didn’t we already establish that the case in 
the mishna is that of a firstborn animal, whose sanctity cannot be 
dissolved? 


If you wish, say instead that when he teaches that case, he lists 
only those prohibitions for which one is liable to bring a fixed sin- 
offering. If one breaks his oath he is liable to bring a sliding-scale 
offering, and the tanna of the mishna does not teach about the 
liability to bring other offerings. 


The Gemara asks: Doesn’t the mishna list the transgression of an 
impure person who ate consecrated items, i.e., the sacrificial animals 
mentioned in the mishna, which is a prohibition for which one brings 
a sliding-scale offering? 


The Gemara answers: The mishna is referring to a king? who eats 
the leftover of a sacrificial animal while impure, and the mishna 
is in accordance with the opinion of Rabbi Eliezer, who says: A 
ritually impure king who ate consecrated items brings a male goat 
as a sin-offering, rather than the sliding-scale offering brought by 
a commoner. 


Rav Ashi said there is a different answer: When the tanna teaches this 
case, he lists only matters that apply when one eats the measure of an 
olive-bulk, whereas the case of an oath, which applies to eating even 
less than the standard measure, is not taught in the mishna. 


The Gemara asks: Doesn’t the mishna include in its list the prohibition 
against deriving benefit from the misuse of consecrated property, 
which applies to eating even less than an olive-bulk? 


The Gemara answers: We require that one derive the value of one 
peruta of benefit in order to be liable, so that is also a prohibition to 
which standard measures apply. 


And Rav Ashi of Avireya said that Rabbi Zeira said: When the tanna 

teaches this case, he lists only prohibitions for which intentional viola- 
tion of them renders one liable to receive karet, and he does not teach 

prohibitions for which intentional violation of them renders one 

liable to receive lashes. 


The Gemara asks: But isn’t the guilt-offering for the misuse of conse- 
crated property, which is listed in the mishna, a prohibition for which 
intentional violation of it renders one liable to receive only lashes, not 
karet? And nevertheless the tanna of the mishna teaches it. 


The Gemara answers: We are speaking of sin- offerings when we assert 
that that mishna lists only prohibitions for which one is liable to receive 
karet for their intentional violation. 


Ravina offered a different answer. He said: When the tanna teaches 
this case, he lists only those prohibitions that apply specifically to 
items that are edible. With regard to an oath, it is a matter that applies 
also to items that are not edible, and he does not teach it in that 
mishna. 


The Gemara asks: But doesn’t that mishna include in its list the 
prohibition against deriving benefit from the misuse of consecrated 
property, which applies even to consecrated wood and stones? 


The Gemara answers: Rather, when the tanna teaches this case, he 
lists those prohibitions that apply to tangible matters. With regard 
to an oath, it is something that also applies to intangible matters, 
such as: I will sleep, or: I will not sleep, and the tanna does not teach 
it in that mishna. 


BACKGROUND 
King [nasi] — XW): In the Bible the word nasi 
refers to the head of a tribe. In the context of 
sin-offerings, the halakha is that only the king 
is considered the nasi, who brings a male rather 
than a female goat. The title Nasi was also used 
to refer to the president of the Great Sanhedrin. 
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MI S H NA If one unwittingly takes a false oath about 


the past or breaks an oath he made about 
the future, both ifit is an oath that addresses matters that concern 
oneself" and if it is an oath that addresses matters that concern 
others,” he is liable to bring a sliding-scale offering for an oath on 
an utterance. And likewise, an oath on an utterance may address 
both tangible matters and intangible matters." 


How so? Examples of oaths about future actions that concern others 
are if one said: On my oath I will give so-and-so a particular item, 
or: On my oath I will not give it to him. Examples of such oaths 
about the past are if one said: On my oath I gave another a particular 
item, or: On my oath I did not give it to him. 


Examples of oaths about the future that address intangible matters 
are where one said: On my oath I will sleep, or: On my oath I 
will not sleep. Examples of such oaths about the past are where one 
said: On my oath I slept, or: On my oath I did not sleep. Other 
examples of oaths about intangible matters are when one takes 
an oath, saying: I will throw a stone into the sea," or: I will not 
throw it," or: I threw it, or: I did not throw it. 


Rabbi Yishmael says: One is liable only for an oath on an utterance 
taken about the future, as it is stated: “Or if anyone take an oath 
clearly with his lips to do evil, or to do good, whatsoever it be that 
a man shall utter clearly with an oath” (Leviticus 5:4). The Torah 
refers explicitly only to oaths about what one will do in the future. 


Rabbi Akiva said to him: If so, and one is liable only for oaths 
explicitly mentioned in the verse, then I have derived only that one 
is liable for an oath on an utterance with regard to matters to which 
doing evil and doing good apply. From where do I derive that one 
is liable for an oath on an utterance with regard to matters to which 
doing evil and doing good do not apply? 


Rabbi Yishmael said to him: The halakha in these cases is derived 
by amplification of the meaning of the verse. Rabbi Akiva said to 
him: Ifthe verse is amplified for this, i.e., to extend the halakha of 
an oath on an utterance to matters that do not involve doing evil or 
good, the verse is amplified for that, i.e., oaths about the past. 


HALAKHA 


Matters that concern oneself, etc. — 131 iayy bw p13: If one 
takes an oath about a matter that he is unable to perform on 
his own, the oath takes effect. Examples of this include an oath 
that one gave an item to another or that he did not give it, or 
that he will give it or that he will not give it. If he unwittingly 
takes such an oath falsely, he is liable to bring an offering for an 
oath on an utterance (Rambam Sefer Hafla'a, Hilkhot Shevuot1:2; 
Shulhan Arukh, Yoreh De‘a 236:1). 


Intangible matter — wir ja pW 337: If one takes an oath about 
an intangible matter such as sleeping or not sleeping, it is an 
oath on an utterance, for which one is liable to bring an offering 


That concern others — ny by: Rashi explains that matters 
that concern oneself are oaths that relate to one’s own actions 
without reference to anyone else, e.g. if one takes an oath that 
he will eat a particular food. Matters that concern others are 
oaths that make reference to another person, e.g. if one takes 
an oath that he will give so-and-so a particular item. Oaths 
whose fulfillment is dependent only on another's action are 
the subject of a dispute between amora’‘im in the continuation 
of the discussion. 


| will sleep or | will not sleep. ..I will throw a stone into the 
sea — o WY PINKY.. JN Kow paw: According to Rashi, an 
oath about sleeping and an oath about throwing a stone into 
the sea are both about intangible matters. Oaths with regard to 


NOTES 


if he does not fulfill it (Rambam Sefer Hafla'a, Hilkhot Shevuot 1:2; 
Shulhan Arukh, Yoreh De‘a 236:1). 


| will throw a stone into the sea or | will not throw it, etc. — 
131 pitts x pix: In the case of one who takes an oath 
with regard to a matter that does not involve either doing harm 
or doing good, such as an oath that one will throw a stone into 
the sea or that one will not do so, or that one did or did not do 
so, itis an oath on an utterance, for which one is liable to bring 
an offering if he does not fulfill it (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 1:2; Shulhan Arukh, Yoreh De'a 236:1). 


sleep do not concern an item, and although oaths with regard to 
a stone do concern an item, throwing a stone into the sea is an 
action from which no one derives benefit. These oaths neverthe- 
less take effect, because an oath, as opposed to a vow, does not 
render any item forbidden but rather imposes a prohibition or 
an obligation on the one who takes the oath. 

The Meiri claims that the mishna uses the case of throwing 
a stone into the sea to foreshadow Rabbi Akiva's question to 
Rabbi Yishmael in the next passage in the mishna. Throwing 
a stone into the sea is a meaningless act that involves neither 
doing good nor doing evil, yet Rabbi Yishmael holds that one 
is liable for breaking an oath that one will do so; Rabbi Akiva 
then asks him why one is liable for that oath and not for oaths 
about the past. 
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e E M ARA With regard to oaths about intangible 


matters, the Sages taught: There is a 
stringency that applies to vows and not to oaths, and there 
is a stringency that applies to oaths and not to vows. The 
stringency that applies to vows is that vows take effect with 
regard to a matter involving a mitzva,™" like they take effect 
with regard to an optional matter, which is not the case with 
regard to oaths." An oath not to perform a mitzva does not 
take effect at all. 


The stringency that applies to oaths is that oaths take effect 
with regard to an intangible matter like they do with regard to 
a tangible matter," which is not the case with regard to vows. 


§ The mishna teaches: How so? Examples are if one said: On 
my oath I will give so-and-so some item, or: On my oath I 
will not give it to him. What is the case of an oath in which he 
says: I will give? If we say that he takes an oath that he will 
give charity to a poor person, that is not an oath that takes 
effect, since he is under oath" from Mount Sinai to give charity, 
as it is stated with regard to a poor person: “You shall give 
him” (Deuteronomy 15:10). 


Rather, the case is where he said he would give a gift to a rich 
person. The oath takes effect, as there is no mitzva to do so. 


§ The mishna teaches that if one takes an oath, saying: I will 
sleep, or: I will not sleep, the oath takes effect and he is liable 
to bring an offering ifhe fails to fulfill the terms of his oath. The 
Gemara asks: Is that so? But doesn’t Rabbi Yohanan say that 
in the case of one who says: On my oath I will not sleep for 
three days," the court flogs him immediately and he may sleep. 
Since it is impossible for one not to sleep for three days, his oath 
is regarded as an oath taken in vain from the outset. How could 
someone who took an oath never to sleep be liable to bring an 
offering for an oath on an utterance if he slept unwittingly? 


The Gemara answers: There, Rabbi Yohanan is referring to a 
case where he said explicitly that he will not sleep for three days. 
Here, the mishna is referring to a case where he did not say 
three days," and his oath extends only for the amount of time it 
is possible not to sleep. 


HALAKHA 


Vows take effect with regard to a matter involving a mitzva - 
myn 27 by oon DY: Vows take effect even with regard to 
matters that one is obligated to perform because they are a 
mitzva. For example, were one to say: The sukka | reside in is 
konam to me, or: The lulav that | take is konam to me, it is pro- 
hibited for him to reside in that sukka or to take that lulav. This 
ruling is in accordance with the baraita. 
Some say that one is flogged for a vow that abrogates a mitzva, 
and then the vow is dissolved by a halakhic authority and the 
person who took the vow must perform the mitzva (Mordekhai, 
citing Rabbeinu Hananel). Others (Mordekhai, citing Ra’avya) say 
that one does not receive lashes for a vow taken in vain, only for 
an oath taken in vain (Rambam Sefer Hafla‘a, Hilkhot Nedarim 3:1, 
6; Shulhan Arukh, Orah Hayyim 418:3, 570:2 and Yoreh De‘a 215:1). 


Which is not the case with regard to oaths - {2 pxw ma 
niyawa: An oath on an utterance does not take effect when 
it involves the abrogation of a mitzva, unless the prohibition 
generated by the oath includes more than just the abrogation 
of the mitzva (Rema). This is the case regardless of whether he 
phrased the oath in the typical manner, e.g., on my oath | will not 
reside in a sukka, or whether he phrased it like a vow: Residing in 
a sukka is forbidden to me by oath. One who intentionally takes 
an oath to abrogate a mitzva is liable to receive lashes for an oath 
taken in vain (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:6; 514-16; 
Shulhan Arukh, Orah Hayyim 418:3, 570:3 and Yoreh De‘a 239:4). 


Oaths take effect with regard to an intangible matter like with 

regard to a tangible matter - wan ia pge aay w nbn niyawa 

wan ja w 3312: Vows do not take effect if their object is intan- 
gible, e.g., one who takes a vow saying: Speaking is prohibited for 
me as konam. An oath takes effect even when its object is intan- 
gible, like an oath not to sleep or not to speak to someone. One 

who takes such an oath is nevertheless obligated by rabbinic law 
to have it dissolved by a halakhic authority (Rambam Sefer Hafla'a, 
Hilkhot Nedarim 3:1, 10; Shulhan Arukh, Yoreh De'a 213:1, 239:3). 


Charity to a poor person, he is under oath, etc. - ah apy 
^D yawn: If one took an oath to perform a mitzva and did not 
do so, e.g. he took an oath to give charity to a poor person and 
he did not give it, he is exempt from bringing an offering for 
breaking an oath on an utterance (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 5:16). 


On my oath | will not sleep for three days — jw xo maw 
Dy aww: One who takes an oath not to sleep for three ‘days 
has taken an oath in vain. He is not required to stay awake as long 
as he can; rather, he is flogged immediately and it is permitted 
for him to sleep whenever he wants. The Rema, citing Rabbeinu 
Yeruham, rules that one who takes an oath that he will not sleep, 
without specifying for how long, is understood to be taking an 
oath never to sleep, which is an oath taken in vain (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 5:20; Shulhan Arukh, Yoreh De'a 236:4). 


NOTES 


That vows take effect with regard to a matter involv- 
ing a mitzva, etc. — ^9) my Tat by ohn oT: The 
difference between oaths and vows is that oaths take 
effect with regard to the one who takes the oath, obligat- 
ing him in some manner or rendering him prohibited 
from performing an action, while vows take effect with 
regard to an object, which is rendered forbidden by the 
vow. For this reason, one cannot take an oath not to 
perform a mitzva, as one is already under oath from 
Mount Sinai to keep the mitzvot. One can, however, take 
a vow to render the item of a mitzva forbidden, and the 
vow takes effect. The reason is that in taking the vow he 
is not abrogating the mitzva directly but simply render- 
ing some item or set of items forbidden. One can take 
an oath about an intangible matter, as the oath applies 
to himself, but a vow about an intangible matter has no 
item and does not take effect. 

The early commentaries raise a question concerning 
an oath that is phrased to render the item of a mitzva 
forbidden. An example is an oath where one says: Resid- 
ing in a sukka is prohibited to me. According to Rashi, 
since the oath is phrased to render the object, the sukka, 
forbidden, it takes effect even though it involves not 
performing a mitzva. If this is the case, then it contradicts 
the Gemara's assertion that vows possess a stringency 
that does not apply to oaths, in that vows take effect 
with regard to a matter involving a mitzva, while oaths 
do not. The Ramban explains that this oath does not 
contravene the Gemara’'s claim, because the only reason 
hat the oath: Residing in a sukka is prohibited to me, 
akes effect is that it is framed as a vow and consequently 
unctions as one. Standard oaths cannot take effect when 
hey contravene a mitzva. Others explain that an oath 
hat contravenes a mitzva never takes effect, even if it 
is phrased in the style of a vow, since an oath involves 
placing a prohibition on oneself and that cannot be done 
where the Torah has commanded otherwise (Josafot). 
Rabbeinu Tam holds that an oath cannot be phrased 
using the language of a vow, and if one attempts to do 
so, the oath does not take effect. 


Here, where he did not say three days - v2% xt x37 
nyw: The Rashba is troubled by the Gemara’s expla- 
nation, as if one took an oath that he would not sleep, 
without qualification, that oath presumably means that 
he is prohibiting himself from ever sleeping, and not just 
or a period shorter than three days. For this reason, Rab- 
beinu Hananel understands the oath to have been one in 
which the person explicitly states a duration for which it 
is possible to forgo sleeping. Similarly, the Ritva suggests 
hat the correct version of the text is that one says that 
he will not sleep right now. The Rashba himself explains 
hat where one takes an oath whose usual interpretation 
would render it impossible to perform, it is interpreted 
in a manner that renders it possible for him to perform. 
n this case, the oath means that he will not sleep for a 
ength of time that it is possible not to sleep, which is 
somewhat less than three days. 
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HALAKHA 


On my oath so-and-so threw a stone - myaw 
Wy nibs PRY: One who took an oath that so- 
and-so threw. a stone into the sea when in fact that 
person had not done so, or that so-and-so did not 
throw the stone when in fact he did, is liable for 
an oath on an utterance. This is the case despite 
the fact that these oaths would not take effect if 
inverted to be about the future, as one cannot 
take an oath about another's future action. This 
ruling is in accordance with the opinion of Rav, 
whose opinion is followed in his disputes with 
Shmuel with regard to ritual matters (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 5:1; Shulhan Arukh, 
Yoreh Dea 236:1). 
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SHEVUOT ' PEREK IIT: 25A : 113.973 p15 


§ The mishna teaches that an example of an oath on an utterance 
is where one took an oath, saying: I will throw a stone into the sea, 
or: I will not throw it. It was stated: With regard to one who says: 
On my oath so-and-so threw a stone" into the sea, or: On my oath 
he did not throw it, Rav says: If it was later discovered that what 
he said was false, he is liable to bring an offering for his oath. And 
Shmuel says: He is exempt. 


The Gemara explains the opinions: Rav says that he is liable, as the 
oath can be positive or negative. The Sages derived from the verse: 
“Or ifanyone take an oath clearly with his lips to do evil, or to do good” 
(Leviticus 5:4), that one is liable to bring an offering for an oath on 
an utterance only when the oath is such that it could be inverted from 
the positive to the negative and vice versa. Since he can take an oath 
either that he threw the stone or that he did not, he is liable. And 
Shmuel says he is exempt, because the oath cannot be stated with 
regard to the future; he cannot control what so-and-so will do in the 
future. Consequently, it is an oath taken in vain, rather than an oath 
on an utterance. 


The Gemara asks: Shall we say that they disagree with regard to the 
issue that is the subject of the dispute between Rabbi Yishmael and 
Rabbi Akiva? As we learned in the mishna: Rabbi Yishmael says: 
One is liable only for an oath on an utterance taken about the future, 
as it is stated: “Or if anyone take an oath clearly with his lips to do 
evil, or to do good, whatsoever it be that a man shall utter clearly 
with an oath” (Leviticus 5:4). Rabbi Akiva said to him: If so, and 
one is liable only for oaths explicitly mentioned in the verse, then I 
have derived only that one is liable for an oath on an utterance with 
regard to matters to which doing evil and doing good apply. From 
where do I derive that one is liable for an oath on an utterance with 
regard to matters to which doing evil and doing good do not apply? 


Rabbi Yishmael said to him: The halakha in these cases is derived by 
amplification of the verse. Rabbi Akiva said to him: If the verse is 
amplified for this, i.e., to extend the halakha of an oath on an utter- 
ance to matters that do not involve doing evil or good, the verse is 
amplified for that, i.e., oaths about the past. 


Say that Rav, who ruled that one who took an oath that so-and-so 
threw a stone into the sea is liable, states his opinion in accordance 
with the opinion of Rabbi Akiva, that one can be liable for oaths 
about the past. And say that Shmuel states his opinion in accor- 
dance with the opinion of Rabbi Yishmael, that one is exempt from 
liability for taking an oath about the past. 


The Gemara rejects this suggestion: Everyone agrees that according 
to the opinion of Rabbi Yishmael one is exempt from liability for 
taking an oath that so-and-so threw an item. Now, with regard to a 
statement, i.e., an oath, that could be a valid oath referring to the 
future, e.g., I will throw an item, Rabbi Yishmael does not deem one 
liable for it when it refers to the past. Is it necessary to say that one 
is not liable for a statement, i.e., an oath, that so-and-so threw a 
particular item, that cannot be a valid oath when adjusted to be 
referring to someone else’s actions in the future, since it is not under 
the oath taker’s control? 


When they disagree, it is with regard to how to understand the 
halakha according to the opinion of Rabbi Akiva. The opinion of 
Rav is in accordance with the opinion of Rabbi Akiva without any 
qualification of it. And Shmuel says: Rabbi Akiva deems one liable 
only there, in the case of an oath that refers to the past, when it is a 
statement, i.e., an oath, that could be a valid oath referring to the 
future; in such a case Rabbi Akiva deems one liable also if the oath 
was taken referring to the past, like an oath where one says: I threw 
a stone. But with regard to statements that cannot be valid oaths if 
adjusted to the future, like an oath about another's action, he does 
not deem one liable when they are made about the past. 


The Gemara suggests: Shall we say that the dispute 
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between these amora’im parallels the disagreement between 
Rabbi Yehuda ben Beteira and the Rabbis? As we learned in a 
mishna (27a): If one took an oath to refrain from performing a 
mitzva" and he did not refrain, he is exempt from bringing an 
offering for an oath on an utterance. If one took an oath to per- 
form a mitzva" and he did not perform it, he is also exempt, 
though it would have been fitting to argue that he is liable to 
bring the offering, in accordance with the statement of Rabbi 
Yehuda ben Beteira. As Rabbi Yehuda ben Beteira said: What? 
If, with regard to an oath concerning an optional matter, for 
which one is not under oath from Mount Sinai, he is liable for 
breaking it, then with regard to an oath about a mitzva, for which 
he is under oath from Mount Sinai, is it not logical that he 
would be liable for it? 


The Rabbis said to him: No, if you said that one is liable for 
breaking an oath concerning an optional action, where the Torah 
rendered one liable for a negative oath not to perform it like for 
a positive oath to perform it, shall you also say one is liable for 
breaking an oath concerning a mitzva, where the Torah did not 
render one liable for a negative oath like for a positive oath? If 
one takes an oath to refrain from performing a mitzva and he did 
not refrain, he is exempt. 


The Gemara asks: Shall we say that Rav states his opinion in 
accordance with that of Rabbi Yehuda ben Beteira, who holds 
that one can be liable for an oath that cannot be inverted, and 
Shmuel states his opinion in accordance with that of the Rabbis, 
who hold that one can be liable only if the oath can be inverted? 


The Gemara rejects this: Everyone, i.e., both Rav and Shmuel, 
agrees with regard to the opinion of Rabbi Yehuda ben Beteira 
that one is liable ifhe took an oath that so-and-so performed an 
action that he did not in fact perform. The Gemara explains: Now, 
given that Rabbi Yehuda ben Beteira does not require that it be 
possible to invert a negative oath to a positive oath," does he 
require that it be possible for an oath to refer to the future as well 
as to the past? Shmuel explained that the reason one is not liable 
for an oath that so-and-so threw a stone into the sea is that it 
cannot be inverted to address the future, in other words: So-and- 
so will throw a stone into the sea, as that is not under the oath 
taker’s control. 


When they disagree it is with regard to the opinion of the 
Rabbis: Shmuel holds like the Rabbis, that one is exempt in the 
case of an oath that cannot be inverted. Accordingly, Shmuel 
ruled that one who takes an oath that so-and-so threw an item is 
exempt from bringing an offering if it is found that the statement 
was false. And Rav holds that the Rabbis do not deem one liable 
in the case of an oath that cannot be inverted from negative to 
positive or vice versa, as it is written explicitly: “Or if anyone 
take an oath clearly with his lips to do evil, or to do good” (Leviti- 
cus 5:4). But with regard to the requirement that it be possible to 
invert an oath referring to the future to refer to the past or vice 
versa, which is derived from an amplification of the meaning 
of the verses, the Rabbis deem one liable, as they do not accept 
the derivation. 


Now that he does not require that it be possible to invert a 
negative oath to a positive oath — va xb m wh xmwi: The 
requirement that it be possible to invert an oath from negative 
to positive is derived explicitly from the phrase “to do evil, or to 
do good,’ while the requirement that it be possible to invert that 


NOTES 


oath from the past to the future and vice versa is not explicit but 
is derived from the amplification of the meaning of the verse, 
which Rabbi Yishmael does not accept. Therefore, it is clear that 
one who denies the former requirement will not require the 
latter either. 


HALAKHA 


Took an oath to refrain from performing a mitzva - yaw) 
mya mx dyad: One who takes an oath to refrain from per- 
forming a mitzva is not liable for an oath on an utterance 
but is liable to receive lashes for an oath taken in vain. His 
oath does not take effect, and he is obligated to perform 
the mitzva. The Rif, citing the Jerusalem Talmud, says that 
if one takes an oath that includes refraining from perform- 
ing a mitzva among other actions, the oath is not in vain; 
it takes effect, and it is prohibited for him to perform the 
mitzva (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:14; Shulhan 
Arukh, Yoreh De‘a 236:5). 


To perform a mitzva, etc. -^D MYAT NN oh: One who 
takes an oath to perform a mitzva and does not perform it 
is not liable for an oath on an utterance, since such an oath 
cannot be inverted from positive to negative. This ruling 
is in accordance with the unattributed mishna (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 5:16; Shulhan Arukh, Yoreh De‘a 
236:2 and Taz there). 
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HALAKHA 
| did not don phylacteries — phan DaT x: If one takes 
an oath that he did or did not don phylacteries that day, 
itis an oath on an utterance concerning the past. It is not 
considered an oath to perform or refrain from performing 
a mitzva, since it refers to whether or not a past event 
occurred, and the oath does not affect the performance or 
lack of performance of the mitzva (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 5:19). 


He says about a stone column, etc. - by ay by ny 
"131 Jats: One who takes an oath claiming that something 
that is known is untrue, such as that a certain stone col- 
umn is actually made out of gold, has taken an oath in 
vain (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:4). 


It is a fact that is known to three people - 93W xim 
DIK 32 nyw»: One violates the prohibition of taking 
an oath in vain when he takes a false oath about a matter 
that is known to three ordinary people. Ifthe matter is not 
known to three people, then it is a false oath rather than 
an oath taken in vain. This ruling is in accordance with the 
opinion of Ulla (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:22 
and Kesef Mishne there). 


On my oath | know testimony that is relevant to you, 
etc. — D) my a YT) wx yIW: If one takes an oath 
that he knows testimony that is relevant to another and 
in fact he does not know it, he is exempt with regard to 
both an oath on an utterance and an oath of testimony. It 
is not an oath of testimony, since that oath consists of the 
denial that one knows testimony. And it is not an oath on 
an utterance, because it cannot be inverted from positive 
to negative, as the negative version of this oath, that | do 
not know testimony, is an oath of testimony rather than 
an oath on an utterance. In this instance, Rav also agrees 
that since it cannot be inverted, it is not an oath on an 
utterance. This ruling is in accordance with the opinion 
of Abaye (Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:18, and 
see Kesef Mishne there). 
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Rav Hamnuna raises an objection to Shmuel’s opinion from a 
mishna (29b): If one said: I did not eat today, or: I did not don 
phylacteries" today, and another said to him: I administer an oath 
to you that your statement is true, and the original speaker said: 
Amen, he is liable for breaking an oath on an utterance if his state- 
ment was false, as responding amen to an oath administered to one- 
self is equivalent to stating the oath explicitly. Granted, he is liable 
in the case where he said: I did not eat, since it also would have been 
possible for him to take an oath saying: I will not eat, but in the case 
where he said: I did not don phylacteries, would it have been pos- 
sible for him to take an oath saying: I will not don phylacteries, and 
in doing so abrogate a positive mitzva? 


He, Rav Hamnuna, raises the objection and he resolves it: The 
tanna teaches this mishna disjunctively, referring to two different 
cases. When he teaches that one is liable for taking the oath: I did 
not eat, it refers to one’s liability to bring an offering. When he 
teaches liability for the oath: I did not don phylacteries, it refers to 
one’s liability to receive lashes for taking a false oath. This liability 
does not require that it be possible to invert the oath to refer to the 
future. 


Rava also raises an objection to Shmuel’s opinion from a mishna 
(see 29a): Which oath is an oath taken in vain? It is when one takes 
an oath to deny that which is known to people to be true, and, for 
example, says about a stone column" that is in such and such a 
place that it is made of gold. And Ulla says that the phrase: Known 
to people, in the mishna is referring to when it is a fact that is known 
to three people." The Gemara explains the objection to Shmuel’s 
opinion: The reason he is liable for taking an oath in vain is due to 
the fact that his oath contradicted a fact known to three people. But 
if it is not known, he violates the prohibition of taking a false oath 
on an utterance. Given Shmuel’s opinion, why should he be liable? 
Isn’t it impossible to invert the oath to make it about the future, 
saying: That column will be of gold? 


He raises the objection and he resolves it. When the fact is known 
to three people, the one who takes an oath denying it violates the 
prohibition of taking an oath in vain. If it is not known, then he 
violates the prohibition of taking a false oath," for which he receives 
lashes ifhe did so intentionally. Nevertheless, he is not liable to bring 
an offering for falsely taking an oath on an utterance, since this oath 
cannot be inverted to be about the future. 


§ Abaye said: And Rav, who holds one liable for an oath on an 
utterance even if it cannot be inverted to refer to the future, concedes 
in a case where one says to another: On my oath I know testimony 
that is relevant to you," and it is found afterward that he did not 
know testimony that was relevant to him, that in that case he is 
exempt from bringing an offering for an oath on an utterance. The 
reason is that it is not in the category of an oath that could be 
inverted to the negative oath of: I do not know testimony that is 
relevant to you, as that oath would be an oath of testimony, rather 
than an oath on an utterance. The Torah states: “And if anyone sin, 
in that he hears the voice of adjuration, he being a witness, whether 
he has seen or known, if he do not utter it, then he shall bear his 
iniquity” (Leviticus 5:1). One is liable to bring an offering for an oath 
of testimony if he takes an oath falsely denying that he has knowledge 
of testimony in a monetary matter. 


He violates the prohibition of taking a false oath - own aiy 
pw naw: The Torah states: “You shall not take the name of the 
Lord your God in vain" (Exodus 20:7), and also: “And you shall not 


NOTES 
take an oath by My name falsely” (Leviticus 19:12). An oath taken 
in vain is not so much a lie as empty and pointless, while a false 
oath involves stating an untruth. 
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But if he takes an oath saying: I knew testimony that is relevant 
to you, or: I did not know" testimony that is relevant to you, the 
halakha is subject to the dispute between Rav and Shmuel. Similarly, 
if he took an oath saying: I testified, or: I did not testify," whether 
or not he is liable to bring an offering for an oath on an utterance 
depends on the dispute between Rav and Shmuel. In these cases, the 
oaths cannot be inverted from the past to the future and are also not 
oaths of testimony, since they do not involve the refusal to testify. 


The Gemara says: Granted, according to the opinion of Shmuel, 
who says that an oath about a matter that cannot be inverted to refer 
to the future is one for which one is not liable when it refers to the 
past, it is for that reason the Merciful One removed an oath of 
testimony, which cannot be inverted, from the category of an oath 
on an utterance and legislated it in a separate verse (see Leviticus 
5:1). But according to the opinion of Rav, for what halakha did the 
Merciful One remove it from the category of an oath on an utterance 
and relate to it as a distinct category? Every oath of testimony is a 
case of an oath on an utterance and there is no need to relate to it as 
a special case. 


The Sages said before Abaye: An oath of testimony is singled out, 
according to Rav, in order to render one who takes it falsely liable 
to bring two sliding-scale offerings for it, one for a false oath on an 
utterance and one for a false oath of testimony. 


Abaye said to them: You cannot say that one who takes a false oath 
of testimony is liable to bring two offerings, as it is taught in a baraita 
with regard to the sliding-scale offering that is brought for both an 
oath of testimony and an oath on an utterance: The verse states: “And 
it shall be, when he shall be guilty in one of these things” (Leviticus 
5:5). By inference, for one of the sins that render one liable to bring 
a sliding-scale offering you may deem him liable, but you may not 
deem him liable for two." 


The Gemara asks: And if this is so, then according to Abaye’s under- 
standing of the opinion of Rav, for what halakha did the Merciful 
One remove an oath of testimony from the category of an oath on 
an utterance and relate to it as a distinct category? 


The Gemara answers: An oath of testimony is singled out, as it is 
taught in a baraita: For every other one of the prohibitions for which 
one is liable to bring a sliding-scale offering, it is stated in the verse: 

“And it is hidden from him” (see Leviticus 5:2-4), and here, with 
regard to the oath of testimony, the phrase: And it is hidden from 
him, is not stated. This serves to render one liable to bring an offer- 
ing for taking a false oath of testimony intentionally like one who is 
liable for doing so unwittingly. 


The Sages said to Abaye: Say that the oath of testimony was singled 
out for a different reason: When he takes a false oath of testimony 
intentionally he is liable to bring only one offering but when he does 
so unwittingly, he is liable to bring two, one for an oath of testimony 
and one for an oath on an utterance. 


Abaye said to them in response: Is this not what they said in 
a baraita with regard to the verse about the sliding-scale offering: 
“When he shall be guilty in one of these things” (Leviticus 5:5)? 
By inference, for one of the sins that render one liable to bring a 
sliding-scale offering you may deem him liable, but you may not 
deem him liable for two? And since one does not bring an offering 
for an intentional false oath on an utterance, if the verse is referring 
to a case where he intentionally took a false oath of testimony, how 
could there be a case where one is liable to bring two offerings such 
that this case needs to be excluded? Consequently, the verse must be 
referring to a case where he took the oath unwittingly, and it teaches 
that nevertheless, one brings only one offering for each violation. 
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NOTES 

| knew or | did not know, etc. -= Ay? xd) mp 
^a: With regard to the opinion of Shmuel, these 
are not oaths that can be inverted from past to 
future, as one cannot take an oath that he will 
know, and likewise, he cannot take an oath that 
he will not know. Therefore, they are not oaths on 
an utterance but oaths taken in vain. With regard 
to an oath that one will testify or not testify, the 
reason this is not an oath on an utterance is not 
that it is impossible to make such a commitment, 
but that there is a mitzva to testify and he is already 
under oath to testify from Mount Sinai. An oath 
not to testify is an oath to refrain from perform- 
ing a mitzva, while an oath that he will testify is 
redundant. Therefore, these are oaths taken in vain 
(Ri Migash). 


HALAKHA 

| testified or | did not testify - 0797 x IT: 
If one takes an oath that he had testified for an- 
other when he had not, or that he had not testified 
when he had, he is liable to bring an offering for 
an oath on an utterance. This ruling is in accor- 
dance with the opinion of Rav, as the halakha fol- 
ows the opinion of Rav in ritual matters (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 9:19 and Kesef Mishne 
here). 


But you may not deem him liable for two — *x) 
Dnw jam AA: One who takes a false oath of 
estimony but does not fit the criteria for liability 
or an oath of testimony is liable for an oath on 
an utterance, since he took a false oath. But if he 
fits the criteria for liability for an oath of testimony, 
hen even when he intentionally takes a false oath, 
he is exempt from liability for an oath on an utter- 
ance and is liable for an oath of testimony alone. 
The Torah singles out an oath of testimony to teach 
that one who takes a false oath of testimony is 
liable to bring an offering even for an intentional 
violation and is exempt from receiving lashes for 
taking a false oath. This ruling is in accordance 
with Abaye's understanding of the opinion of Rav 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:14 and 
Kesef Mishne there). 
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Rava said in response to the question posed by the Sages: There is 
no need to derive from a verse that one is liable to bring only one 
offering for a false oath of testimony. Since an oath of testimony is 
a matter that was included in a generalization, i.e., the general 
principle ofan oath on an utterance, and it was singled out to teach 
a new matter with regard to it," you have only the new matter 
alone to consider. Since an oath of testimony is singled out in that 
it applies only to potential witnesses in the context ofa court, a case 
of an oath of testimony ceases to be included under the rubric of 
an oath on an utterance. 


The Gemara asks: Should one understand by inference that Abaye 
holds" that in cases of an oath of testimony, the oath on an utter- 
ance still exists in principle? One does not bring two offerings 
because of the halakha derived from the verse, but if for some 
reason the oath of testimony does not take effect, one may still be 
liable for an oath on an utterance. 


But didn’t Abaye say that Rav concedes that one is exempt from 
bringing an offering for an oath on an utterance in a case where one 
says to another: On my oath I know testimony that is relevant 
to you, and it was found that he did not know testimony that 
was relevant to him? In that case he is exempt from bringing an 
offering for an oath on utterance, since it is not an oath that could 
be inverted to the negative oath: I do not know testimony that is 
relevant to you, as that oath would be an oath of testimony rather 
than an oath on an utterance. 


The Gemara answers: Abaye retracted that opinion. And if you 
wish, say instead that 


NOTES 
The early commentaries disagree with regard to the prac- 


And was singled out to teach a new matter with regard to 
it- wing 213 i> ryn: According to Rashi, the novelty of 
an oath of testimony is that only those fit to testify are liable 
for it. Others explain that it is novel in that one is liable to 
bring an offering for a false oath of testimony regardless of 
whether he took the oath intentionally or unwittingly (Rab- 
beinu Hananel). 


By inference that Abaye holds - 13D »ax3 Ubon: Abaye, in 
contrast to Rava, does not state that an oath of testimony is 
something new and distinct from an oath on an utterance. 
Rather he derives that one is liable to bring only one offering 
for a false oath of testimony from the verse: “And it shall be, 
when he shall be guilty in one of these things” (Leviticus 5:5), 
indicating that but for this limitation, an oath of testimony is 
a type of oath on an utterance and one should be liable for 
both. Therefore, in a case where one takes an oath of testimony 
but is exempt, such as when an oath of testimony is taken by 
one who is disqualified from testifying, he is liable to bring an 
offering for an oath on an utterance (Rashi; Ritva). The Rif and 
the Ri Migash have a different version of the text of the Gemara 
that reads: And did Abaye say so? But didn't Abaye say that 
Rav concedes that one is exempt from bringing an offering 
for an oath on an utterance in a case of an oath of testimony, 
etc. Accordingly, the question raised to Abaye is not related to 
Rava's statement at all. 


ical difference between the opinions of Rava and Abaye. 
According to Rashi, both Abaye and Rava agree that valid wit- 
nesses who take an oath of testimony are exempt from liability 
for taking an oath on an utterance. Rava and Abaye disagree 
with regard to disqualified witnesses and with regard to one 
who takes an oath of testimony outside of court; Abaye holds 
hat they are liable for an oath on an utterance and Rava holds 
hat they are exempt. According to the Ri Migash, Abaye holds 
hat in the case of an unwitting lie in an oath of testimony, one 
is also liable to bring an offering for an oath on an utterance, 
and that the limitation of: For one of the sins, applies only to 
intentional lies. Rava holds that in any case where one is liable 
for an oath of testimony, one is exempt from liability for taking 
an oath on an utterance, but if for some reason one does not 
meet the criteria for liability for an oath of testimony he is 
liable for an oath on an utterance, and this is how the Rambam 
rules. The Ramban disagrees and holds that according to Rava, 
one who is a valid witness is exempt from liability for taking 
an oath on an utterance, even if for some reason he does not 
meet the criteria for liability for an oath of testimony, such 
as if he takes the oath outside the court. One who is unfit to 
testify who takes an oath of testimony is liable for an oath on 
an utterance. 
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Rav Pappa said one of those statements,’ not Abaye. 


§ The mishna teaches that Rabbi Yishmael says: One is liable 
only for an oath on an utterance taken about the future. The Sages 
taught in a baraita with regard to an oath on an utterance: From 
the verse: “Orif anyone take an oath clearly with his lips to do evil, 
or to do good” (Leviticus 5:4), I have derived only that one is 
liable for an oath on an utterance with regard to matters to which 
doing evil and doing good apply. From where do I derive that 
one is liable for an oath on an utterance with regard to matters 
to which doing evil and doing good do not apply?" The verse 
states: “Or if anyone take an oath clearly with his lips,’ which 
includes other matters. 


I have derived only that one is liable for oaths referring to the 
future. From where do I derive that one is liable for oaths referring 
to the past? The verse subsequently states: “Whatsoever it be 
that a man shall utter clearly with an oath” (Leviticus 5:4); this 
is the statement of Rabbi Akiva. Rabbi Yishmael says: The verse 
states: “To do evil, or to do good,” referring exclusively to oaths 
about the future. 


The baraita continues: Rabbi Akiva said to him: If so, then I have 
derived only that one is liable for an oath on an utterance with 
regard to matters to which doing evil and doing good apply. 
From where do I derive that one is liable for an oath on an utter- 
ance with regard to matters to which doing evil and doing good 
do not apply? Rabbi Yishmael said to Rabbi Akiva in response: 
It is derived from an amplification of the meaning of the verse. 
Rabbi Akiva said to him: If the verse is amplified for this, i.e., to 
extend the halakha of an oath on an utterance to matters that do 
not involve doing evil or good, the verse is amplified for that, 
i.e., oaths about the past. 


The Gemara questions: Rabbi Akiva said well his critique of 
the opinion of Rabbi Yishmael. Why does Rabbi Yishmael 
disagree? 


Rabbi Yohanan said: It is because Rabbi Yishmael was the one 
who served as a disciple of Rabbi Nehunya ben HaKana,” who 
would interpret the entire Torah with the hermeneutical prin- 
ciple of a generalization and a detail. Therefore, Rabbi Yishmael 
also interprets the Torah with the method of a generalization 
and a detail. Rabbi Akiva was one who served as a disciple of 
Nahum of Gam Zo, who would interpret the entire Torah with 
the hermeneutical principle of amplification and restriction. 
Therefore, Rabbi Akiva also interprets the Torah by amplification 
and restriction. 


PERSONALITIES 


Rabbi Nehunya ben HaKana — 3p 3 Km +39: Rabbi 
Nehunya ben HaKana was a tanna of the generation of the 
destruction of the Second Temple. It is possible that he is the 
same tanna occasionally referred to as Rabbi Nehunya the 
Great. 

Apparently, he had a close relationship with the students of 
Rabban Yohanan ben Zakkai. 

Few of Rabbi Nehunya ben HaKana’s halakhic statements 
were preserved; however, several aggadic statements are cited 
in his name. The prayer that he recited upon entering the study 


hall (Berakhot 28b) is widely known. His positive attributes and 
his modesty are recounted in tractate Ketubot (28a). Rabbi 
Nehunya is credited with the development of the hermeneuti- 
cal method of a generalization and a detail, which is generally 
associated with Rabbi Yishmael, his most prominent student. 
Authorship of Sefer HaBahir, a work of kabbalistic midrash, is 
also attributed to him, as is the prayer: Ana bekhoah. 

Kana is the name of a city in the tribal territory of Asher 
(Joshua 19:28). Perhaps his title is attributable to the place where 
he lived. 


NOTES 
Rav Pappa said one of those statements - 3137) KIN 
Fy 59: Rav Pappa was one of the foremost students of 
Abaye and Rava and it was not always clear to his students 
whether he was stating his own opinion or that of one of 
his teachers. 


HALAKHA 


Matters to which doing evil and doing good do not 
apply — navm AYIT OFA pW: Any oath can render one 
liable to bring an offering for an oath on an utterance. This 
is the case whether it concerns the past or the future, and 
even if it involves a meaningless act that does not concern 
doing evil or doing good, such as the oath: | threw a rock 
into the sea, or: | did not throw it, or: | will throw it, or: | 
will not throw it (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:2; 
Shulhan Arukh, Yoreh Dea 236:1). 
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What is the specific instance in this context where one finds that 
Rabbi Akiva interprets with amplifications and restrictions? It is 
as it is taught in a baraita that when the verse states: “Or if anyone 
take an oath clearly with his lips” (Leviticus 5:4), it amplifies the 
range of possible oaths for which one could be liable to bring an 
offering for an oath on an utterance. When the verse continues: “To 
do evil, or to do good,’ it restricts that range. When it further 
continues: “Whatsoever it be that a man shall utter clearly with 
an oath,’ it then amplifies again. According to the hermeneutical 
principle that when a verse amplified, and then restricted, and then 
amplified, it amplified the relevant category to include everything 
except for the specific matter that was excluded by the restriction. 


What was included when the verse amplified the range of liability? 
It amplified it to include all matters about which one might take 
an oath. And in what way did it restrict it when it continued: “To 
do evil, or to do good”? It restricted the range of liability for an 
oath on an utterance to exclude an oath that is a matter involving a 
mitzva," i.e., an oath to refrain from performing a mitzva. 


And Rabbi Yishmael interprets the verse following the hermeneu- 
tical principle of a generalization and a detail: “Or if anyone take 

an oath clearly with his lips” (Leviticus 5:4), is a generalization; 

“to do evil, or to do good,’ is a detail; “whatsoever it be that aman 

shall utter clearly with an oath,” the verse then further generalized. 
There is a hermeneutical principle that when a verse contains a 

generalization, and a detail, and another generalization, you may 
deduce that the verse is referring only to items similar to the detail. 
Just as the detail in the verse is explicitly an oath referring to the 

future, so too, all the oaths for which one is liable must be referring 
to the future. 


The generalization serves to include even those matters that do 
not concern doing evil or doing good when they refer to the 
future; the detail serves to exclude even matters that concern 
doing evil or doing good when they refer to the past. 


The Gemara challenges: I will reverse it and say that the general- 
ization serves to include oaths concerning the past, and the detail 
serves to exclude matters that do not involve doing evil or doing 
good. Why is that not an equally legitimate interpretation of the 
verse? 


Rabbi Yitzhak said that Rabbi Yishmael understands that liability 
is extended to one whose oath is similar to an oath “to do evil, or 
to do good” (Leviticus 5:4). He whose prohibition is due to the 
verse: “He shall not break his word” (Numbers 30:3), is liable, as 
liability for an oath about the future entails breaking one’s word. 
Excluded is that oath whose prohibition is not due to the verse: 
“He shall not break his word”; rather, it is due to the verse: “You 
shall not lie” (Leviticus 19:11), since liability for an oath about 
the past applies when the oath itself was a lie. 


Rav Yitzhak bar Avin says that there is a different explanation of 
Rabbi Yishmael’s opinion: The verse states: “Or if anyone take an 
oath clearly with his lips to do evil, or to do good,” referring to one 
whose oath precedes its clarification, i.e., the action that breaks it, 
and not to one who takes an oath where the clarification, i.e., the 
action prohibited in the oath, precedes the oath. Excluded is that 
oath where one said, for example: I ate, or: I did not eat, where 
the action precedes the oath. 


Restricted a matter involving a mitzva — My 737 vy»: Rashi 
and others explain that the verse does not exclude from liability 
only oaths that involve mitzvot, but rather the broader category 
of oaths that are impossible to fulfill. This includes oaths that deny 
that which is known to be true as well as oaths to refrain from 
performing a mitzva. One is exempt from liability to bring an 


NOTES 
Due to, you shall not lie - npa ba own: A false oath about 
the past is false from the outset and therefore a violation of the 
prohibition against lying by stating an oath. An oath taken about 
the future is not a lie but becomes false when the person subse- 
quently fails to fulfill it, violating the prohibition against breaking 
one’s word (Rashi). 


offering for an oath on an utterance for both categories. 
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§ The Sages taught in a baraita: The verse states: “Or if anyone 
take an oath clearly with his lips to do evil, or to do good, what- 
soever it be that a man shall utter clearly with an oath, and it is 
hidden from him; and, when he knows of it, be guilty in one 
of these things” (Leviticus 5:4). The phrase “a man... with an 
oath” serves to exclude a victim of circumstances beyond his 
control" from liability to bring an offering. The term “and it 
is hidden” serves to exclude from liability one who broke his 
oath intentionally, as he does not deserve to be able to achieve 
atonement through bringing an offering. 


The baraita continues: The term “from him” teaches that one 
who was unaware of his oath, i.e., forgot it, and subsequently 
broke it, is liable to bring an offering. One might have thought 
that an oath taker is also liable when he broke an oath because 
he was unaware that a particular item is forbidden as the object 
of his oath; therefore, the verse states: “With an oath, and it 
is hidden from him.” He is liable for lack of awareness of the 
oath but he is not liable for lack of awareness of the object of 
the oath." 


The Master says above in the baraita: The phrase “a man... with 
an oath” serves to exclude a victim of circumstances beyond 
his control. The Gemara asks: What are such circumstances? 


The Gemara answers: It is as it was with Rav Kahana and Rav 
Asi, who, when they were standing up in the presence of Rav, 
their teacher, at the conclusion of a lesson, disagreed with regard 
to exactly what he said. One Sage said: On my oath Rav said like 
this, and the other Sage said: On my oath Rav said like that. 
When they came before Rav to clarify what he had said, he 
stated his opinion in accordance with what one of them had 
said. The other said to Rav: Did I then take a false oath? 


Rav said to him: Your heart compelled you. It is not regarded 
as a false oath, since at the time that you took the oath you were 
certain that you were telling the truth. 


§ The baraita teaches: The phrase “and it is hidden from him” 
teaches that one who was unaware of his oath, i.e., forgot it, and 
subsequently broke it, is liable to bring an offering. One might 
have thought that the oath taker is also liable when he broke the 
oath because he was unaware that a particular item is forbidden 
as the object of his oath;" therefore, the verse states: “With an 
oath, and it is hidden from him.” He is liable for lack of aware- 
ness of the oath, but he is not liable for lack of awareness of the 
object of the oath. 


They laughed at this in the West, Eretz Yisrael, and said: Granted, 
you find lack of awareness of one’s oath without there being lack 
of awareness of the object of the oath, as in a case where one said: 
On my oath I will not eat wheat bread, and he thought he had 
said: I will eat wheat bread, as in that case his oath is forgotten 
and the object of it is remembered. But under what circum- 
stances is there a case of lack of awareness of the object of the 
oath without lack of awareness of the oath itself? 


The Gemara suggests: It can be found in a case where he said: 
On my oath I will not eat wheat bread, and he thought he had 
said: On my oath I will not eat barley bread, as in that case his 
oath is remembered by him and the object of it is forgotten. 
The Gemara rejects this suggestion: Once the object of the 
oath is forgotten by him, that is a case of lack of awareness of 
his oath. 


Rather, Rabbi Elazar said: The distinction made in the baraita 
between lack of awareness of one’s oath and lack of awareness of 
the object of one’s oath is not valid, and both this and that are 
one" and the same. 


HALAKHA 


To exclude a victim of circumstances beyond his 
control — pid bp: One is not liable for unwitting 
false oaths, such as if one took an oath that he had not 
eaten and then remembered that he had, or one took 
an oath to not eat and then forgot and ate. These are 
considered events beyond one's control. The Rambam 
apparently rules that although one is not liable to bring 
an offering he nevertheless violates a prohibition. The 
Ra'avad asserts that when one takes an oath that he 
will not eat if he had previously drunk, believing that 
he had not drunk, and then remembers that he did in 
fact drink, it is permitted for him to eat and he does not 
require that the oath be dissolved, since it was taken 
unwittingly (Rambam Sefer Hafla’a, Hilkhot Shevuot 3:6; 
Shulhan Arukh, Yoreh Dea 239:1). 


Not liable for lack of awareness of the object of the 
oath - yon owy by 271 ivy: Since one is not liable fo 
unwitting false oaths, in what case is one liable to bring 
an offering for an unwitting oath on an utterance? It is 
when one is unaware of the content of one’s oath but 
aware of the object of the oath. For example, one who 
took an oath not to eat wheat bread, but thinks that his 
oath was actually that he must eat wheat bread, and 
he eats it, is liable for an oath on an utterance. But if he 
took an oath that he will eat wheat bread and then ate 
it, thinking it was barley bread, that is a case of lack of 
awareness of the object of his oath and he is exempt. 
This ruling is in accordance with the opinion of Rav Yosef 
and contrary to that of Abaye, as the halakha follows 
the opinion of a teacher in a direct dispute with his 
student (Rambam Sefer Hafla‘a, Hilkhot Shevuot 3:8-9 
and Kesef Mishne there). 


NOTES 


He was unaware that it is forbidden as the object 
of his oath - yan aan oynaw: When one breaks his 
oath because he is unaware that the object of his oath 
is forbidden, it is deemed a circumstance beyond his 
control and he is exempt (Ri Migash; see Rambam). 


This and that are one — x'a nny KT) xT: Rashi explains 
that Rabbi Elazar agrees with the Sages in Eretz Yisrael, 
who laughed at the distinction between forgetting 
the oath and forgetting its object, and holds that the 
baraita that draws this distinction should be dismissed 
as inauthentic. See Sanhedrin 17b, where the Gemara 
states that the phrase: They laughed at this in the West, 
should be understood as a reference to an objec- 
tion advanced by Rabbi Elazar. The Ritva comments 
that if Rabbi Elazar were claiming that the baraita is 
inauthentic, the Gemara would say so. Rather, Rabbi 
Elazar is claiming that while there might be a case in 
which one lacks awareness of the oath without lacking 
awareness of its object, there cannot be a case where 
one lacks awareness of the object but is aware of the 
oath. The baraita teaches that one is liable only in the 
former case (see Jerusalem Talmud). According to this 
understanding, when Rava asked Rav Nahman about a 
case where one lacks awareness of both the oath and 
its object, he had not heard Rabbi Elazar’s opinion, or at 
least disagreed with it (Ramban; Ritva; Ran). 
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HALAKHA 

Lack of awareness of this and that - ta m m owy: 
If one lacks awareness of the content of one’s oath and 
of its object, he is exempt from bringing an offering for 
a false oath on an utterance. How so? If one took an 
oath not to eat wheat bread, but thinks that his oath 
was actually to eat wheat bread, and then he eats wheat 
bread, thinking it is barley bread, he is considered a vic- 
tim of circumstance and is exempt. This ruling is reached 
because Rava’s question was left unresolved and one 
does not bring an offering in a case where the halakha 
is uncertain (Rambam Sefer Hafla‘a, Hilkhot Shevuot 3:10 
and Lehem Mishne there). 


NOTES 


Rather, there is no difference — xv xb Kby: Some say 
hat the Gemara leaves Rava’s question unresolved (Ri 

igash). The Rid understands the Gemara’s conclusion 
o be that in a case where he lacks awareness of both 
he oath and the object, he is liable to bring an offer- 
ing. Rashi and most of the commentaries understand 
he Gemara's conclusion to be that he is exempt from 
bringing an offering under such circumstances, since 
he is unaware of the object of his oath. The Kesef Mishne 
explains that he is exempt despite the fact that his liabil- 
ity appears to remain uncertain, because in principle, 
he should be exempt even for breaking his oath due to 
ack of awareness of the oath, since his violation is due 
o circumstances beyond his control. Nevertheless, he 
is liable by Torah edict. But if he is also unaware of the 
object of the oath, the Torah edict does not apply and 
he is deemed exempt. 


Perek III 
Daf26 Amud b 


HALAKHA 


An oath on an utterance referring to the past - maw 
ayw 993: What is an example of an oath on an utter- 
ance referring to the past for which one is liable to bring 
an offering? It is when one takes an oath that he did not 
eat, knowing that he had eaten and that taking a false 
oath is prohibited, but not knowing that doing so renders 
him liable to bring an offering. This ruling is in accordance 
with Rav Nahman’s response to Rava (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 3:7). 
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Rav Yosef objects to this. Is it really the case that you do not find 
a case of lack of awareness of the object of an oath without lack of 
awareness of the oath? But you find it in a case where he said: On 
my oath I will not eat wheat bread, and he extended his hand to 
the basket to take barley bread, and wheat bread came up in his 
hand, and he thought it was barley bread and ate it. That is a case 
where his oath is remembered by him, and it is the object of the 
oath of which he is unaware. 


Abaye said to him: Don’t you deem him liable to bring an offer- 
ing for breaking his oath only for that which he holds in his hand 
and eats? When he eats the bread, that is lack of awareness of the 
oath, since he thinks that the item in his hand is permitted. 


The Gemara presents another formulation of this statement. 
Abaye said to Rav Yosef: Ultimately, the offering he brings for 
this bread is in any event due to lack of awareness of the oath, as 
he thinks that the item in his hand is permitted. 


And Rav Yosef could say to you: Since were he to know of it that 
it is wheat bread he would refrain from eating it, this should be 
regarded as a case of lack of awareness of the object. 


Rava asked of Rav Nahman: In a case where one has a lack of 
awareness of this, the oath, and that," its object, what is the 
halakha? Rav Nahman said to him: He breaks the oath while 
having a lack of awareness of the oath and is therefore liable. 
Rava replied: On the contrary, he has a lack of awareness of the 
object of the oath and should therefore be exempt. 


Rav Ashi said: We see: Ifhe refrains from eating due to the oath, 
i.e, when he is reminded that he took an oath, he had a lack of 
awareness of the oath and is liable. If he refrains due to the 
object of the oath, i.e., when he is reminded what it is he is 
about to eat, he had a lack of awareness due to the object, and 
is exempt. 


Ravina said to Rav Ashi: Doesn’t he refrain only from breaking 
the oath due to his recognition of the object? Doesn’t he refrain 
from the object due only to the oath? In either case, he needs to 
remember both the oath and its object, and the manner in which 
he was reminded does not serve to indicate anything. Rather, 
there is no difference’ between the two. 


Rava asked of Rav Nahman: 


What is the case of an unwitting oath on an utterance referring 
to the past," for which one is liable to bring an offering? If it is a 
case where he knows when he takes the oath that it is not true, 
then he is an intentional taker of a false oath and may not bring 
an offering. If it is a case where he did not know at the time of 
taking the oath that what he was saying is not true, then he is a 
victim of circumstances beyond his control, and is exempt from 
bringing an offering. 


Rav Nahman said to him in answer to his question: It is a case 
where the one taking the oath says: I know that taking this oath 
is prohibited, but I do not knowif one is liable to bring an offer- 
ing for it or not. Since he does not know the full implications of 
his action, it is regarded as unwitting, and he may still bring an 
offering to atone for it. 
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Rava asked Rav Nahman further: In accordance with whose 
opinion do you answer in this way? Is it in accordance with the 
opinion of Munbaz,’ who says: Lack of intention with regard to 
the offering," i.e., ignorance as to whether one’s action renders one 
liable to bring an offering, is regarded as lack of intention? There 
is a dispute between Munbaz and the Rabbis in tractate Shabbat 
(69a-b) with regard to one who knows that a particular action 
desecrates Shabbat but does not know that it renders one liable to 
bring a sin-offering. Munbaz holds that even one who is merely 
ignorant of the liability to bring an offering is deemed an unwitting 
sinner who brings a sin-offering to atone. The Rabbis disagree 
and deem him unwitting only if he is unaware that the action 
is prohibited. 


Rav Nahman explains: You may even say that this explanation 
accords with the opinion of the Rabbis. The Rabbis disagree with 
the opinion of Munbaz only with regard to all typical cases in the 
entire Torah for which one is liable to bring a sin-offering, where 
that liability is not a novelty. But here, with regard to oaths, it could 
be said that bringing a sin-offering is a novelty," since there is a 
principle that we do not find in the entire Torah another example 
of a simple prohibition for which one brings an offering for its 
unwitting violation. 


Rav Nahman continues: The reason for this principle is that we 
derive for which prohibitions one brings a sin-offering from the 
prohibition of idol worship, where one is liable to receive karet for 
an intentional violation and one is liable to bring a sin-offering for 
an unwitting violation. And yet here, in the case of the oath, one 
brings a sin-offering even though intentional violation of the pro- 
hibition is not punishable by karet. Given the novelty of the offering 
for an oath on an utterance, even the Rabbis would agree that 
ignorance of the fact that one is performing an action for which 
the Torah legislates an offering is sufficient for one to be regarded 
as unwitting and liable to bring a sliding-scale offering. 


Ravina asked Rava: If one took an oath concerning a certain loaf, 
rendering himself prohibited from eating it, and later his life is in 
danger due to his not eating it, what is the halakha? Is he liable to 
bring an offering in atonement for eating it? 


Rava responded: Ifhis life is in danger, let the Master permit him 
to eat, as saving his life overrides the prohibition; he is considered 
a victim of circumstances beyond his control and does not need to 
atone at all. Ravina said: Rather, the question is this: With regard 
to one who is suffering from hunger and who ate it unwittingly, 
i.e., he forgot the prohibition generated by the oath, although had 
he known, he would still have eaten this loaf of bread intentionally 
due to his hunger, what is the halakha? 


NOTES 


Here it could be said that bringing a sin-offering is a nov- 
elty — x17 WYPMT x37: The dispute between Munbaz and the 
Rabbis concerns whether one is considered unwitting when 
one knowingly violates a prohibition but is unaware that it is 
a prohibition for which one is liable to bring an offering. Some 
explain that the Rabbis hold that since he is aware that the 
prohibition is one for which he is liable to receive karet if he 
violates it intentionally, he cannot claim that he was unaware 
of the severity of the prohibition and is therefore not considered 
unwitting. By contrast, in the case of an oath on an utterance, for 
which one does not receive karet, the offering is not reflective 
of the severity of the prohibition but is a result of the false oath. 
Under the circumstances, any level of lack of awareness, even 
merely lack of awareness that this action renders one liable to 
bring an offering, suffices to render him unwitting and therefore 
liable to bring an offering (Rabbi Yosef Dov Soloveitchik). 


One who is suffering and ate it unwittingly - mbox woy 
aiwa: Rashi explains that the person would have eaten it even 
if he had realized that it was prohibited. According to this, the 
question is whether he can be regarded as one who violates 
he prohibition unwittingly when his lack of awareness is not 
a precondition of his transgression. Tosafot explain that the 
suffering is to be understood as frustration due to the fact that 
he wishes he had forgotten the oath, as he is not willing to eat if 
his entails him intentionally breaking his oath. Subsequently, he 
orgets the oath and eats unwittingly. The Rambam understands 
he question differently, as referring to someone who finds 
he oath extremely burdensome though not entailing risk to 
his life, and who mistakenly concludes that the discomfort it 
causes warrants his breaking the oath. According to this, the 
question is whether that sort of misconception deems it an 
unwitting violation. 


PERSONALITIES 

Munbaz - taza: This tanna is mentioned rarely and is 
known for his opinion that even the lack of knowledge that 
a violation renders one liable to bring an offering suffices 
to render the violation unwitting. His name, which was 
also the name of Queen Helene's son, is apparently a Per- 
sian name that was imported into Greek as MovoBakng, 
Monobaxés, and from there into Hebrew. 


HALAKHA 


Lack of intention with regard to the offering - naw 
1277: If one violates a prohibition knowing that his action 
is prohibited but not knowing that it renders him liable to 
receive karet, his violation is considered unwitting and he 
brings a sin-offering. But if he knows that one is liable to 
receive karet for this violation but does not know that an 
unwitting violation renders one liable to bring an offering, 
his violation is considered intentional. The halakha is that 
lack of intention with regard to the offering does not render 
a violation unwitting, in accordance with the opinion of 
the Rabbis, who disagree with Munbaz (Rambam Sefer 
Korbanot, Hilkhot Shegagot 2:2). 
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HALAKHA 


One who would have withdrawn due to his knowledge 
brings an offering — jap W372 iny Aw: If one took an 
oath not to eat a loaf of bread and subsequently ate the loaf 
under the impression that the discomfort he experienced 
overrides the prohibition, he is exempt from bringing an 
offering. He is not considered like one who withdrew due 
to his knowledge, as he knew that eating the loaf was 
prohibited and was mistaken only about the consequence 
of his discomfort (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
3:11). 


Decided to take an oath — isha ‘waa: If one decided that 
he will not eat or drink that day, as an oath, but never 
expressed it verbally, it is permitted for him to eat and 
drink that day. This ruling is in accordance with the opinion 
of Shmuel (Rambam Sefer Hafla‘a, Hilkhot Shevuot 2:10 and 
Hilkhot Nedarim 2:2; Shulhan Arukh, Yoreh De‘a 210:1). 


Decided in his heart to express an oath prohibiting 
wheat bread, etc. — D1 port ng xsi) taba va: A vow or 
an oath goes into effect only if it is expressed verbally, with 
the intention matching the verbal expression. Therefore, 
if one decided to take a vow prohibiting wheat bread to 
himself, but stated in the vow: Barley bread, it is permitted 
for him to partake of both. If he stated in the vow simply: 
Bread, without specifying, it is prohibited for him to par- 
take of wheat bread alone (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 11:14; Shulhan Arukh, Yoreh De‘a 210:1). 
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Rava said to him: We learn in a baraita: One who, had he known 
that his action was prohibited, would have withdrawn from sinning 
due to his knowledge, brings an offering" for his unwitting sin; 
but one who would not have withdrawn from sinning due to his 


knowledge" does not bring an offering for his unwitting sin. Since 
he would have eaten anyway, he does not bring an offering. 
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§ Shmuel says: Even after one decided to take an oath," he needs 
to express it with his lips for it to take effect, as it is stated in the 


verse: “Or if anyone take an oath clearly with his lips to do evil, or 
to do good” (Leviticus 5:4). 


va toa x) -onawa” ym 
sor bbe saath abn apaa taba 


The Gemara raises an objection from a baraita: The verse states 
that one takes an oath “with his lips,” but not with his heart. From 


where is it derived that one who decided in his heart to take an 
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verse states: “ 


oath is liable to bring an offering for an oath on an utterance? The 
Whatsoever it be that a man shall express with an 


oath” (Leviticus 5:4). 
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The Gemara points out: This baraita is difficult in itself. You said: 
“With his lips,’ but not with his heart, and then you said: From 


where is it derived that one who decided in his heart to take an 
oath is liable? There seems to be a contradiction within the baraita 
concerning the halakha where one did not express the oath. 
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Rav Sheshet said: This is not difficult; this is what the baraita is 

saying: One takes an oath “with his lips” and does not take an oath 

when he merely decided in his heart to express with his lips but 

has not yet actually expressed the oath verbally. From where is it 

derived that one who simply decided in his heart to take an oath 

without the intention of stating it with his lips is liable? The verse 

“Whatsoever it be that a man shall express with an oath” 
(Leviticus 5:4). 


The Gemara challenges: But according to the opinion of Shmuel, 


this baraita nevertheless poses a difficulty, as it indicates that an 
oath that was not expressed verbally takes effect. 
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Rav Sheshet said: Resolve the difficulty and say the baraita like 
this: One takes an oath “with his lips,” but does not take an oath 
where he decided in his heart to express an oath prohibiting 
wheat bread" and he instead expressed an oath about barley bread. 
From where is it derived that he is liable where he decided in his 
heart to express an oath about wheat bread and expressed his oath 
about bread without specifying?" The verse states: “Whatsoever 


it be that a man shall express with an oath.” 


Would not have withdrawn due to his knowledge - aw x 
inym: According to Rashi, Rava's answer is that he is not con- 
sidered an unwitting sinner since he would have eaten even if 
he knew it was prohibited. Since this is close to an intentional 
sin, itis not permitted for him to bring an offering in atonement. 
According to the Rambam he cannot be regarded as one who 
withdraws due to his knowledge, since he is aware of the oath 
and thinks that in his case it is nevertheless permitted for him 
to eat. Rabbeinu Hananel interprets the question in a manner 
similar to that of the Rambam but understands Rava's answer 
to be that he is liable to bring an offering. Since he would have 
withdrawn and not sinned had he known that his action was 
prohibited, he is considered one who would withdraw due to 
his knowledge, and he brings an offering. 


NOTES 


And expressed his oath about bread without specifying — 
ano na yim: Even though he does not specify: Wheat bread, 
his oath is interpreted in accordance with his intention provided 
that what he says does not contradict his intention (see Rif). The 
Ramban points out that this is the halakha despite the principle 
that the halakha does not grant significance to unspoken inten- 
tions, as unspoken matters that remain in the heart are not 
significant matters. He explains that unspoken intentions are 
disregarded when they are deliberately unspoken. In this case, 
the oath taker intended to explicitly limit his oath to wheat bread 
and accidentally left out the specification of wheat. The halakha 
here is that his intention is significant since in order to take effect, 
an oath must be both spoken and intended. 
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The Gemara raises an objection to the opinion of Shmuel from 
a baraita: The verse states: “That which is gone out of your 
lips you shall observe and do; according as you have vowed 
freely to the Lord your God, even that which you have promised 
with your mouth” (Deuteronomy 23:24). From here I have 
derived only a case in which he expresses with his lips. From 
where do I derive a case where he decided only in his heart? The 
verse states in the context of the contributions to the building of 
the Tabernacle: “And they came, both men and women, as many 
as were willinghearted, and brought nose rings, and earrings, 
and signet rings, and girdles, all jewels of gold” (Exodus 35:22). 
The fact that the verse describes those who contributed as will- 
inghearted indicates that one becomes liable via a non-verbal 
decision. 


The Gemara answers: The case there, of contributions to the 
Tabernacle, is different, as it is written: “As many as were 
willinghearted.” This halakha is stated only in the context of 
contributions to the Tabernacle, not in the context of oaths. 


The Gemara suggests: And let us learn from it that in general, 
oaths can be taken via a non-verbal decision. 


The Gemara rejects this: One cannot extrapolate from the fact 
that the non-verbal consecrations to the Tabernacle were effec- 
tive, because teruma, which can be separated non-verbally, and 
donating consecrated items" are two verses that come as one," 
i.e., they are both instances where a non-verbal commitment is 
sufficient, and any two verses that come as one do not teach 
their common element to apply to other cases. 


The Gemara asks: This works out well according to the one 
who says that two verses that come as one do not teach their 
common element, but according to the one who says that they 
do teach" their common element, what can be said? 


The Gemara answers: The two contexts here are non-sacred 
items, i.e., oaths, and consecrated items, donations to the Taber- 
nacle and teruma, and we do not derive halakhot concerning 
non-sacred items from halakhot concerning consecrated items. 


HALAKHA 


Teruma and consecrated items — 


Dw 7p) mana: Vows of conse- 


it, even if he did not state the decision aloud. If he did state it 
aloud, the court can force him to donate it to charity, as desig- 


cration do not need to be expressed verbally: ifone non- verbally 
decided to consecrate an item it is consecrated, even if he did 
not state anything aloud. Consequently, if one decided to bring 
a burnt-offering, he is liable from the moment of decision, even 
if he made no declaration of his intent. Similarly, one may non- 
verbally designate a portion of produce to be teruma without 
physically separating it or verbally declaring it. Some say that if 
one decides to give an item to charity then he is liable to give 


Because teruma and consecrated items are two verses that 
come as one — MKS pad pans * nw owt?) mn wt own: 

Rashi explains that teruma in this context is referring to the dona- 
tions [terumot] to the Tabernacle and the term: Consecrated 
items, is referring to burnt-offerings. Each of these is cited in 
the Bible as being donated by the willinghearted (Exodus 35:22; 
i Chronicles 29:31). Most of the commentaries disagree and 

understand teruma in the usual sense and understand the verse 
in Exodus to be referring to consecrated items. The verse from 
which it is derived that teruma can be consecrated non-verbally 


NOTES 


nating something as charity is similar to consecrating it (Gra). 
Others say that if one did not verbally state that the item is to 
be donated to charity, he is not liable to give it. The Rema rules 
in accordance with first opinion (Rambam Sefer Avoda, Hilkhot 
Ma‘aseh Hakorbanot 14:12 and Sefer Zera‘im, Hilkhot Terumot 4:16; 
Shulhan Arukh, Yoreh De'a 331:46; and see 258:13 in the comment 
of Rema and Hoshen Mishpat 212:8). 


is in Numbers (18:27): “And the gift that you set apart shall be 
reckoned for you” (Rabbeinu Hananel; Ri Migash; Tosafot). 


According to the one who says they do teach - aX yb 
phn: The Gemara is referring to an unidentified opinion that 
two verses that teach the same halakha can still serve as a gen- 
eral paradigm from which to derive further halakhot. Only when 
there are three verses that teach the same halakha do all agree 
that they cannot serve as a paradigm. 


BACKGROUND 

Two verses that come as one - TMX px3T PINS Ww: 
Ordinarily, a halakha in the Torah may serve as a paradigm 
from which other halakhot are derived. Nevertheless, if a 
halakha is explicitly stated in two or more places in the 
Torah, that halakha cannot serve as a general paradigm. 
Instead, the two references represent exceptions. Some 
Sages maintain that a halakha becomes invalid as a para- 
digm only if it appears in at least three places in the Torah. 
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NOTES 


In accordance with the statement of Rabbi Yehuda 
ben Beteira — SYN Ja THAD 31773: In other words, 
based on his statement, one would think that the oath 
taker would be liable, as the mishna proceeds to elaborate 
(Rashi). Other early commentaries had a different text, in 
which the claim: Though it would have been fitting to 
argue that he is liable to bring the offering, is itself the 
statement of Rabbi Yehuda ben Beteira, meaning that 
according to Rabbi Yehuda ben Beteira, though deeming 
one who takes such an oath liable might have been a 
reasonable conclusion, in fact the halakha is that one who 
takes an oath to observe a mitzva and then does not do 
so is exempt. They explain that according to Rabbi Yehuda 
ben Beteira, this is the case only with regard to an oath 
not to violate a prohibition. By contrast, oaths to perform 
positive mitzvot do take effect and one is liable to bring an 
offering for taking such an oath falsely, as the mishna states 
in the continuation (Tosafot; Tosefot HaRosh). 

According to the Ba'al HaMaor, the Rabbis’ opinion that 
one is exempt from bringing an offering for a false oath to 
perform a mitzva does not mean that the oath does not 
take effect. It does in fact take effect, and one is liable to 
receive lashes for intentionally breaking one’s word (see 
Numbers 30:3). He cites the Gemara in Nedarim (8a) that 
quotes the verse: “I have sworn, and have confirmed it, to 
observe Your righteous ordinances” (Psalms 119:106), as a 
proof for the fact that it is permitted to vow and take oaths 
as a means of encouraging oneself to perform mitzvot. 
The Ramban holds that although it is permitted to declare, 
in the form of an oath, one’s commitment to perform a 
positive mitzva, such an oath does not take effect and the 
person is not liable to receive lashes for failing to fulfill it. 
The Rashba cites the Ba'al HaMaor approvingly and adds, 
citing the Jerusalem Talmud, that it is a worthy act to take 
oaths not to violate prohibitions as well (see Torat Hayyim). 


Takes an oath to harm himself - iayyy Paay) yawa: There is 
a dispute in the Gemara (Bava Kamma 91b) with regard to 
whether it is permitted to physically damage oneself. Some 
early commentaries point out that this oath takes effect 
only according to the opinion that it is permitted to do so 
(Tosafot; Tosefot HaRosh; Ba'al HaMaor). The Ran holds that 
the oath will take effect even according to the opinion that 
harming oneself is prohibited, because that prohibition is 
not explicitly mentioned in the Torah. 
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HALAKHA 


Takes an oath to refrain from performing a mitzva — yaw 
mya nghy: One who takes an oath not to perform a mitzva 
and then performs that mitzva is not liable for an oath on an 
utterance. He is liable for taking an oath in vain and in any case 
he is obligated to perform the mitzva. An example is when 
one says: On my oath | will not eat matza on the first night of 


Passover. He is liable to receive lashes for an oath taken in vain, 


and he is obligated to eat matza on the first night of Passover. If 
one takes an oath that includes more than just the mitzva, such 
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If k h frain f form- 
MISHNA. one ta pran oath to refrain rom perform 


ing a mitzva" and he does not refrain, he is 
exempt from bringing an offering for an oath on an utterance. If 
he takes an oath to perform a mitzva" and he does not perform 
it, he is also exempt, though it would have been fitting to claim 
that he is liable to bring the offering, in accordance with the 
statement of Rabbi Yehuda ben Beteira." 


The mishna explains: Rabbi Yehuda ben Beteira said: What? If, 
with regard to an oath concerning an optional matter, for which one 
is not under oath from Mount Sinai, he is liable for breaking it, 
then with regard to an oath about a mitzva, for which he is under 
oath from Mount Sinai, is it not logical that he would be liable for 
breaking it? 


The Rabbis said to him: No, if you said that one is liable for breaking 
an oath concerning an optional action, where the Torah rendered 
one liable for a negative oath not to perform it like for a positive 
oath to perform it, shall you also say one is liable with regard to 
breaking an oath concerning a mitzva, where the Torah did not 
render one liable for a negative oath like for a positive oath, since 
if one takes an oath to refrain from performing a mitzva and did 
not refrain, he is exempt. 


GEMARA The Sages taught in a baraita: One might 


have thought that when one takes an oath 
to refrain from performing a mitzva and he does not refrain, he 
would be liable to bring an offering for an oath on an utterance. To 
counter this, the verse states: “To do evil, or to do good” (Leviticus 
5:4). Just as doing good is referring to an oath about an optional 
action, so too, doing evil is referring to an oath about an optional 
action. I will therefore exclude from liability one who takes an oath 
to refrain from performing a mitzva and does not refrain, so that 
he is exempt from bringing the offering. 


The baraita continues: One might have thought that when one takes 
an oath to perform a mitzva and does not perform it, that he 
would be liable. To counter this, the verse states: “To do evil, or to 
do good.” Just as doing evil is referring to an oath about an optional 
action, so too, doing good is referring to an oath about an optional 
action. I will therefore exclude from liability one who takes an oath 
to perform a mitzva and does not perform it, so that he is exempt 
from bringing the offering. 


One might have thought that when one takes an oath to harm 
himself" and he does not harm himself, that he could be exempt 
from liability. The verse states: “To do evil, or to do good.” Just as 
doing good is referring to an oath about an optional action, so too, 
doing evil is referring to an oath about an optional action. I include 
as liable one who takes an oath to harm himself and does not harm 
himself, since it is his prerogative to harm himself or not. 


as: On my oath | will not eat matza, the oath takes effect, and 
it is prohibited for him to eat matza even on the first night of 
Passover (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:14; Shulhan 
Arukh, Yoreh De‘a 236:5, and see the comment of Rema and 
Shakh there). 


Takes an oath to perform a mitzva — mya nx ppb... yaw: 
One who took an oath to perform a mitzva and did not perform 
itis not liable for an oath on an utterance. He is liable to receive 


lashes for taking an oath in vain (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 5:16; Shulhan Arukh, Yoreh De'a 236:2). 


Takes an oath to harm himself - waxy) y yawa: In the case 
of one who takes an oath to do harm to himself, e.g, to hit 
himself, although doing so is prohibited, the oath takes effect. 
If he does not cause himself harm he is liable for an oath on an 
utterance (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:17; Shulhan 
Arukh, Yoreh De‘a 236:2 in the comment of Rema). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


waxy ane? yg paws Dio 
ix vagy” stb maba 229m ew 
AUT ps — DWI Tava ng mo) 
SOLON VID? Yaw wy TD} 
May pan APA MOYI PRY YI 
ix” iid anda eon navn 
2D INN NYIT KT WPN "DDT 

"imi me pyre 3993 NY ABN” 


DNS MW ITD KPT NIN 
bana myn 7373 NT 


ONT TAB PVII TET NID NY 
WoT NAVI NDT VIM AIT 
TOII Ap TOTTA NIO WY 
myn WOII Aang YTI JS TE 

son MIO ADU TYI 


APS MUTT Ta AWN MIB WPN) 
DMpa APY TILT AS TD DYP 
JOT TI ADA TIVTA 


DIYA ND NB TWIT ATTA IPN 
1mb 


napa ma “ix” PWY wre 
MO 1273 Ay yow AIX 
My TIT JAY MP7 PNT DIN 
PAINS DINK NYT KAT INS 

MOVIN DINK Nv 


NIPIN? PIT? MPY IAN NT 
APTO 


One might have thought that when one takes an oath to harm 
others and does not harm them, that he would be liable. To 
counter this, the verse states: “To do evil, or to do good.” Just as 
doing good is referring to an oath about an optional action, so too, 
doing evil is referring to an oath about an optional action. I will 
therefore exclude from liability one who takes an oath to harm 
others" and he does not harm them, since it is not his preroga- 
tive to do so. From where is it derived that taking an oath that 
concerns doing good to others is included" among the oaths 
for which one may be liable? The verse states: “Or to do good.” 
And what is harming others? An example is when one takes an 
oath saying: I will strike so-and-so and injure his brain. 


The baraita assumes throughout that “to do evil, or to do good” is 
referring to optional actions. The Gemara asks: But from where 
do we know that these verses are written referring to optional 
matters? Perhaps they are written referring to matters involving 
amitzva. 


The Gemara rejects this: This should not enter your mind, since 
we require that doing good be similar to doing evil, and doing 
evil be similar to doing good, as doing evil is juxtaposed to 
doing good in the verse. If one stipulates that the verse is referring 
to matters involving a mitzva, then just as doing good does not 
involve refraining from performing a mitzva, but must involve 
performing a mitzva, e.g., an oath to eat matza on Passover, so too, 
doing evil does not involve refraining from performing a mitzva, 
e.g., an oath not to eat leavened bread on Passover. The result of 
this reasoning is that doing evil in the verse is itself doing good, 
in that it will always involve taking oaths to keep mitzvot. 


And likewise, doing good is juxtaposed to doing evil; just as 
doing evil does not involve performing a mitzva, as it would 
then not be doing evil, so too, doing good does not involve 
performing a mitzva. Doing good in the verse is itself doing 
evil, in that it does not involve the fulfillment of mitzvot. 


The Gemara asks: If that is so, that doing evil and doing good are 
compared in this manner, you do not find that the verse can be 
interpreted even with regard to optional matters, as the same sort 
of contradiction could be generated. 


Rather, one may derive that the verse is referring to optional 
matters from the fact that it was necessary for the verse to write 
“or to do good,’ in order to include liability for oaths that involve 
doing good to others." Conclude from it that these verses are 
written referring to optional matters. As, if it should enter your 
mind that the verses are written referring to matters involving 
a mitzva, there is a difficulty: Now that doing evil to others 
has been included, i.e., when one takes an oath to refrain from 
performing a mitzva, is it necessary to mention doing good to 
others? 


The Gemara challenges: But this “or” is necessary in order to 
separate them, i.e. to indicate that one can be liable for either type 
of oath. Had the verse said: To do evil and to do good, one might 
assume that one is liable only for oaths that involve both. The 
Gemara answers: A verse is unnecessary in order to separate, as 
it is clear that either sort of oath is included. 


Rather, from the fact that it was necessary to write: Or to do 
good, to include doing good to others — iK PWY xx 
DN Nava nia: The Ritva explains that the derivation is not 
merely from the superfluous word “or” but from the fact that 


NOTES 


referring exclusively to matters of mitzva, then one could derive 
a fortiori that one is liable for an oath to do good, i.e., to keep a 
mitzva, from the fact that one is liable for an oath to do evil, i.e., 
to do something prohibited. 


the verse needed to mention “or to do good” If the verse was 


HALAKHA 
Takes an oath to harm others — penx yin yawn: 
One who took an oath to cause harm to others, e.g., to 
strike another or to curse him, is not liable for an oath on 
an utterance, but is liable to receive lashes for taking an 
oath in vain (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:16; 
Shulhan Arukh, Yoreh Dea 236:2). 


From where is it derived that doing good to others is 
included — Dnt nav nist pan: In the case of one 
who takes an oath to do good to others in a manner that 
is possible for him to do, the oath goes into effect. If he 
violates it he is liable for an oath on an utterance (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 5:17). 
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NOTES 
Rabbi Yonatan and Rabbi Yoshiya — wrx +31 73% +27: This 
dispute appears several times in the Talmud. Both tanna‘im agree 
that when the Torah uses the word: Or [oh], it is to be understood 
as a logical disjunction, like its usual meaning in English. They 
disagree with regard to the correct interpretation of the connect- 
ing vav, which is usually translated as a logical conjunction, i.e., 
the word: And. Rabbi Yoshiya maintains it should be interpreted 
strictly as a logical conjunction unless the Torah specifies other- 
wise. Rabbi Yonatan holds that the connecting vav can mean: And, 
but it can also mean: Or, depending on context. 

In the present context, when the Torah says: “Take an oath 
clearly with his lips to do evil, or [oh] to do good” (Leviticus 5:4), 
using the conjunction “or [oh]" rather than a simple vav, then 
the word “or” is superfluous according to the opinion of Rabbi 
Yonatan. It is therefore available as a source from which to derive 
liability for oaths that involve doing good to others, as in the 
Gemara. According to the opinion of Rabbi Yoshiya, the word “or” 
is necessary in order to convey that one is liable for oaths that 
involve doing good as well as for oaths that involve doing evil. 


HALAKHA 


His mother but not his father - vag x) jax: One who curses 
his father or his mother with one of the Divine Names, even after 
they have died, is liable to be stoned if he did so in the presence 
of witnesses after being forewarned. If he cursed them without 
mentioning one of the Divine Names, he is liable to receive lashes, 
like anyone who curses a fellow Jew (Rambam Sefer Shofetim, 
Hilkhot Mamrim 5:1-2; Shulhan Arukh, Yoreh De‘a 241:1). 
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The Gemara asks: This works out well according to Rabbi 
Yonatan’s opinion concerning the interpretation of conjunctions, 
but according to Rabbi Yoshiya’s" opinion, what can be said? 


The Gemara explains: As it is taught in a baraita: From the verse: 
“A man who curses his father and his mother shall die” (Leviticus 
20:9), I have derived only that one is liable if he curses both his 
father and his mother. From where do I derive that if one curses 
his father but not his mother, or his mother but not his father," 
he is liable? The continuation of the verse states: “His father and 
his mother he has cursed; his blood is upon him.” In the first 
part of the verse, the word “curses” is in proximity to “his father,” 
and in the last part of the verse, “cursed” is in proximity to “his 
mother.” This teaches that the verse is referring to both a case 
where he cursed only his father and a case where he cursed only 
his mother; this is the statement of Rabbi Yoshiya. Rabbi Yoshiya 
maintains that conjunctions are interpreted strictly unless the verse 
indicates otherwise. 


Rabbi Yonatan says: There is no need for this derivation, because 
the phrase “his father and his mother” indicates that one is liable 
if he curses both of them together, and it also indicates that he is 
liable if he curses either one of them on their own, 


unless the verse specifies that one is liable only ifhe curses both 
together. An example of a verse where the Torah specifies that the 
halakha applies only to the two elements in conjunction is: “You 
shall not plow with an ox and a donkey together” (Deuteronomy 
22:10). 


The Gemara continues: You may even say that the verse is referring 

to optional matters according to the opinion of Rabbi Yoshiya. He 

holds in accordance with the opinion of Rabbi Akiva, who inter- 
prets the Torah using the hermeneutical principle of amplifica- 
tions and restrictions (see 26a), and the word “or” is superfluous 

and is used to separate “to do evil” from “to do good.” 


The Gemara explains how one derives that the oaths referred to in 
the verse are oaths about optional matters in accordance with 
Rabbi Yoshiya, who interprets the verse in accordance with the 
principle of amplifications and restrictions: Granted, if you say 
that the verse about an oath on an utterance is written with regard 
to optional matters, the words “to do evil, or to do good” serve to 
restrict the meaning of the verse and exclude the application of an 
oath on an utterance to a matter involving a mitzva. The Gemara 
asks rhetorically: But if you say that the verse is written referring 
to a matter involving a mitzva, what do the words “to do evil, or 
to do good” serve to restrict? 


§ The mishna teaches: Rabbi Yehuda ben Beteira said: What? If, 
with regard to an oath concerning an optional matter, for which 
one is not under oath from Mount Sinai, he is liable for breaking 
it, then with regard to an oath about a mitzva, for which he is under 
oath from Mount Sinai, is it not logical that he would be liable for 
breaking it? The Rabbis then asked him why he thinks one should 
be liable for an oath about a mitzva, since one would be exempt 
if it were inverted from positive to negative, rendering it an oath 
to refrain from performing a mitzva, which does not take effect. 
The Gemara comments: The Rabbis’ objection to the opinion of 
Rabbi Yehuda ben Beteira is well stated. 
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The Gemara responds: And Rabbi Yehuda ben Beteira could 

say to you: Isn’t there the case of an oath involving doing good 

to others, even though it does not include the possibility of 
being inverted to include liability for an oath concerning harming 

others, but nevertheless the Merciful One has amplified the 

halakha to include it? Here also, with regard to an oath to per- 
form a mitzva, even though it does not include the possibility of 
being inverted to include liability for an oath concerning refrain- 
ing from performing a mitzva, the Merciful One has amplified 

the halakha to include it. 


And how could the Rabbis respond? They could say that there, 
with regard to an oath to do good to others, there is the possibility 
of inverting the oath to: I will not do good. Here, with regard 
to an oath to perform a mitzva, is there any possibility of a valid 
oath: I will not perform a mitzva? 


MI S H NA If one says: On my oath I will not eat" this 


loaf, and he then says again: On my oath 
I will not eat it, and again: On my oath I will not eat it, and 
he then ate it, he is liable only once. Once the first oath had 
taken effect, the subsequent oaths could not, as a prohibition 
cannot take effect where another prohibition is already in place. 


This is an oath on an utterance," for which one is liable to receive 
lashes for intentionally breaking it, and for unwittingly breaking 
it one is liable to bring a sliding-scale offering. 


For an oath taken in vain," one is liable to receive lashes when 
it is taken intentionally, and one is exempt when it is taken 
unwittingly. 


G E M ARA The Gemara asks: Why do I need to teach 
the mishna such that the wording of the 

first oath is: On my oath I will not eat this loaf, and then the 

wording of the second oath is: On my oath I will not eat it? 


The Gemara answers: This teaches us that the reason that he is 
liable only once is that he said: I will not eat this loaf, and then 
said: I will not eat it." But if he had said: I will not eat it, and 
then had said: I will not eat this loaf, he would be liable twice. 


This is in accordance with the opinion of Rava, as Rava says: If 
one says: On my oath I will not eat this loaf," once he has eaten 
an olive-bulk of it he is liable, as this oath is understood to mean 
that it is prohibited for him to eat any of the loaf. Ifhe says: On 
my oath I will not eat it, he is not liable unless he eats the whole 
loaf. The words: I will not eat it, indicate that his oath applies 
only to eating the entire loaf. Accordingly, when the first oath is: 
I will not eat it, and the second oath is: I will not eat this loaf, the 
second oath can take effect, as it generates a new prohibition 
that applies to each and every olive-bulk of the loaf. 


HALAKHA 


On my oath | will not eat, etc. - nay boi Kow myiaw: If one 
said: On my oath | will not eat this loaf; on my oath Iwill not eat 
it, and then proceeded to eat it, he is liable only once, since the 
second oath cannot take effect where the first oath is already 
in place (Rambam Sefer Hafla‘a, Hilkhot Shevuot 4:9—-10; Shulhan 
Arukh, Yoreh De‘a 238:1, 21, 239713). 


This is the oath on an utterance, etc. — 131 1B NYP KT it: 
An oath on an utterance takes effect only with regard to actions 

that are not impossible. It may be stated with regard to the 

future or the past. An example of a false oath is where one takes 
an oath that he ate when he did not, or where he takes an oath 

that he will eat subsequently and does not. If he intentionally 
does not fulfill the oath he is flogged, and if unwittingly he is 

liable to bring a sliding-scale offering for an oath on an utter- 
ance (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:2-3). 


Oath taken in vain — xW nyaa: One who intentionally takes 


an oath in vain is flogged. If he takes an oath in vain unwittingly, 


he is not liable to receive any punishment or to bring an offering 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:7). 


The reason...is that he said that | will not eat, and then said 
that | will not eat it, etc. - xv vas am baie Xow row wavy 
nD) Tix: If one said: On my oath | will not eat this loaf, and 
hen said: On my oath | will not eat it, the second oath does no 
ake effect because it is impossible for him to eat the whole 
oaf, as specified in the second oath, if he does not eat part o 


it first, as specified in the first oath. But if he said: On my oath 


he second oath takes effect in addition to the first, since the 
first oath renders it prohibited for him to eat only the whole 
oaf, while the second oath renders it prohibited for him to ea 


will not eat it, and then said: On my oath | will not eat this loaf, 


any part of the loaf. Once he eats an olive-bulk, he has violated 
the second oath. When he finishes eating the whole loaf, he 
violates the first oath (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
4:10; Shulhan Arukh, Yoreh De'a 238:10-11). 


On my oath | will not eat this loaf — it 333 boix xo mya: 
One who says: On my oath | will not eat ‘this loaf, is liable for 
each and every olive-bulk that he eats of it. It is prohibited for 
him to eat any amount of it, as eating even less than a legal 
measure is prohibited by Torah law. If one says: On my oath | 
will not eat it, he is not liable until he has consumed the entire 
loaf. Some say that he is liable if he eats any amount of the loaf 
in this case as well (Tur), although others disagree (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 4:10; Shulhan Arukh, Yoreh De‘a 
238:10 and Shakh there). 
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This teaches us there is no liability - xavn i ynvn xp xt 
xa xit: Tosafot claim that the correct version of the 
mishna includes only two oaths that he will not eat, not 
three, and that the correct version of the Gemara does not 
include the question: Why do | need the mishna to mention 
this additional oath? Rather, according to Tosafot the Gemara 
derives from the fact that the mishna says: He is liable only 
once, and not simply: He is liable once, that if the first oath 
is dissolved, the other oath can still take effect. 


One who took two vows of naziriteship — nw Y1% 12 
mam): For example, if one said: | am hereby a nazirite, which 
imposes upon him a thirty-day term of naziriteship (Rashi 
and then on the same day he said again: | am hereby 
nazirite, he must observe a second period of naziriteshi 
after he completes the first. 


oO mw 


HALAKHA 


One requested of a halakhic authority to dissolve the first 
oath, the second one counts for him in its place —by byw 
pana mew ih nny miw: If one said: On my oath | will 
not eat today, on my oath | will not eat today, on my oath | 
will not eat today, or in reference to a certain loaf of bread: 
On my oath | will not eat it, on my oath | will not eat it, on 
my oath | will not eat it, and he then requested that the 
first oath be dissolved, he is liable for breaking the second 
oath. Moreover, if the second oath is dissolved as well, he is 
iable for the third. If he has only the second oath dissolved, 
hen he is liable for the first, and if he then has also that one 
dissolved, he is liable for the third. What, then, is the upshot 
of the principle that one oath does not go into effect where 
an identical oath is already in effect? It is that when none of 
he oaths were dissolved, he is liable for breaking only one 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 6:17; Shulhan Arukh, 
Yoreh Dea 238:21, 239:13). 


One who took two vows of naziriteship — nw nW 12 
mr: One who took two vows of naziriteship is obligated 
to observe both terms of naziriteship. If he counted the days 
of the first term, separated an offering for it, and then went 
and requested from a halakhic authority that his first vow 
be dissolved, then the term of naziriteship that he observed 
counts as fulfillment of his second vow; he can bring the 
offering and has no further obligation (Rambam Sefer Hafla‘a, 
Hilkhot Nezirut 3:10). 


BACKGROUND 

Request made to a halakhic authority - mew: If one takes 
a vow, including a vow of naziriteship, or takes an oath, or 
consecrates property, and afterward regrets having done so, 
he may go to a halakhic authority and request that the vow 
be dissolved. Under appropriate circumstances, the Torah 
scholar has the power to dissolve the vow, abrogating it 
retroactively. There are certain vows that are automatically 
dissolved without the intervention of a Torah scholar. 


Perek III 
Daf28 Amuda 


NOTES 

Since a request for dissolution is effective, etc. - i372 
^D) Threw a ATIT: Since he has not eaten the last olive- 
bulk as yet, the oath still applies to something, and he can 
still request that the oath be dissolved. Since dissolution is 
the retroactive cancellation of the oath, it serves to uproot 
the entire oath, including the prohibition with regard to 
what he already ate. 
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§ The mishna teaches: If one says: On my oath I will not eat this 
loaf, and he then says again: On my oath I will not eat it, and again: 
On my oath I will not eat it, and he then ate it, he is liable only 
once. The Gemara asks: Why do I need the mishna to mention 
this additional, third, oath: I will not eat it? 


The Gemara answers: This teaches us that there is no liability" 
where one states redundant oaths, but there is an oath; the final 
oath is not completely discounted, so that if you find room, i.e., 
an application, for the additional oath, it goes into effect. 


For what matter is this halakha relevant? It is relevant for the 
statement of Rava, as Rava says that if one requested of a 
halakhic authority to dissolve the first oath, and he did so, the 
second one counts for him in its place" unless it, too, was 
dissolved. 


The Gemara suggests: Let us say that the following baraita 
supports his opinion: With regard to one who took two vows 
of naziriteship,\" and counted the first term of naziriteship 
and separated an offering for it, and afterward requested and 
received dissolution of the first vow from a halakhic authority, 
the second term was counted for him in the observance of the 
first term, and he is not required to be a nazirite further. This 
indicates that the second vow went into effect retroactively once 
the first was dissolved, and the same would be true in the case 
of two oaths. 


The Gemara rejects this: How can these cases be compared? 
There, the second naziriteship is there in any event, as once he 
counts the first term, he needs to return and count the second 
if there is no request for dissolution.” Here, if he does not request 
dissolution of the first oath, is there a second oath at all? There- 
fore one cannot find support for Rava’s opinion from the baraita. 


§ Rava says: If one took an oath about a loaf and then ate it, if 
he left an olive-bulk of it, he may request that his oath about 
the loaf be dissolved. If he ate the whole loaf, he may no longer 
request that his oath about it be dissolved. 


Rav Aha, son of Rava, said to Rav Ashi: What are the circum- 
stances? If one took an oath where he said: I will not eat this 
loaf, which Rava, as cited above, understands as rendering it 
prohibited for him to eat any part of the loaf, then with the first 
olive-bulk that he ate he already committed his transgression. 
If he took an oath where he said: I will not eat it, which Rava 
understands as rendering it prohibited for him to eat only the 
whole loaf, why does Rava mention specifically that he left over 
an olive-bulk? 


Even if he had left any amount it would also be possible for him 
to dissolve the oath, as he had not yet broken his oath. 


Rav Ashi answers: If you wish, say that the halakha stated by Rava 
is referring to a case where he took an oath, saying: I will not eat 
this loaf, and if you wish, say that it is referring to a case where 
he took an oath , saying: I will not eat it. The Gemara elaborates: 
If you wish, say that the halakha stated by Rava is referring to a 
case where he took an oath, saying: I will not eat this loaf. Since 
a request for dissolution is still effective" even for the last olive- 
bulk of the loaf, it is effective also for the first olive-bulk. 
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And if you wish, say that the halakha stated by Rava is referring 
to a case where he took an oath, saying: I will not eat it. If he 
left an olive-bulk," that is a sufficiently significant quantity for 
which to request dissolution" of the oath. But if he did not leave 
that much, it is not a sufficiently significant quantity for which 
to request dissolution of the oath. 


Rava assumes that once one has eaten the entire loaf, it is no longer 
possible to dissolve the oath. The Gemara raises an objection to 
this from a baraita: With regard to one who took two vows of 
naziriteship," and counted the first term and separated an offering 
for it, and afterward requested and received dissolution of the first 
vow from a halakhic authority, the second term was counted for 
him in the observance of the first term and he is not required to be 
anazirite further. Although the first term of naziriteship was entirely 
finished, a halakhic authority could still dissolve the vow. 


The Gemara answers: What are we dealing with here? We are 
dealing with a case where he has not yet atoned, i.e., he has not 
yet brought the offerings that one brings at the conclusion of 
naziriteship. 


The Gemara asks: But isn’t it taught in a baraita that one can still 
dissolve his vow of naziriteship after he has atoned? The Gemara 
answers: It is a case where he has brought the offerings but has 
not yet shaved his hair, and this is in accordance with the opinion 
of Rabbi Eliezer, who says: Shaving is indispensable to the 
completion of naziriteship. 


The Gemara asks: But isn’t it taught in a baraita that one can still 
dissolve his vow of naziriteship after he has shaved? Rav Ashi 
said: Are you comparing naziriteship to oaths? What caused 
the second naziriteship to not take effect until now? It was the 
first naziriteship, and once it has been dissolved, it is no longer a 
factor." Since the observance of the naziriteship term is the same 
whether it is counted for the second or the first, the first term of 
naziriteship can be regarded as not yet having started and that is 
why it can be dissolved. By contrast, in the case of the oath, once 
he ate the loaf, his oath is no longer extant at all. 


Ameimar said, in contrast to the opinion of Rava: Even if he ate 
the entire loaf" he may still request dissolution of the oath. If he 
ate it unwittingly, i.e., he forgot the oath, it is a situation where he 
has not yet brought the offering" he is liable to bring. If he ate it 


intentionally, it is a situation where he has not yet received lashes. 


But if he was already tied to the stake in order to receive lashes, he 
can no longer request that his oath be dissolved, in accordance with 
the opinion of Shmuel. As Shmuel says: If one had already been 
tied to the stake" in order to receive lashes, and he ran away from 
the court and escaped, he is exempt from receiving lashes, as being 
tied to the stake is regarded as the beginning of receiving the lashes; 


once he has escaped, he is treated as though he were already flogged. 


HALAKHA 


If he left an olive-bulk — m3 ww ox: If one said with regard to 
a loaf of bread: On my oath | will not eat it, he is not liable unless 
he consumes the entire loaf. Nevertheless, it is prohibited for 
him to eat any portion of it. If less than an olive-bulk remains, he 
is liable as though he had eaten the entire loaf. This ruling is in 
accordance with the opinion of Rava (Beit Yosef, citing Ramban). 
Some authorities rule that one is not liable unless he eats the 
entire loaf (Tur, Yoreh De'a 238; Shulhan Arukh, Yoreh De'a 238:10, 
and Shakh and Beur HaGra there). 


One who took two vows of naziriteship, etc. — mw nW %2 
ADTAM: In the case of one who took two vows of naziriteship 
and concluded his first term, he can still have his vow dissolved 


by a halakhic authority even after he has brought his atonement 
offering and shaved his hair. In that case, the second vow is 
considered to have been fulfilled already, since the first vow 
was uprooted entirely when it was dissolved. This ruling is in 


accordance with the opinion of Rav Ashi (Rambam Sefer Hafla‘a, 


Hilkhot Nezirut 3:10). 


Even if he ate the entire loaf, etc. - ^3) abr TN ox: One 
who takes an oath on an utterance with regard to the future 
and violates his oath, e.g., he takes an oath that he will not 
eat this bread and he eats it, can still have his oath dissolved 
by a halakhic authority provided he has not yet brought an 
offering for an unwitting violation or received lashes for an 
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If he left an olive-bulk, that is a significant quantity for 
which to request dissolution, etc. — wn MD ww re 
3) aby drwnnd: The Gemara indicates that although 
one violates the oath only if he eats the entire loaf, a piece 
smaller than an olive-bulk is not considered of sufficient 
significance to warrant dissolving the oath (Ri Migash). The 
Ramban and his students see this interpretation as incon- 
sistent: If the oath taker has not yet violated the oath, why 
should he not be able to have it dissolved? The prohibition 
is, after all, still extant. They conclude that according to Rav 
Ashi, consuming the whole loaf but leaving less than an 
olive-bulk is considered to be a violation of the oath; that 
is why the oath can no longer be dissolved. Their version 
of the Gemara text reads simply: An olive-bulk is significant, 
and if there is not an olive-bulk left it is not significant. 
The Ramban cites support for his understanding from the 
Jerusalem Talmud, where this question is connected to 
the dispute between Rabbi Akiva and the Rabbis at the 
beginning of this chapter with regard to whether an oath 
not to eat applies to an amount less than an olive-bulk. 


First naziriteship and it is no longer a factor — miYNI 
FPN: It is difficult to see how this statement answers Rav 
Ashi's question. Some understand Rashi’s explanation of 
the Gemara to be that when one expresses regret with 
regard to the naziriteship, he uproots it entirely. Despite 
this, it still remains in existence as a vow, in that it continues 
to prevent the second naziriteship from coming into effect 
until the first vow is dissolved. With regard to the oath this is 
not the case, since once the loaf has been consumed there 
is nothing to which the oath applies. 
Tosefot HaRosh points out that it is not the regret that 
uproots the vow but rather the Torah scholar's dissolution 
of the vow. He therefore prefers the explanation of the 
Ri Migash that since the first naziriteship is going to be 
dissolved, it is as if the second naziriteship was in place all 
along and the first naziriteship had not yet occurred, and it 
is for that reason that it may be dissolved. The same cannot 
be said for the first oath prohibiting the loaf of bread, since 
the loaf no longer exists. 


If he ate it unwittingly he has not yet brought the offer- 
ing — 1397 WAN awa x: In other words, this oath is still 
extant because it is still incumbent upon him to bring an 
offering or to receive his lashes; that is the reason he can 
still request dissolution of the oath (Rashi). Rava, by contrast, 
holds that the offering or the punishment for taking the 
oath falsely are not part of the oath and that the oath can 
be considered extant only if the prohibition itself is still in 
force in some way (Rabbi Yosef Dov Soloveitchik). 


intentional violation. If he does have the oath dissolved, he is 
then exempt from bringing the offering or receiving the lashes. 
He can even have the oath dissolved if he has already been tied 
to the stake in order to be flogged. This ruling is in accordance 
with the opinion of Ameimar (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 6:18). 


One had been tied to the stake, etc. — ^3) may7 by mna: 
One who was tied to the stake in order to be flogged and 
escaped before the flogging ensued is exempt from receiving 
further lashes. This ruling is in accordance with the opinion 
of Shmuel (Rambam Sefer Shofetim, Hilkhot Sanhedrin 17:6). 
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HALAKHA 


On my oath | will not eat that loaf if I eat this one - maw 
it bain DX it 123 baix Kw: With regard to one who takes 
an oath that he will not eat a large loaf if he eats a certain 
small loaf, if he forgot this condition when he ate the small 
loaf and then ate the large loaf intentionally, he is liable to 
receive lashes. If he ate the small loaf while aware that he 
was thereby fulfilling the condition, and then he unwittingly 
ate the large loaf, he is exempt. This ruling is in accordance 
with Rabbeinu Hananel's version of the text and in accor- 
dance with the opinion of the Ri Migash. 

The Shulhan Arukh rules that if one said: On my oath | 
will not eat this loaf if | eat that one, and he forgot and he 
ate the second one, the oath does not go into effect. If he 
ate it intentionally, the oath takes effect, and he would be 
liable for then eating the first loaf. If he ate the object of 
his oath first, it is prohibited for him to eat the loaf whose 
consumption is the condition (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 4:16; Shulhan Arukh, Yoreh De‘a 239:16, and Shakh and 
Beur HaGra there). 
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¥1 x) KITY DNT NI xd) The Gemara rejects this: And that is not so. Even if he was tied to 
the stake he can still have his oath dissolved. There, with regard to 
his exemption from receiving lashes after he ran away, the original 
flogging is over and there is no need to initiate a new one. Here, 
with regard to dissolving the oath, he did not run, and since he 
is still subject to lashes, he can still have his oath dissolved. 
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§ Rava says: If one says: On my oath I will not eat that loaf if I 
eat this one," and then he ate the first" one, i.e., the loaf whose 
consumption was the condition for the oath taking effect, unwit- 
tingly, and ate the second intentionally, he is exempt. Since he 
fulfilled the condition unintentionally, the oath does not take effect, 
as it was without full intent. But if he ate the first intentionally, 


knowing that if he eats it it will be prohibited for him to eat the 
other loaf, and he then ate the second unwittingly, he is liable to 
bring an offering for breaking his oath unwittingly. If he ate them 
both unwittingly’ he is exempt, as the oath does not take effect 
when he fulfills the condition unwittingly. 


He ate the first, etc. -^D MOKI NY bow: See the Beur HaGra 
for a summary of the two textual variations of this discussion, 
as well as different interpretations of it in the commentaries. 
According to Rashi, the first loaf is the one whose consumption 
was the condition for the oath taking effect, and the second loaf 
is the one forbidden by the oath. Rashi holds that the oath takes 
effect at the moment he eats either one of the loaves. Therefore, 
if he initially ate either loaf unwittingly, i.e., while unaware of the 
oath, the oath does not take effect at all because it is considered 
an accidental oath. It is only if he initially ate either loaf while 
aware of his conditional oath that the oath can take effect. 
In this case, if he first ate the loaf whose consumption is the 
condition, and then unwittingly ate the loaf that is the object 
of the oath, he brings an offering for having violated his oath 
unwittingly. If he intentionally and with forewarning ate the 
oaf that is the object of the oath, he is liable to receive lashes. 
f he first ate the loaf that is the object of the oath, and then 
unwittingly consumed the loaf whose eating is the condition, 
he does not bring an offering, since his eating of the forbidden 
oaf was not yet prohibited when he ate it. 
Tosafot disagree with Rashi and explain that it is one’s inten- 
ion when he eats the loaf whose consumption is the condition 
hat is significant. If he eats the loaf whose consumption is the 
condition while unaware that doing so would be the fulfillment 
of the condition, the oath never takes effect, because his lack 
of awareness that he is fulfilling the condition renders it an 
accidental oath, for which one is not liable. If he eats the loaf 
whose consumption is the condition while aware of what he 
is doing, even if he had unwittingly eaten the loaf that is the 
object of his oath first, he is liable to bring an offering, even 
though the prohibition went into effect retroactively. 
Rabbeinu Tam and the Ramban explain that the first loaf 
means the first loaf he ate, regardless of whether it was the 
object of his oath or the loaf whose consumption is the 


NOTES 


condition. Accordingly, if he first unwittingly ate the loaf whose 
consumption is the condition, he is not liable, even if he ate 
the object of his oath intentionally, as the oath is an accidental 
oath, which does not take effect. If he unwittingly first ate the 
object of his oath and then intentionally ate the loaf whose 
consumption is the condition, he is not liable. If he intentionally 
first ate the loaf whose consumption is the condition and then 
unwittingly ate the object of his oath, he is liable to bring an 
offering for the unwitting violation of his oath. If he intention- 
ally first ate the object of his oath and then unwittingly ate the 
loaf whose consumption is the condition, he is liable to bring 
an offering, as when he ate the object of his oath he thought 
it was permitted since he did not at the time intend to eat the 
other loaf. If he intentionally first ate the object of his oath 
and then intentionally ate the loaf whose consumption is the 
condition, he retroactively rendered the first loaf forbidden and 
its consumption an unwitting violation. 

Rabbeinu Hananel’s understanding is based on a different 
version of the text, where Rava’s statement is that if one ate 
the first loaf unwittingly and the second one intentionally he 
is liable, but if he ate the first intentionally and the second 
unwittingly, he is exempt. Rabbeinu Hananel understands the 
first loaf to mean the object of his oath and the second loaf to 
mean the loaf whose consumption is the condition. The result is 
that his opinion is identical to that of Josafot, though stemming 
from a different text (see Ri Migash). 


Both unwittingly — aiwa ppw: According to Rashi, since he 
ate the first loaf unwittingly, the oath does not go into effect 
as the oath is considered accidental. According to Tosafot, Rab- 
beinu Tam, and the Ramban, since he unwittingly ate the loaf 
whose consumption is the condition, the oath is accidental. 
According to the Ri Migash one is liable to receive lashes only 
if he acted intentionally. 
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In a case where he ate both of them intentionally," ifhe ate the loaf 
whose consumption was his condition and then ate the forbidden 
loaf, he is liable to receive lashes. If he ate the forbidden loaf and 
then ate the loaf whose consumption was his condition, his liability 
is the subject of a dispute between Rabbi Yohanan and Reish 
Lakish. According to the one who says that an uncertain fore- 
warning is deemed a valid forewarning, he is liable to receive 
lashes. According to the one who says that an uncertain forewarn- 
ing is not deemed a valid forewarning, he is exempt. Since when 
he was forewarned for eating the forbidden loaf it was uncertain 
whether it would actually become forbidden, that forewarning is 
not sufficient for him to be liable to receive lashes. 


If one took an oath with regard to two loaves such that he rendered 
them interdependent, this one on that one, saying:" I will not 
eat that if I eat this, and: I will not eat this if I eat that, and he ate 
this one intentionally with regard to itself, i.e., at the time he ate it 
he was aware that he had taken an oath that would render it forbid- 
den if he ate the other, but unwittingly with regard to the other,” 
i.e, he did not remember that in eating it he rendered the second 
one forbidden, and then he ate that one intentionally with regard 
to itself but unwittingly with regard to the other, he is exempt, as 
both conditions were fulfilled only unintentionally. 


Ifhe ate this one unwittingly with regard to itself, having forgotten 
that it would be forbidden if he ate the other, but intentionally 
with regard to the other," understanding that with his action he 
rendered the other forbidden, and that one unwittingly with regard 
to itself but intentionally with regard to the other, he is liable to 
bring offerings for unwittingly breaking his oaths, as the conditions 
were fulfilled intentionally and the oaths took effect. 


Ifhe ate both of them unwittingly he is exempt, as both conditions 
were fulfilled only unintentionally. 


If he ate both of them intentionally, he is liable to receive lashes 
for eating the second loaf, while for the first loafhis status depends 
on the dispute between Rabbi Yohanan and Reish Lakish with 
regard to an uncertain forewarning. 


NOTES 


HALAKHA 


Both of them intentionally — "23 pnw: If one 
said: On my oath | will not eat this loaf if | eat this 
one, and he proceeded to eat both of them inten- 
tionally, he is liable to receive lashes regardless of 
which loaf he ate first (Ra’avad). The halakha is in 
accordance with the opinion of Rabbi Yohanan that 
an uncertain forewarning is deemed a forewarning 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 4:17 and 
Kesef Mishne there; see 5:2; Shulhan Arukh, Yoreh 
Dea 239:16). 


Interdependent this on that one — ita it br: 
If one took an oath saying: On my oath | will not 
eat one of these loaves if | eat the other, it is prohib- 
ited for him to eat either one, lest he eat the other. 
The Rambam rules that if he forgot the condition 
and ate one of the loaves, and he then ate the 
other loaf intentionally, he is liable, in accordance 
with the textual variation of Rabbeinu Hananel. The 
Ra’avad says that based on the standard version of 
the text, he is exempt. The Shulhan Arukh rules that 
if he ate one loaf without recalling his oath, it is 
permitted for him to eat the second, in accordance 
with the interpretation of Rashi (Beur HaGra). Other 
authorities hold that it is prohibited (Levush; Bah). 

The Rambam rules that if he ate the first loaf 
intentionally and the second loaf unwittingly, he is 
exempt, in accordance with the opinions and the 
version of the text of Rabbeinu Hananel and the 
Ri Migash. The Shulhan Arukh rules that it is pro- 
hibited for him to eat the second loaf, in keeping 
with the standard text, which states that that one is 
liable in that case. If he ate them both intentionally, 
he is liable (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
4:19; Shulhan Arukh, Yoreh Dea 239:17). 


Intentionally with regard to itself but unwittingly with 
regard to the other - AN YAN naa myy jina: Rashi explains 
that before he ate it he was aware that he took an oath to 
render this loaf forbidden if he eats the other loaf, but did not 
remember that in eating this loaf he fulfills the condition ren- 
dering the other loaf forbidden. Under these circumstances 
his consumption of the first loaf is entirely permitted. When 
he eats the second loaf, the first loaf is retroactively prohibited, 
but he does not become liable to bring an offering, since when 
he ate the first loaf he was unwitting only with regard to the 
condition, and one does not bring an offering for an intentional 
ransgression. He is also not liable to receive lashes for eating 
he second loaf, since he did not fulfill the condition put into 
effect by his eating the first loaf intentionally, rendering the 
oath accidental. 

Rabbeinu Tam and the Ramban explain that he is not liable 
o bring an offering for the first loaf he ate, because when he 
eats the second loaf he is intentionally violating an oath and 
herefore he is not deemed one who would have withdrawn 
rom sinning due to his knowledge (see 26b), as at the time 
of consumption the first loaf was permitted, so he would not 
have withdrawn from eating it. This is despite the fact that the 
second loaf is not forbidden to him, as when he ate the first 
oaf he did not remember the condition and so the oath did 
not take effect. 

The Ba'al HaMaor understands the phrase: Intentionally with 
regard to itself, to mean that when he ate the first loaf, he 


had forgotten the condition and thought that he had taken 
an unconditional oath prohibiting the first loaf. Since he ate 
it under a misconception, his eating it is not considered an 
intentional violation. Since the eating of the first loaf was not 
an intentional violation, it also does not serve to fulfill the condi- 
tion that renders the second prohibited. 

As in the previous case, Rabbeinu Hananel had a version 
of the text that said the opposite; when one eats each loaf 
intentionally with regard to itself but unwittingly with regard 
to the other, he is liable. The Ri Migash explains that the person 
ate each one with the awareness that it was forbidden, and he 
is liable to receive lashes for eating it, despite the fact that he 
did not remember that each prohibition was conditional. Even 
though eating the first loaf was permitted, it became forbidden 
retroactively when he ate the second. The forewarning given 
by witnesses before he ate the first loaf should not be regarded 
as an uncertain forewarning, as the witnesses did not know 
about the condition either, and were simply forewarning him 
not to violate his oath, which he then did, even if his violation 
was retroactive. 


Unwittingly with regard to itself but intentionally with 
regard to the other — anyan pna mayyy nawa: This is a case 
where one forgot that he had taken an oath rendering it prohib- 
ited for him to eat a particular loaf were he to eat a different one, 
but he remembered that by eating the first one, the other one 
would become forbidden. Afterward, while eating the second 


oaf, he recalled that he had taken an oath rendering the first 
oaf forbidden were he to eat the second, but he forgot that 
he second loaf, which he was in the middle of eating, became 
orbidden when he ate the first. In this instance, Rashi explains, 
in keeping with his overall understanding, that one is liable 
o bring an offering only for eating the second loaf, because 
at the time he ate the first loaf he knew that he was thereby 
causing the second one to become forbidden. He is not liable 
o bring an offering for eating the first loaf, since at the time of 
its consumption it was not prohibited. 
Rabbeinu Tam also holds that one cannot become retroac- 
ively liable to bring an offering (see Ramban and Ba'al HaMaor). 
Some commentaries object to this interpretation, since Rava 
does not distinguish between the first and the second loaves 
in this case, indicating that one is liable for eating each loaf. 


These commentaries explain that the oath takes effect upon the 


consumption of the loaf whose consumption is the condition, 
provided that he is aware of the condition when he eats it, i.e, 
e eats it intentionally with regard to the other loaf, the oath 
akes effect on the other loaf and he is liable even retroactively 
(Tosefot HaRosh; Ritva). He is therefore liable in this case for 
eating both loaves. Rabbeinu Hananel’s version of the text in 
his case is that the person is exempt. Since he did not fulfill 
either condition intentionally, the oaths are accidental and do 
not take effect. 
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HALAKHA 
Dissolved four types of vows, etc. — A7 DIN TYIN 
"131: These are vows that do not require dissolution: Vows 
of exhortation, vows of exaggeration, unwitting vows, 
and vows whose fulfillment is impeded by circumstances 
beyond one's control (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 41-3; Shulhan Arukh, Yoreh De‘a 232:1). 


Unwitting vows, how so -= 7¥93 nisa +173: What are 
examples of unwitting vows? If one said: A certain item 
is konam to me if | ate and drank today, and he then 
recalled that he had eaten and drunk, or if he said: A 
certain item is konam to me if | will eat or drink, and 
he then forgot and he ate or drank, since he took the 
vow or fulfilled the condition unwittingly, it is not a vow 
(Shulhan Arukh, Yoreh De'a 232:6). 


NOTES 

Just as unwitting vows, etc. — 3) DIN yaw ows: 
Tosafot note that the halakha that conditional oaths 
and vows take effect only if one fulfills the condition 
intentionally is derived from a verse about oaths. They 
ask, given that fact, why the Gemara states here that 
oaths are similar to vows; it should state instead that 
vows are similar to oaths. They explain that although 
the source is a verse about oaths, the mishna states this 
halakha explicitly only about vows and the baraita is 
merely pointing out that it extends to oaths as well. 
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Rav Mari said: We learn in the mishna (Nedarim 20b) as well that 
if one takes an oath with a condition but then fulfills the condition 
only unwittingly, he is exempt: The Sages dissolved four types of 
vows" without the requirement of a request to a halakhic authority: 
Vows of exhortation, vows of exaggeration, unwitting vows, and 
vows whose fulfillment is impeded by circumstances beyond one’s 
control. 


The mishna elaborates (see Nedarim 25b): Unwitting vows, how so?” 
If one says: A certain item is forbidden to me like an offering 
[konam] if I ate or if I drank, and he then remembers that he ate 
or drank, or if one says: This loaf is konam for me if I will eat or if 
I will drink, and he then forgets and eats or drinks, the item is 
permitted. And it is taught in a baraita with regard to that mishna: 
Just as unwitting vows" are dissolved, so are unwitting oaths dis- 
solved, since he fulfilled the condition while lacking awareness that 
he was doing so. 


The Gemara clarifies: What are the circumstances of unwitting 
oaths?" Is it not a case like this, where he takes an oath with a 
condition and then fulfills the condition of the oath unwittingly? 
Conclude from that mishna that there is support for Rava’s opinion. 


§ It is related that the Sage Eifa learned tractate Shevuot in the 
academy of Rabba. His brother Avimi met him and tested him 
concerning the halakhot of oaths. Avimi said to him: If one says: 
On my oath I did not eat, and then again: On my oath I did not 
eat," what is the halakha? Eifa said to him: He is liable only once if 
he ate. Avimi said to him: You have confused the issue. Since the 
oaths are about the past, it is not a question of whether the second 
oath takes effect. Each time, a false oath was issued, and each was a 
separate transgression. 


Avimi asked him further: If one said: On my oath I will not eat nine 
pieces and on my oath I will not eat ten," what is the halakha? Eifa 
replied: He is liable for each and every one of the oaths, as the scope 
of the second oath is broader than that of the first. Avimi said to him: 
You have confused the issue: Ifhe may not eat nine, he may not eat 
ten. The oath not to eat ten cannot take effect, since it is an action 
already prohibited by the oath not to eat nine. 


Avimi asked him further: If one said: On my oath I will not eat ten 
and on my oath I will not eat nine," whatis the halakha? Eifa replied: 
He is liable for only one oath. Avimi said to him: You have confused 
the issue. According to the first oath, it is ten that he may not eat, 
but he may still eat nine, so the second oath takes effect, in that it 
prohibits him from eating nine. 


Abaye said: There are times when you find that the ruling of Eifa 
with regard to an oath not to eat ten followed by an oath not to eat 
nine applies, as in the case mentioned by the Master. As Rabba says: 
In the case of one who says: On my oath I will not eat figs and grapes 
together, and then says: On my oath I will not eat figs, 


HALAKHA 


Unwitting oaths — nis niya: Just as unwitting vows do not 
take effect, so too, unwitting oaths do not take effect. Therefore, 
if one takes an oath that he will not eat a particular loaf if he eats 
a second one, and he forgets and eats the second loaf, the oath 
does not take effect. This ruling is in accordance with the opinion 
of Ameimar (Beur HaGra). The Rambam appears to hold that 
there is nevertheless a prohibition against eating the loaf that is 
the object of his oath (Rambam Sefer Hafla‘a, Hilkhot Shevuot 3:5; 


Shulhan Arukh, Yoreh De‘a 2391, 17). 


On my oath | did not eat, on my oath I did not eat - maw 
mbox xv maw paba% Kow: If one who has eaten says: On my 
oath | did not eat, and he then says again: On my oath | did not 
eat, he is liable for both oaths. The principle that one oath does 
not take effect where another oath is already in place does not 
apply to oaths about the past (Shulhan Arukh, Yoreh De‘a 238:22 


and Shakh there). 


On my oath | will not eat nine and ten - baix xow maw 
wy ywn: If one took an oath not to eat nine items and ‘then 
he took an oath not to eat ten, the second oath does not go 
into effect. This ruling is in accordance with the opinion of Avimi 
(Rambam Sefer Hafla'a, Hilkhot Shevuot 4:12; Shulhan Arukh, Yoreh 
Dea 238:12). 


On my oath | will not eat ten and nine — wy boi Kow maw 
yW: If one said: On my oath | will not eat ten items, and then he 
said: On my oath | will not eat nine, both oaths take effect. If he 
eats nine, he will be in violation of his second oath, and if he eats 
a tenth item, he will be in violation of the first oath as well. The 
Ran comments that this is the halakha when the oath does not 
specify the particular items it is referring to. If the items are speci- 
fied, then the first oath renders it prohibited for him to eat any of 
them and the second oath does not take effect (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 4:13; Shulhan Arukh, Yoreh De'a 238:13). 
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and he unwittingly ate figs" and set aside an offering for break- 
ing the second oath, and afterward he unwittingly ate grapes 

alone, he is exempt from liability for breaking the first oath. The 

grapes are tantamount to a half-measure of his first oath, which 

was not to eat figs and grapes together, and one is not liable to 

bring an offering for a half-measure. Here also, where he said: 
On my oath I will not eat ten," and then said: On my oath I will 

not eat nine, and he ate nine and set aside an offering for break- 
ing his second oath, and later he ate the tenth, this tenth is 

tantamount to a half-measure of his first oath, and one is not 

liable to bring an offering for a half-measure. 


MIS HN A Which oath is an oath taken in vain," 


mentioned in the previous mishna (27b)? 
It is when one takes an oath to deny that which is known" to 
people to be true, for example, one says about a stone column 
that it is made of gold, or about a man that he is a woman, or 
about a woman that she is a man. 


Another type of oath taken in vain is when one takes an oath 
about a matter that is impossible, e.g., if he says: If I did not 
see a camel" flying through the air, or: If I did not see a snake 
as large as the beam of the olive press.’ 


In the case of one who said to witnesses: Come and testify for 
me, and they replied: On our oath we will not testify for you, 
that is an oath taken in vain, because it involves taking an oath 
to refrain from performing a mitzva." Other examples of this 
include an oath not to build a sukka, or not to take a lulav, or 
not to don phylacteries. This type of oath is an oath taken 
in vain, for which one is liable to receive lashes if he takes the 
oath intentionally, and for which he is exempt if he takes it 
unwittingly. 


If one said: On my oath I will eat this loaf, and later said: On my 
oath I will not eat it," the first oath is an oath on an utterance, 
and the second is an oath taken in vain, as he took an oath to 
perform an action that would violate his previous oath. 


If he ate it, he violated the prohibition against taking an oath in 
vain. If he did not eat it, he violated the prohibition against 
breaking an oath on an utterance. 


HALAKHA 


NOTES 
To deny that which is known — yr nx mw: The Jeru- 
salem Talmud lists another type of oath taken in vain: An oath 
that asserts the obvious, e.g., an oath that two is two. Since 
this is a matter known to all, taking an oath about it is an oath 
in vain, as ruled in the Rif. Although some understand the Rif’s 
ruling to mean that this sort of oath is prohibited by rabbinic 
law, the Ritva argues that it is prohibited by Torah law and that 
it is not mentioned in the mishna because the tanna of the 
mishna lists only those oaths taken in vain that are formulated 
in a manner similar to oaths on an utterance. 


On our oath we will not testify for you - J93 sow Ta: 
This is an oath taken in vain in that it is an oath to refrain from 
performing a mitzva, since it is a mitzva to testify if one knows 
facts that are relevant to another's case. It is not considered 
an oath of testimony since the person does not falsely deny 
knowledge of the matter but simply refuses to testify. 


BACKGROUND 

Snake as large as the beam of an olive press - mipa wma 
“37 m3: Although the types of snakes usually found in Eretz 
Yisrael and Babylonia are thin, there are snakes found in Asia 
and Africa that can reach lengths of over 7 m, whose thickness 
is much greater than any olive-press beam. The Southern 
African rock python is one example of a snake with a notably 
thick body. Some snakes are capable of swallowing large 
creatures in their entirety. 


Southern African rock python 


And he ate figs, etc. — 131 KN bor: If one takes an oath that 
he will not eat figs, and then takes another oath that he will not 
eat figs and grapes together, and he unwittingly ate figs and 
set aside an offering for violating his oath, and then unwittingly 
ate grapes, he is not liable for eating the grapes. The grapes are 
like a half-measure of his second oath, and one does not bring 
an offering when one consumes only a half-measure. This rul- 
ing follows the opinion of Rabba, which is in accordance with 
Rabbeinu Hananel’s version of the text (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 4:14; Shulhan Arukh, Yoreh De'a 238:6). 


On my oath | will not eat ten, etc. — wy baie xbw mya 
"131: If one took an oath not to eat ten pieces and then took an 
oath not to eat ten or nine, and unwittingly ate ten, set aside 
an offering, and then unwittingly ate nine, he does not bring 
another offering. Eating nine constitutes only a half-measure 
with regard to the second oath. This ruling follows the opinion 
of Abaye, which is in accordance with Rabbeinu Hananel’s 
version of the text (Rambam Sefer Hafla‘a, Hilkhot Shevuot 4:15, 
and see Ra‘avad there). 


Which oath is an oath taken in vain - K% MyNaw KT ivy: 
If one takes an oath about a matter known to be untrue, e.g., 
that a man is a woman or a woman is a man, he is liable for 
taking an oath in vain. This ruling is in accordance with the 
mishna. Similarly, it is written in the Jerusalem Talmud that one 
who takes an oath affirming the obvious, e.g., that the sky is 
the sky, or that a stone is a stone, or that two is two, is liable for 
an oath taken in vain (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
1:4-5; Shulhan Arukh, Yoreh De'a 236:4). 


If I did not see a camel, etc. — 151 5aa mI Nb Dx: If one took 
an oath that he saw a camel flying through the air, and upon 
being asked: How can you take an oath in vain, replied that he 
saw a large bird and referred to it as a camel, his explanation 
is ignored, as no one refers to a bird as a camel. He is liable to 
receive lashes for taking an oath in vain. The Rema writes that 
if one takes an oath and exaggerates a little in order to add 
force to his claim, he is not considered as having taken an oath 
in vain (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:21; Shulhan 
Arukh, Yoreh Dea 236:5). 


On our oath we will not testify for you — 77 Kow TW: 
One who takes an oath to another that he will not testify on his 
behalf despite having knowledge that has bearing on the case, 
or that he will not testify should he come into the possession 
of such information, receives lashes for taking an oath in vain, 
because it is a mitzva to testify (Rambam Sefer Hafla'a, Hilkhot 
Shevuot 5:15). 


Taking an oath to refrain from performing a mitzva - yawa 
mya ms bead: One who takes an oath to refrain from perform- 
ing a mitzva receives lashes for taking an oath in vain, and he is 
obligated to perform the mitzva (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 1:6, 5:14-15; Shulhan Arukh, Yoreh De‘a 236:5). 


On my oath | will eat this loaf, and on my oath | will not eat 
it — mabpix KIW W it 1235K IW: If one says: On my 
oath i will eat this loaf, and then takes another oath that he 
will not eat it, the second oath is an oath taken in vain and he 
receives lashes for it. If he ultimately does not eat the loaf, he 
receives lashes for violating his first oath (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 5:13; Shulhan Arukh, Yoreh De‘a 238:16). 
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HALAKHA =——W—————_———- 
That is known to three people - o7% °24 mwhw Daw: 
An oath denying that which is known is deemed to be an 
oath taken in vain if the matter is known by at least three 
people. One does not receive lashes for an oath taken in vain 
if it denies a matter known only to highly educated people 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:22). 


Know that it is not according to your own understanding, 
etc.- 151 gwiw xw yan: Even though one's statement 
must be in agreement with his intention for a vow or an oath 
to take effect, if one vows or takes an oath according to the 
way his words are understood by the general public, then he 
cannot claim that his intention differed from what he actually 
said. Since this oath or vow was according to their under- 
standing, the oath taker is obligated by his oath according 
to the usual meaning of the words. Therefore, when a court 
administers an oath, it stipulates that the oath is not accord- 
ing to any private understanding of the one taking the oath 
but according to the understanding of the court (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 2:15-16 and Hilkhot Nedarim 2:3; 
Shulhan Arukh, Yoreh De'a 2101 and Hoshen Mishpat 87:20). 


LANGUAGE 


Tokens [iskunderei] - "Yp: According to the Arukh, this 


term is referring to round tokens used as game pieces, which 
were made of pottery or another inexpensive material like 
bone. Although the precise etymology has not been con- 
clusively determined, there are similar words in Greek and 
Persian. 


Game piece resembling a checker, from the Roman period 


BACKGROUND 

Reed — x17: The reed referred to in this context may refer 
to an item produced from the papyrus sedge plant, Cyperus 
papyrus L. This plant, which grows in streams and swamps, 
was used in various industries. In ancient Egypt and elsewhere, 
the hard outer section was used in the weaving of mats, while 
the inner part was used to manufacture paper. These soft inner 
parts were also converted into strips with which items could 
be tied together. In this case, it seems that the reed was used 
as a hollow cane in which coins could be hidden. 


Papyrus sedge 
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G E M ARA With regard to an oath taken in vain that 


denies that which is known to people, 
Ulla says: It is considered known to people when it is a fact that 
is known to three people." 


§ The mishna describes an oath taken in vain where one takes 
an oath about a matter that is impossible, e.g., where one says: 
If I did not see a camel flying through the air. The Gemara 
points out: The tanna of the mishna did not say: On my oath 
I saw. What is the meaning of: If I did not see? Abaye said: 
Emend the language of the mishna and teach: On my oath I 
saw. Rava said: This is part of a larger statement where one 
says: Let all the produce in the world be prohibited for me if 
I did not see a camel flying through the air. 


With regard to the oath: If I did not see a camel flying through 
the air, Ravina said to Rav Ashi: Perhaps this man who took 
this oath saw a great bird and named it for himself: Camel, and 
when he took the oath, he took the oath according to his own 
understanding. 


And if you would say that we follow his mouth, i.e., the generally 

accepted meaning of what one says, and we do not follow his 
understanding, i.e., his own private meaning, but isn’t it taught 
otherwise in a baraita: When they administer an oath to him 
in court, the judges say to him: Know that it is not according 
to your own understanding" that we administer this oath to 
you, but according to our understanding and according to the 
understanding of the court? What is the reason they say this? 
Is it not because we say: Perhaps he gave tokens [iskunderei]' 
to his creditor but he calls them for himself: Dinars, so that 
when he takes the oath, it is according to his own understand- 
ing that he takes the oath. Since, in principle, it is possible for 
him to take an oath according to his private meaning of the words, 
the court insists that the oath it administers is to be understood 
according to the words’ generally accepted meaning. 


Rav Ashi replies: No, the reason the court admonishes the oath 
taker is not that the oath can be interpreted according to a private 
meaning. There, when the court administers an oath, they explain 
that it is according to their meaning due to deceptions like that 
of the reed® in Rava’s court. In that incident, someone handed 
his creditor a hollow reed, which he had secretly filled with coins, 
to hold for him, and proceeded to take an oath that he had given 
him the money owed to him, whereupon he took back the reed, 
as the creditor was unaware of its contents. The court admonishes 
oath takers so that they do not think that they have fulfilled their 
obligation to take an oath if they engage in such chicanery. 


The Gemara suggests: Come and hear a baraita: And so we 
found that when Moses administered an oath to Israel that 
they would keep the Torah (see Deuteronomy 29:9-12), he said 
to them: Know that I am not administering this oath according 
to your understanding but according to the understanding of 
the Omnipresent and according to my understanding. And 
why not let him simply say to them: Keep that which God 
said? Is it not that he insisted on admonishing them because 
he was concerned lest they direct the oath in their minds to 
idolatry, saying that they are taking an oath of loyalty to God 
but privately intending the oath to be for idolatry? This indicates 
that the content of an oath can be affected by an oath taker’s 
private meaning. 


The Gemara rejects this: No, Moses explicitly indicated that the 
oath was according to God’s and his own understanding because 
idolatry is also referred to with the word: God, as it is written: 


“You shall not make with Me gods of silver or gods of gold” (Exo- 


dus 20:20). Therefore, the generally accepted meaning of the oath 
is ambiguous. 
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The Gemara suggests: If private meanings do not affect the content 
of an oath, let Moses merely say to them: Keep the Torah. The 
Gemara explains: They could then have taken an oath to keep only 
one Torah, either the Written or the Oral Torah. The Gemara sug- 
gests: And let him say: Keep two Torahs. The Gemara explains: 
The word: Torah, also has a narrower meaning of a set of halakhic 
procedures. The Jewish people could then have limited the oath to 
the law of [torat] the sin-offering or the law of [torat] the guilt- 
offering. The Gemara suggests: Let Moses administer an oath to 
keep the entire Torah. The Gemara replies: That could have been 
understood as referring only to the prohibition of idolatry, as the 
Master says: The prohibition of idolatry is so severe" that with 
regard to one who denies idol worship, it is as if he affirms the 
entire Torah. 


The Gemara suggests: And let him say to them: Keep the mitzva, 
i.e. that which you are commanded. The Gemara replies: That could 
have been understood as referring to only one mitzva. The Gemara 
suggests: Let him say: Keep mitzvot, i.e. in the plural. The Gemara 
replies: That could be understood as referring to only two mitzvot. 
The Gemara suggests: Let him say: All the mitzvot in their entirety. 
The Gemara replies: That could be understood as referring to the 
mitzva of ritual fringes, as the Master says: The mitzva of ritual 
fringes is equivalent" to all the other mitzvot. 


The Gemara suggests: And let him say to them: Keep 613 mitzvot. 
The Gemara replies: And according to your reasoning, let him 
simply say: Take the oath according to my understanding. Why 
do I need for him to say: According to the understanding of the 
Omnipresent? 


Rather, Moses administered the oath in this manner so that there 
would not be any possibility of the nullification of their oath. An 
oath taken with public consent cannot be dissolved. In this case, 
Moses and God constitute the public that gives its consent to the 
oath administered to the people. This was the reason for Moses’ 
insistence that the oath was taken according to his and God’s aware- 
ness; it was not because there was a possibility that the people could 
take the oath according to a private meaning. 


§ The mishna teaches with regard to an oath about a matter that 
is impossible, e.g., If I did not see a camel flying through the air, or: 
IfI did not see a snake as large as the beam of the olive press. The 
Gemara asks: And are there no snakes that large? But wasn’t there 
a certain snake during the years of the reign of King Shapur, one 
snake that could contain, i.e., swallow, thirteen stables of straw? 


Shmuel said: The size of the snake is not the subject of the analogy. 
The oath is referring to a snake that was flat [taruf ]" like the beam 
of an olive press. The Gemara asks: Aren’t they all flat? The Gemara 
explains: Snakes’ undersides are flat. This oath is referring to a snake 
whose back is flat. 


§ The mishna teaches: If one said: On my oath I will eat this loaf, 
and later said: On my oath I will not eat it," the first oath is an oath 
on an utterance, and the second is an oath taken in vain. Ifhe ate the 
loaf, he violated the prohibition against taking an oath in vain. Ifhe 
did not eat it, he violated the prohibition against breaking an oath 
on an utterance. The Gemara asks: Now, if he did not eat it, he is 
liable because he violated his oath on an utterance. Is he not also 
liable for an oath taken in vain? An oath was issued in vain when 
he took the oath not to eat the loaf, as this required a violation of 
the oath he had taken to eat it. 
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HALAKHA 


Idolatry is so severe, etc. -^9 7% niay mwan: The prohi- 
bition against idolatry is considered equal in severity to all 
of the other mitzvot combined. One who accepts idolatry 
effectively denies the entire Torah and the messages of all 
of the prophets (Rambam Sefer HaMadda, Hilkhot Avoda 
Zara 2:4 and Sefer Zemanim, Hilkhot Shabbat 30:15). 


Mitzva of ritual fringes is equivalent, etc. — myn apy 
^a mwy: One should be exceeding careful with regard 
to performing the mitzva of ritual fringes correctly, as the 
Torah (see Numbers 15:39) describes all the other mitzvot 
as being dependent upon it (Rambam Sefer Ahava, Hilkhot 
Tzitzit 3:12). 


NOTES 


To a snake that was flat [taruf] — 1193: Most of the com- 
mentaries (Arukh, citing Rav Sherira Gaon; Rosh; Ramban) 
interpret taruf to mean flat or squared off. This is based 
on the parallel discussion in the Jerusalem Talmud that 
claims there is no living animal that is square or is perfectly 
straight, while the fact is that snakes do have flat under- 
sides. Rashi understands the word tarufto mean that it has 
grooves like the wood of a beam. 


On my oath I will not eat it - maboix Kow mn: Pre- 
viously (27b), the Gemara stated that one who takes an 
oath not to eat a particular loaf is prohibited from eating 
an olive-bulk of it, while if he says: | will not eat it, it is 
prohibited for him only to eat the whole loaf. Josafot ask: 
Why is there a conflict between the two oaths in this case, 
rendering the second one an oath taken in vain? The first 
oath, that | will eat this loaf, should apply to each and every 
olive-bulk, and the second oath, that | will not eat it, should 
render it prohibited for him only to eat the whole loaf. 
He should therefore be liable for violating an oath on an 
utterance both if he does not eat an olive-bulk and if he 
eats the whole loaf. Josafot suggest that perhaps there is 
a difference between an oath: | will not eat this loaf, and 
an oath: | will eat this loaf, and only the former applies to 
each olive-bulk while the latter obligates one to eat the 
whole loaf. 
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NOTES 


Also violated the prohibition against breaking an oath 


onan utterance 
to eat the loaf, is 
with his first oath 


-wa nya by ax: His second oath, not 
an oath taken in vain because it conflicts 
and heis liable for taking the second oath 


irrespective of what he does. If he does not eat the loaf, he 
violates his first oath and is therefore liable also for violating 


an oath on an u 
what one should 
is better for him t 
one prohibition. 
oath not to eat th 
not eat it. The ear 


terance. The Jerusalem Talmud discusses 
do in this situation and concludes that it 
o eat the loaf and therefore to violate only 
n the reverse case, where he first took an 
e loaf, and then an oath to eat it, he should 
y and later authorities ruled in accordance 


with the Jerusalem Talmud. See the parallel discussion with 


regard to conflic 


ing oaths concerning monetary matters 


in the Shulhan Arukh, Hoshen Mishpat 73:5 and the com- 


mentaries there. 


Apply to men and to women, etc. - WHJ DWIK MAT 
"131: The distinctions listed in the mishna, e.g., between men 


and women and 


between relatives and non-relatives, are 


not relevant to oaths on a utterance. The only reason they 
are cited is in order to contrast the halakhot of an oath on an 


utterance with those of an oath of testimony, w 
only to witnesses who are fit 


And he said ame 


ich apply 
o testify. 


n, he is liable — 997 pag waxy: He does not 


have to answer specifically: Amen; any expression of assent 
to the oath serves to render him liable as if he had stated 


the oath himself 


Those who are d 


(Rambam; Ba'al HaMaor). 


BACKGROUND 
isqualified — pips: The following people 


are disqualified from testifying because their credibility 
is suspect: Those who lend money for interest, traders in 
Sabbatical-Year produce, and professional gamblers. Some 
authorities disqualify gamblers even if only a small portion 


of their income i 


s from gambling, while others disqualify 


them only if their entire livelihood is based on gambling. 
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Rabbi Yirmeya said: Teach the mishna with this emendation: If 
he did not eat it, he also violated the prohibition against breaking 
an oath on an utterance." 


MISHNA“* opposed to the halakhot of an oath of 


testimony, which will be discussed in the 
following chapter, the halakhot of an oath on an utterance apply 
to men and to women," to relatives and to non-relatives, to 
those who are fit to testify and to those who are disqualified,” 
whether the oath is taken in the presence of a court or not in 
the presence of a court, i.e., when one takes an oath on his own, 
at his own initiative. And for violating an oath intentionally one 
is liable to receive lashes, and for doing so unwittingly he is liable 
to bring a sliding-scale offering. 


Liability for an oath taken in vain applies to men and to women, 
to relatives and to non-relatives, to those who are fit to bear 
witness and to those who are disqualified, whether the oath is 
taken in the presence ofa court or not in the presence ofa court, 
and also when one takes an oath on his own. And for violating an 
oath intentionally one is liable to receive lashes, and for doing so 
unwittingly he is exempt. 


With regard to both this, an oath on an utterance, and that, an oath 
taken in vain, even if he is administered the oath by others," he 
is liable. For example, if one said: If I did not eat today, or: I did 
not don phylacteries today, and another said to him: I administer 
an oath to you that your statement is true, and the former said: 
Amen, he is liable" if the statement was false. 


È E M ARA Shmuel says: Anyone who answers amen 


after being administered an oath" is like 
one who expresses an oath with his own mouth, as it is written 
in the context of the oath administered to a sota, a woman sus- 
pected by her husband of having been unfaithful: “And the woman 
shall say: Amen, amen” (Numbers 5:22). 


Rav Pappa said in the name of Rava: An inference from the 

mishna and a baraita also support this when they are read pre- 
cisely, as it is taught in the mishna (30a): The oath of testimony 
is practiced with regard to men but not with regard to women; 

with regard to non-relatives of the litigants, but not with regard 

to relatives; with regard to those fit to testify but not with regard 

to those unfit to testify due to a transgression that they performed. 
And the oath of testimony is practiced only with regard to those 

fit to testify. And this oath applies both in the presence ofa court 

and not in the presence ofa court, i.e., when the witness takes the 

oath on his own that he has no knowledge of the matter. But if an 

oath is administered to the witnesses by others, they are not liable 

until they deny knowledge of the matter in court and take an oath 

to that effect; this is the statement of Rabbi Meir. 


He is administered the oath by others — D'NN *57a pawn: 
One is liable for an oath both if he states it himself, and if it is 
administered by others and he answers amen. This is the case 
even if the one administering the oath is a gentile or a minor 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 2:1; Shulhan Arukh, Yoreh 


Dea 237:2). 


HALAKHA 


Anyone who answers amen after being administered an 
oath — TIW x pax miy bs: Anyone who answers amen 
after being administered an oath is liable either to receive lashes 
or to bring an offering. This ruling is in accordance with the 
statement of Shmuel. Not only the specific word amen, but any 
expression of assent in any language, such as: Yes, or: | accept 
this oath, serves to render one liable (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 2:1; Shulhan Arukh, Yoreh De‘a 237:2). 
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Before stating the inference from the mishna, Rav Pappa cites the 
baraita. And it is taught in a baraita: With regard to an oath of 
testimony, how is one liable to bring a sliding-scale offering? A 
person said to witnesses: Come and testify for me. They replied: 
On our oath we do not know any testimony that concerns you, 
i.e., we have no knowledge of the matter. Alternatively, they said: 
We do not know any testimony that concerns you, and he said to 
them: I administer an oath to you, and they said to him: Amen. 
Whether this oath was taken in the presence of a court or whether 
it was not in the presence ofa court, whether it was taken by each 
witness by himself or whether it was administered by others, once 
they denied knowing testimony that they in fact knew, they are 
liable; this is the statement of Rabbi Meir. 


Rav Pappa asks: Aren't the mishna and the baraita difficult, as 
they contradict each other? According to the mishna one is liable 
when the oath is administered by others only if it takes place in the 
presence of a court, while according to the baraita one is liable even 
not in the presence of a court. Rather, isn’t it correct to conclude 
from it that this statement in the baraita, where he is liable even 
not in the presence of a court, is referring to one who answered 
amen to the administered oath. That statement in the mishna is 
referring to one who did not answer amen and is therefore liable 
only in the presence of a court? The Gemara affirms: Conclude 
from it that it is so. 


Ravina said in the name of Rava: The mishna that is here (29b) 
also may be read precisely to support this point. As it is taught in 
the mishna: The halakhot of an oath on an utterance apply to men 
and to women, to relatives and to non-relatives, to those who are 
fit to testify and to those who are disqualified, whether the oath 
is taken in the presence of a court or not in the presence of a 
court, i.e., when one takes an oath on his own, at his own initiative. 
Ravina states his inference: On his own, yes, but administered by 
others, no. And it is taught in the last clause of the mishna: With 
regard to this, an oath on an utterance, and that, an oath taken in 
vain, even if he is administered the oath by others, he is liable. 


‘These statements in the mishna are difficult, as they contradict each 
other. Rather, isn’t it correct to conclude from it that this latter 
clause of the mishna is referring to one who answered amen to 
the administered oath. That former clause is referring to one who 
did not answer amen and is therefore liable only in the presence 
of a court. 


The Gemara asks: But since his statement can be derived from 
tannaitic sources, what is Shmuel teaching us? The Gemara 
answers: He is teaching us the precise reading of the mishna. 
Since that halakha is not stated explicitly in the mishna, Shmuel 
saw fit to state it. 
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An oath on an utterance is an oath that one takes with regard to any type of act or 
omission that either occurred in the past or will take place in the future. 


There are several halakhic distinctions between a vow and an oath. One difference 
is that an oath relates to the person's actions, whereas a vow is imposed with regard 
to specific objects. Because of this distinction, an oath, in contrast to a vow, can be 
imposed with regard to something intangible, such as sleep. Another difference is 
in the manner in which each one takes effect: The object of a vow must be associ- 
ated with another item prohibited by a vow, whereas an oath takes effect simply by 
its having been declared. Additionally, while a vow may take effect with regard to 
a mitzva, an oath cannot obligate one to fulfill a mitzva or to refrain from doing so. 
Nevertheless, at times it is permitted to take an oath to perform a mitzva in order to 
encourage oneself to do so. 


The Gemara concluded that if one takes an oath that he will not eat, he is liable 
for eating an olive-bulk, unless he explicitly states that his oath applies to a smaller 
amount. In general, an oath is interpreted according to the typical usage of the expres- 
sion; therefore, when one takes an oath that he will not eat, his oath does not render 
it prohibited for him to eat inedible items. If one takes an oath that he will not eat 
forbidden items, his oath cannot take effect with regard to these items. By contrast, if 
he takes an oath that includes a larger scope of items besides those already forbidden, 
his oath takes effect even with regard to the items that are already forbidden. 


When one takes an oath using a generalization, such as an oath that he will not eat, 
the oath takes effect upon every item included in the generalization, but he is liable 
only once for breaking his oath. By contrast, if one lists different items in his oath, 
such as an oath that he will not eat bread or meat, then he is liable for eating each 
individual item. When one takes an oath and then repeats it, if he took the exact 
same oath again in order to strengthen his original oath, then the second utterance 
is disregarded, since an oath does not take effect if one is already under a previous 
oath. If the second oath was meant to nullify the first oath, then the second oath is 
considered an oath taken in vain. 


One who takes a false oath on an utterance in the presence of witnesses and after 
being forewarned is liable to receive lashes. If the oath concerns the past, then he is 
liable as soon as he utters the oath. But if one took an oath to perform an action in 
the future and did not do so, he is not liable to receive lashes, since one is not flogged 
for violating a prohibition by omission. If one violates an oath while unaware of the 
punishments and the offerings associated with violating an oath, he is considered 
to have unwittingly violated the oath and is liable to bring a sliding-scale offering. If 
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one unwittingly violated an oath due to having forgotten it, then he is not liable to 
bring an offering. 


There are several forms of an oath taken in vain. In some cases, a person is liable 
because he lied; e.g., one is liable if he takes an oath to perform an action that he is 
unable to perform, either because the action is impossible or because it is prohibited 
by Torah law. Another example ofan oath taken in vain is when one takes an oath that 
denies an obvious truth, such as that a particular man is a woman. A different type 
of oath taken in vain is when one takes a superfluous oath, such as an oath affirming 
a truth that is obvious to all. 


One who takes an oath in vain violates a prohibition, and as with other prohibitions, 
if he does so intentionally, he is liable to receive lashes. If he took an oath in vain 
unwittingly, he is exempt, as there is no offering associated with an oath taken in 
vain. Despite the fact that in general one can become liable to receive lashes only for 
actions, not speech, one who takes an oath in vain is flogged. 


There is no distinction between one who takes an oath and one who assents to an 
oath that is administered to him by others. Finally, the interpretation of an oath is 
determined by the standard meaning of the words uttered, and private meanings 
are disregarded. 
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And if any one shall sin and he hears the voice of an 
oath, and he is a witness or he saw or he knew, if he 
does not utter it, he shall bear his iniquity. 


(Leviticus 5:1) 


This chapter deals with the halakhot of an oath of testimony and the atonement for 
one who takes a false oath. 


The Torah says that one to whom an oath was administered to testify, and who does 
not testify, has transgressed a prohibition and must bear his iniquity by bringing an 
offering. 


These general guidelines require extensive elaboration, as it must be ascertained: 
Who are those to whom this oath can be administered? Moreover, what are the mat- 
ters for which one is obligated to take an oath of testimony? Is it administered for all 
types of testimony or is it limited to certain types of testimony? 


Similarly, it is necessary to explain the phrase in the verse: “Ifhe does not utter it he 
shall bear his iniquity.” Is the witness liable when he refuses to testify, or is it only 
when he falsely denies knowledge of the matter? Is he liable for denial of the matter 
immediately when he takes the oath, or is it only when the case comes to trial? It 
must also be determined whether the identity of the one administering the oath, or 
the place where the oath is administered, is significant. 


In addition, the nature of this oath must be defined. Is there a fixed formula for 
one’s oath, or does it take effect if he uses any formula? Must he invoke the name of 
God, or is that unnecessary? This matter is significant not only in this case, but also 
in other areas involving oaths or curses, for example, with regard to one who curses 
his father or mother, and one who curses a fellow Jew. 


One must ascertain the meaning of the phrase “he shall bear his iniquity.” What is 
the liability of the individual denying knowledge of the testimony? Is there a punish- 
ment administered by the court, or is the atonement of an offering sufficient? What 
is considered unwitting in this case? 


These are the problems that constitute the primary focus of this chapter, although 
other related topics are also addressed, among them which names and appellations 
of God can be erased, and which cannot be erased. 
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MI S H N A The oath of testimony’ is practiced with 


regard to men but not with regard to 
women," with regard to non-relatives of the litigants but not 
with regard to relatives, with regard to those fit to testify but not 
with regard to those unfit to testify due to a transgression that 
they performed. And the oath of testimony is practiced only with 
regard to those fit to testify." 


The oath of testimony is practiced both in the presence of a court 
and not in the presence of a court, when the potential witness 
takes the oath on his own. But if the oath is administered by oth- 
ers and those denying that they witnessed the incident in question 
neither take an oath nor answer amen to the administered oath, 
they are not liable until they deny any knowledge of the incident 
in question in court. This is the statement of Rabbi Meir. And 
the Rabbis say: Whether one of the witnesses takes the oath 
on his own" or whether the oath is administered by others, the 
witnesses are not liable until they deny any knowledge of the 
incident in question before the litigants in court. 


And one is liable for the act of taking a false oath with intent and 
for an unwitting act of taking a false oath," i.e., he is unaware of 
the liability for taking a false oath, provided that he takes the oath 
with intent in terms of the testimony, i.e., he takes an oath that 
he has no knowledge of the matter even though he knows that he 
witnessed the incident. But witnesses are not liable for taking the 
oath if they were unwitting" in terms of the testimony, i.e., they 
believe that they have no knowledge of the matter. And what are 
they liable for by taking a false oath with intent? They are liable 


to bring a sliding-scale offering. 
G E M A The mishna teaches that the oath of testi- 
mony is not practiced with regard to 
women because they are unfit to testify. The Gemara asks: From 
where is this matter, that women do not testify, derived? The 
Gemara answers: It is as the Sages taught in a baraita: When the 
verse states: “If an unrighteous witness rises up against any man... 
then the two men shall stand” (Deuteronomy 19:16-17), it is 
with regard to witnesses that the verse is speaking. Apparently, 
men, not women, may testify. 


NOTES 


With regard to men but not with regard to women - wwa 
mwa x5): The Gemara discusses the source for the exclusion of 
women from this halakha. Rabbi Akiva Eiger asks: Aren't there 
cases in which a woman is deemed credible by Torah law, e.g., 
the case of a sota? He answers that the language of the verse: 
“And he is a witness” (Leviticus 5:1), indicates that the oath of 
testimony is administered to one who may be characterized a 
witness. The fact that a woman is deemed credible in certain 
cases is not a function of the halakhot of testimony; rather, it is 
due to other reasons involving credibility. The Netziv explains 
similarly, that one is characterized as a witness only if he is eligible 
to testify in all cases. 


But they are not liable for taking the oath if they were unwit- 
ting — Anaw by pan wg: Rashi explains that the reference 
is to a situation where they took the oath unwittingly, as they 


were under the impression that 
information concerning the ma 
matter. The Ramban questions t 
the case, it goes without saying tl 
when they took the oath they bel 
the Ramban explains that the re 
took an oath that they never had 


hey did not know any relevant 
ter and they later recalled the 
hat explanation, as if that were 
hat they would not be liable, as 
ieved it to be truthful. Therefore, 
erence is to a case where they 
nowledge about the matter, or 


a case where they were uncertain whether they had knowledge 
of any relevant information and they took the oath despite that 
uncertainty. The Rashba notes that the straightforward reading 
of the Josefta supports Rashi’s understanding. The Ran concludes 
that even according to Rashi, it must be explained that the oath 
that they took was not a true oath, as after consideration, they 
recalled the matter. The Rambam and Tosafot (31b) explain that 
the oath was unwitting, as they did not know that it is prohibited 
to take an oath under these circumstances. 


BACKGROUND 


Oath of testimony - my7 nyw: An oath of testimony 
refers to a case in which a litigant claims that witnesses 
have information supporting his case and he requests 


that they testify on 
have such informa 
required to take an 
they could have tes 


his behalf, and they deny that they 
ion and refuse to testify. They are 
oath to that effect. If, in actual fact, 
ified, and they take a false oath that 


they could not, and by doing so they caused the litigant 


a loss, then they are 


iable to bring a sliding-scale offering 


as an atonement. 


HALAKHA 


The oath of testimony is practiced only with regard to 
those fit to testify — pasta KYY man APN MYT NIW 
vy: The halakhot of the oath of testimony apply only 


to those fit to 


estify. If one of the witnesses was a rela- 


tive or was disqualified from serving as a witness, even if 


his disqualifica 
witnesses was 


ion was by rabbinic law; or if one of the 
he king, who does not testify in court; or 


if the witnesses did not witness the incident firsthand 
and their testimony is based on hearsay; even if one of 
these individuals took a false oath that he has no knowl- 
edge of the relevant matter, he is exempt from liability, 
in accordance with the mishna and the statement of Rav 


Aha bar Ya’a 
Shevuot 10:1). 


Wh 
are 


ether on 
iable for 


ov on 31a (Rambam Sefer Hafla‘a, Hilkhot 


his own, etc. — 131 tayy +92 pa: Witnesses 
aking a false oath of testimony only if they 


deny any knowledge of the incident in question in court. 


The 
the 
by 

o 


© 


t 


denied know 


h adminis 


re is no difference whether they take the oath on 
ir own or whether the oath is administered to them 
he plaintiff. Even if they took the oath or had the 


ered to them outside the court and falsely 
edge of the incident in court, they are liable 


for 


aking a fa 


se oath of testimony (Rambam Sefer Hafla'a, 


Hilkhot Shevuot 9:2). 


And one is liable for taking a false oath with intent and 
for an unwitting act of taking a false oath -by pam 
anaw by mwa iT: One who is liable for taking a false 
oath of testimony brings a sliding-scale offering, whether 


he took the false oath intentionally or did so unwi 
What is an unwitting 


tingly. 


false oath of testimony? It is an 


oath taken when the witnesses are aware that they are 


he 


hey forgo 


ying and they are similarly aware that it is prohibi 


m to take 


are liable to bring an o 
were unaware that it is prohibited to take the oath, or if 
the testimony, and took an oath tha 
have no knowledge of 
incident, their halakhic status is that of one who 
alse oath due to circumstances beyond his control, and 
hey are exempt from bringing an offering (Rambam 


ed for 
that oath, but they do not know that they 
ering for taking that oath. If they 


hey 
he incident, and later recalled the 
ook a 


Sefer Hafla‘a, Hilkhot Shevuot 1:12-13). 
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HALAKHA 
It is with regard to witnesses that the verse is speak- 
ing - 3m2 n37 Dwa: Women are disqualified 
by Torah law from providing testimony (Rambam 
Sefer Shofetim, Hilkhot Edut 9:2; Shulhan Arukh, Hoshen 
Mishpat 7:4, 33:1). 


NOTES 


With regard to a woman it is not typical conduct 
for her, etc. — 1D) ANTIK wh TPN: Tosafot ask: If so, 
perhaps the verse with regard to testimony is written 
in terms of men because it is typical conduct for men 
to appear in court, while women, due to the verse: 
“All the glory of the king's daughter is within” (Psalms 
45:14), do not typically appear in court; and the verse 
does not exclude women from providing testimony. 
Tosafot explain that if she were a litigant, she could 
designate an agent to represent her in court, but there 
is no agency with regard to testimony. Therefore, the 
fact that it is not typical for a woman to appear in court 
would not justify her failure to testify concerning an 
incident that she witnessed. 
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The baraita continues: Do you say that it is with regard to witnesses, 
or perhaps it is only with regard to litigants that the verse is speaking? 

When it states: “Between whom the controversy is” (Deuteronomy 
19:17), the litigants are already stated in the verse. How do I realize the 

meaning of the phrase “then the two men shall stand”? Apparently, it 

is with regard to witnesses that the verse is speaking. And ifit is your 

wish to say that this is not a proof, another proof may be cited. It is 

stated here: “The two men,’ and it is stated there: “On the basis of two 

witnesses” (Deuteronomy 19:15); just as there, it is with regard to wit- 
nesses that the verse speaks, so too here, it is with regard to witnesses 

that the verse speaks. 


The Gemara asks: What is the meaning of the statement of the baraita: 
And if it is your wish to say? Why is the initial proof inadequate? The 
Gemara answers: And if you would say that from the fact that the verse 
did not write: Then the two men and those between whom the con- 
troversy is shall stand, which would indicate that the verse changes its 
focus from the witnesses to the litigants, perhaps throughout the entire 
verse it is with regard to litigants that it is speaking. Therefore, the 
tanna cites an additional proof. It is stated here: “The two men,’ and it 
is stated there: “On the basis of two witnesses”; just as there, it is with 
regard to witnesses that the verse speaks, so too here, it is with regard 
to witnesses that the verse speaks. 


It is taught in another baraita: When the verse states: “Then the two 
men shall stand,” it is with regard to witnesses that the verse is speak- 
ing. The baraita continues: Do you say that it is with regard to wit- 
nesses, or perhaps it is only with regard to litigants that the verse is 
speaking? The tanna asks: Did you say that? If the reference is to litigants, 
why does the verse mention two? Do two people come to court for 
judgment but three people do not come to court for judgment? And 
if it is your wish to say that this is not a proof, another proof may be 
cited. It is stated here: “The two men,’ and it is stated there: “On the 
basis of two witnesses”; just as there, it is with regard to witnesses that 
the verse speaks, so too here, it is with regard to witnesses that the 
verse speaks. 


The Gemara asks: What is the meaning of: And ifit is your wish to say? 
Why is the initial proof inadequate? The Gemara answers: And if you 
would say that even though there are cases where there are more than 
two litigants, it is with regard to a plaintiff and a defendant that the 
verse is speaking. Therefore, the tanna cites an additional proof. It is 
stated here: “The two men,’ and it is stated there: “On the basis of two 
witnesses”; just as there, it is with regard to witnesses that the verse 
speaks, so too here, it is with regard to witnesses that the verse speaks. 


It is taught in another baraita: When the verse states: “Then the two 

men shall stand,” it is with regard to witnesses that the verse is speak- 
ing." The baraita continues: Do you say that it is with regard to wit- 
nesses, or perhaps it is only with regard to litigants that the verse is 

speaking? The tanna asks: Did you say that? If the reference is to litigants, 
why does the verse mention men? Do men come to court for judgment 

but women do not come to court for judgment? And ifit is your wish 

to say that this is not a proof, another proof may be cited. It is stated 

here: “The two men,’ and it is stated there: “On the basis of two wit- 
nesses’; just as there, it is with regard to witnesses that the verse speaks, 
so too here, it is with regard to witnesses that the verse speaks. 


The Gemara asks: What is the meaning of: And if it is your wish to 
say? Why is the initial proof inadequate? The Gemara answers that it 
means: And if you would say that with regard to a woman, it is not 
typical conduct for her" to appear in court due to the verse that is stated 
with regard to women: “All the glory of the king’s daughter is within’ 
(Psalms 45:14), and that is why the verse addressed a situation that 
is prevalent, i.e., a case where the litigants are men, and there is no 
proof that women are unfit for testimony. Therefore, the tanna cites 
an additional proof. It is stated here: “The two men,’ and it is stated 
there: “On the basis of two witnesses”; just as there, it is with regard 
to witnesses that the verse speaks, so too here, it is with regard to 
witnesses that the verse speaks. 
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§ The Gemara cites another interpretation of the verse. The 
Sages taught: “Then the two men shall stand”; this indicates 
that there is a mitzva for the litigants to stand during the court 
proceedings. Rabbi Yehuda said: I heard that if the judges 
wished to seat" both of the litigants, they may seat them. What, 
then, is prohibited for the judges? They must ensure that there 
will not be a situation where one litigant is standing" and one 
litigant is sitting, or a situation where one litigant says every- 
thing that he needs to say to present his case and one litigant, 
the judge says to him: Curtail your statement. 


The Sages taught: The verse states: “But in righteousness shall 
you judge" your colleague” (Leviticus 19:15), from which it is 
derived: The court must ensure that there will not be a situation 
where one litigant is sitting and one litigant is standing, or a 
situation where one litigant says everything that he needs to 
say to present his case and one litigant, the judge says to him: 
Curtail your statement. Alternatively, it is derived from the 
verse: “But in righteousness shall you judge your colleague,” 
that you should judge another favorably," and seek to find justi- 
fication for his actions, even if when interpreted differently his 
actions could be judged unfavorably. 


Rav Yosef teaches that from the verse: “But in righteousness 
shall you judge your colleague [amitekha],” it is derived: With 
regard to one who is with you [im she’itekha] in observance of 
Torah and in fulfillment of mitzvot, try to judge him favorably, 
in the manner that the Gemara will now explain. 


The Gemara relates: Rav Ulla, son of Rav Ilai, had a trial pending 
before Rav Nahman. Rav Yosef sent a message to Rav Nahman: 
Ulla our friend is a colleague in Torah and mitzvot, with regard 
to whom the verse states that you should judge him favorably. 
Rav Nahman said: For what purpose did he send this message 
to me? Does he expect me to grant him preferential treatment? 
Every judgment must be undertaken with righteousness. Rav 
Nahman then said: Rav Yosef sent me the message to ensure I 
would open with Rav Ulla’s dispute" in the event that other cases 
come before me for judgment, in deference to the Torah because 
he is a Torah scholar. 


Alternatively, Rav Yosef informed me that Rav Ulla is a Torah 
scholar with regard to circumstances where the ruling is not 
clear-cut and the decision is rendered based on the discretion of 
the judges," that is, when the court is unable to rule solely based 
on the testimony presented in court and the judges arrive at their 
ruling based on their sense of the matter. Rav Yosef informed Rav 
Nahman that if the case is decided based on judicial discretion, 
Rav Ulla is worthy of having the decision ruled in his favor. 


NOTES 


The discretion of the judges — 1317 xm: The judges rely 
on their discretion when neither of the litigants produces 
sufficient evidence to sway the verdict in his favor. There is 
a dispute between the early commentaries with regard to 
the basis for this discretion. Rashi holds that the judges issue 
a ruling based on their assessment that the claims of one of 
the litigants are superior to the claims of the other, albeit in 
an inconclusive manner. He further explains that in a case 


of a question as to who a gift was given to, the judges will 
rule in favor of the Torah scholar based on their assessment 
that an individual giving a gift would prefer to give it to the 
Torah scholar. Others hold that the decision of the judges is 
completely arbitrary and unrelated to the merits of the case 


presented by each litigant Jerusalem Talmud, Ketubot 10:4). 


Therefore, in this case, it is appropriate for the judges to rule in 
favor of the Torah scholar (see Josafot and Ritva). 


NOTES 
That if the judges wished to seat, etc. - 15) vvi 0Y: 
The early commentaries note that this was stated only during 
the stage of deliberations, but when the verdict is issued, even 
Rabbi Yehuda concedes that the litigants are required to stand. 
Rabbi Yehuda also concedes that there is a mitzva for the wit- 
nesses to stand throughout the trial ab initio (Tosafot). 


Judge another favorably - mat az granny yi: The reference 
here is not to a litigant standing before a judge, as in that case, 
the Sages advised the judges to view the litigants as though 
they were wicked (see Avot 1:8). Rather, this refers to one who 
observes another performing an action; although at first glance 
it appears that he is performing an inappropriate action, one 
is required to attempt to ascribe positive intentions to that 
individual and interpret his action in a favorable manner (Rashi; 
see Shabbat 127b). 


HALAKHA 


That there will not be a situation where one litigant is 
standing — TAY INK xD Kow: There may not be a situation 
in court where one of the litigants i is standing while the other 
is sitting; both should stand. If it pleases the court, the judges 
may seat them both (Rambam Sefer Shofetim, Hilkhot Sanhedrin 
21:3; Shulhan Arukh, Hoshen Mishpat 17:1). 


But in righteousness shall you judge - van ptya: There is 
a mitzva for a judge to adjudicate cases with righteousness, 
as it is written: “But in righteousness shall you judge your col- 
league” (Leviticus 19:15). What is a righteous sentence? It is a 
sentence that concludes a trial where the judge treats both 
litigants equally. Accordingly, the judge must not allow one 
litigant to articulate his claim expansively while forcing the 
other to articulate his claim briefly. Similarly, a judge must 
not address one litigant courteously and the other harshly 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 21:1; Shulhan Arukh, 
Hoshen Mishpat 17:1). 


To ensure | would open with Rav Ulla’s dispute - xwnh 
mwa: If there are several cases that come before the court for 
adjudication, they should be tried in this order: Cases involving 
orphans take precedence over cases involving widows, and 
both take precedence over cases involving a Torah scholar. 
Cases involving a Torah scholar, or his agent, take precedence 
over the cases involving an am ha‘aretz, even if the Torah 
scholar arrives in court later. There is a dispute among later 
commentaries whether present-day Torah scholars qualify 
as Torah scholars with regard to this halakha (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 21:6; Shulhan Arukh, Yoreh De‘a 243:5 
and Hoshen Mishpat 15:1, 2, and see Sma there). 
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NOTES 
Where he sits like one who unties his shoe — jx723 27 
TINDA WA: Rav Nahman was leaning while being sup- 
ported, In that manner, he fulfilled both the requirement to 
stand before a Torah scholar, or in this case the latter's wife, 
and the requirement to be seated while issuing a verdict. 


LANGUAGE 
Torah scholar [tzurva merabbanan] - paya xaŅs: This 
appellation for a Torah scholar is commonly used throughout 
the Talmud, but its source and precise meaning are unclear. 
One explanation is that it is from the word tzarav, which 
means sear, indicating that one is enthusiastic, seared by 
the fire of Torah (Rav Hai Gaon). 
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§ Ulla says: The dispute between the Rabbis and Rabbi Yehuda 
with regard to the obligation to stand in court is only with regard 
to the litigants; but with regard to the witnesses, everyone 
agrees that they testify while standing," as it is written: “Then the 
two men shall stand” (Deuteronomy 19:17). Rav Huna says: The 
dispute whether the litigants are required to stand is only at the 
time of the deliberation, but at the time of the verdict, everyone 
agrees that the judges issue the verdict while sitting and the liti- 
gants receive the verdict while standing," as it is written: “And 
Moses sat to judge the people and the people stood” (Exodus 
18:13). 


The Gemara presents an alternative version of the statement of 
Rav Huna: The dispute whether the litigants are required to stand 
is only at the time of the deliberation, but at the time of the 
verdict, everyone agrees that the judges issue the verdict while 
sitting and the litigants receive the verdict while standing, as 
concerning the witnesses, the status of the stage of their testimony 
is like that of the stage of the verdict, and it is written concerning 
them: “Then the two men shall stand.” 


The Gemara relates: The wife of Rav Huna had a trial pending 
before Rav Nahman. Rav Nahman said: What should we do? If 
I will arise before her in deference to her status as the wife of a 
Torah scholar, the claims of the other litigant will be suppressed, 
as it will be mistaken as a display of preference for the wife of Rav 
Huna, since not everyone is aware that one is required to show 
deference to the wife of a Torah scholar. If I will not arise before 
her, that would run counter to the principle that in terms of defer- 
ence, the status of the wife of a haver is like that of a haver," who 
is devoted to the meticulous observance of mitzvot. Rav Nahman 
said to his attendant: Go outside and cause a duck to fly and cast 
it onto me, and in that way I will be forced to arise in a manner 
that will fulfill the obligation to rise, without intimidating the other 
litigant. 


The Gemara asks: But doesn’t the Master, Rav Huna, say: The 
dispute between Rabbi Yehuda and the Rabbis whether the liti- 
gants are required to stand is only at the time of the deliberation, 
but at the time of the verdict, everyone agrees that the judges 
issue the verdict while sitting and the litigants receive the verdict 
while standing? How, then, can Rav Nahman rise? The Gemara 
responds: One may fulfill both requirements in a case where he 
sits like one who unties his shoe," neither completely standing 
nor completely sitting, and says his verdict: So-and-so, you are 
innocent, and so-and-so, you are guilty. 


§ Rabba bar Rav Huna says: In this situation where a Torah 
scholar [letzurva merabbanan]' and an am ha‘aretz" have a court 
case with one another, we seat the Torah scholar, and to the 
am ha‘aretz we also say: Sit. And if he chooses to stand due to 
deference, we have no problem with it. 


With regard to the witnesses, everyone agrees that they 
testify while standing - maya baa at Oya: The witnesses 
are required to testify while standing (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 21:3; Shulhan Arukh, Hoshen Mishpat 17:1, 3). 


At the time of the verdict, everyone agrees that...the liti- 
gants receive the verdict while standing — 137 pt a3 nywa 
mMpaya pya dyn. San: During the deliberations, the judges 
may seat both litigants, but when the verdict is issued, both 
litigants are required to stand, in accordance with the opinion of 
Rav Huna. It is the prevailing custom in all post-talmudic courts 
to seat both the litigants and the witnesses in order to avoid 
disputes, as the court does not have the authority to enforce all 
of the conventions. Nevertheless, a God-fearing judge should 
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HALAKHA 


make certain that the witnesses stand (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 21:3, 5; Shulhan Arukh, Hoshen Mishpat 17, 3, 


and Shakh there). 


The status of the wife of a haver is like that of a haver - nw 
3273..32: The halakhic status of the wife of a Torah scholar is 


A Torah scholar and an am ha‘areiz, etc. — DY) paya KIT 
^D YIN: If a Torah scholar and an am ha'aretz come before 
the court, the court seats the Torah scholar and tells the am 
haaretz to sit. If he chooses not to sit, the court neither forces 
him to sit nor do they compel the Torah scholar to stand, in 
accordance with the opinion of Rabba bar Rav Huna. If the 


like that of a Torah scholar in terms of their reliability with regard 
to tithes and ritual purity. The later commentaries discuss at 
length whether there is an obligation to stand in deference 
to her during her husband's lifetime and after his death (Ram- 
bam Sefer Zera'im, Hilkhot Ma‘aser 10:2 and Sefer Tahara, Hilkhot 
Metamei Mishkav UMoshav 10:5; see Sheelat Ya‘avetz 2:135 and 
Minhat Shlomo 33). 


am haaretz sat, and an agent of the court stood him on his 
feet, the judges need not tell him to sit again (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 21:4; Shulhan Arukh, Hoshen Mishpat 
17:2 and Shakh there). 
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The Gemara relates: Rav bar Sherevya had a trial pending before 
Rav Pappa. Rav Pappa seated him and also seated his litigant 
counterpart, who was an am haaretz. An agent of the court came 
and kicked and stood the am ha ‘aretz on his feet to show deference 
to the Torah scholars there, and Rav Pappa did not say to him: Sit. 
The Gemara asks: How did Rav Pappa act in that manner by not 
instructing the am haaretz to sit again? But aren’t the claims of the 
am ha‘aretz suppressed by Rav Pappa’s perceived preferential treat- 
ment of Rav bar Sherevya? The Gemara responds: Rav Pappa said 
to himself that the litigant will not perceive bias, as he says: The 
judge seated me; it is the agent of the court who is displeased with 
me and compelled me to stand. 


And Rabba bar Rav Huna says: In this situation where a Torah 
scholar and an am haaretz have a court case with one another, let 
the Torah scholar not come to court early" and sit with the judge 
in order to learn from him, due to the fact that by doing so he 
appears as one who is consulting the judge to arrange his legal 
claims, and that is prohibited. And we said this only in a case where 
there is not a fixed time for the Torah scholar to study with the 
judge at that hour; but if there is a fixed time for him to study with 
the judge at that hour, we have no problem with it, as the other liti- 
gant will say: He is occupied with his fixed study time, and the fact 
that he sat before the judge is unrelated to the case. 


§ And Rabba bar Rav Huna says: In the case of a certain Torah 
scholar who knows testimony" relevant to a certain individual, but 
it is a demeaning matter for him to go to the court consisting ofa 
judge who is less prominent than he in order to testify before him, 
let him not go and testify. Rav Sheisha, son of Rav Idi, said: We 
learn that halakha in a mishna (Bava Metzia 29b) as well: If one 
found a sack or a basket,” and it is not his typical manner to take 
it, he shall not take it in order to return it to its owner. Evidently, a 
Torah scholar may refrain from performing the mitzva to return a 
lost item (see Deuteronomy 22:1-3) if it is not in keeping with his 
stature. 


The Gemara notes: This matter applies only with regard to cases 
involving monetary matters; but in cases involving ritual matters," 
the dignity of the Torah scholar is not a consideration, as it is written: 

“There is neither wisdom nor understanding nor counsel against 
the Lord” (Proverbs 21:30), from which it is derived: Wherever 
there is desecration of the name of the Lord," one does not show 
deference to the teacher. Rather, the Torah scholar forgoes the 
honor due him in order to avoid violation of any prohibition that 
would desecrate the name of God. 


The Gemara relates: Rav Yeimar knew testimony relevant to the 
case of Mar Zutra. He came before Ameimar, who seated all the 
witnesses" in deference to Rav Yeimar. Rav Ashi said to Ameimar: 
But doesn’t Ulla say that the dispute between the Rabbis and Rabbi 
Yehuda with regard to the obligation to stand in court is only with 
regard to the litigants, but with regard to the witnesses, everyone 
agrees that they testify while standing? Ameimar said to him: This, 
i.e., witnesses standing during testimony, is a positive mitzva, and 
that, i.e., treating Torah scholars with deference and allowing Rav 
Yeimar to sit, is a positive mitzva, and the positive mitzva of defer- 
ence to the Torah takes precedence. Ameimar seated Rav Yeimar 
in deference to the Torah. In order to prevent a miscarriage of justice, 
he seated all the witnesses. 


But in cases involving ritual matters, etc. — 3) KHD’KA bax: 
The reason that there is more room for leniency in cases involv- 
ing monetary matters is that in those cases, one may waive the 
money due him, which will render all the mitzvot and prohibitions 
associated with that money irrelevant. By contrast, one cannot 


NOTES 


declare property ownerless. It does not have the authority to 
permit prohibitions. Therefore, if the testimony of a Torah scholar 
is essential in order to prevent the violation of a prohibition, he is 
obligated to come to court and testify, even if doing so is not in 
keeping with the deference due him. 


waive a prohibition. In addition, the court has the authority to 


HALAKHA 


Let the Torah scholar not come to court early, etc. - 
^3 para KIY Dith xh: If a student comes to trial 

before his teacher, he should not come to court early, 
as it appears that he is doing so to discuss the case with 

the judge. Nevertheless, if the student had a set time at 
which he studied with his teacher, and that time was 

prior to the time of the trial, they may study together, 
in accordance with the opinion of Rabba bar Rav Huna 

(Rambam Sefer Shofetim, Hilkhot Sanhedrin 21:4; Shulhan 

Arukh, Hoshen Mishpat 17:5). 


A certain Torah scholar who knows testimony, etc. — 
^D NINA! YTT PIN NINY NT: If the witness was 
a prominent Torah scholar and the judges of the court 
were less prominent Torah scholars, since it is beneath 
his dignity to appear before them, the positive mitzva 
of deference to the Torah takes precedence and it is 
permitted for him to refuse to testify before them. In 
that case, the court dispatches three men to the Torah 
scholar and he testifies in their presence (Rabbeinu 
Yeruham). This applies only with regard to testimony in 
monetary matters; but in cases that involve preventing 
another from violating a prohibition, or in cases involv- 
ing liability to receive lashes or capital punishment, the 
Torah scholar is required to testify in court (Rambam 
Sefer Shofetim, Hilkhot Edut 1:2; Shulhan Arukh, Hoshen 
Mishpat 28:5). 


If one found a sack or a basket, etc. — ix pw xxn 
^3) 791p: With regard to a Torah scholar or an elder 
who finds a sack or a basket, since he does not typically 
carry those vessels, he is not required to tend to the lost 
item. The assessment is based on whether he would 
tend to his own sack or basket and return it to his home. 
If so, he is obligated to return a sack or basket belonging 
to others as well. If not, he is exempt from returning it 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 11:13; 
Shulhan Arukh, Hoshen Mishpat 263:1). 


Wherever there is desecration of the name of the 
Lord, etc. — 151 "71 bv ta wow oipo ba: Wherever 
there is desecration of the name of the Lord, one does 
not show deference to the teacher (Rambam Sefer 
HaMadaa, Hilkhot Talmud Torah 5:3 and Sefer Shofetim, 
Hilkhot Edut 1:2; Shulhan Arukh, Yoreh De'a 242:1). 


Seated all the witnesses — 173} amyanin: The wit- 
nesses must testify while standing ab initio. If the wit- 
ness is a Torah scholar, the judges seat him (Shulhan 
Arukh, Hoshen Mishpat 28:5). 


BACKGROUND 


Basket - 751): Baskets were usually woven from willow 
branches or palm fronds but could also be made from 
other materials. They had wide openings and vertical 
sides, and were apparently not deep. They were used 
often to hold soft fruit, e.g., figs and grapes. 


Detail of a basket of figs from a Roman fresco 
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BACKGROUND 
Mnemonic — p2: Because the Talmud was studied orally 
for many generations, mnemonics were necessary in order 
to facilitate memorization of a series of halakhot and the 
order in which they were taught. 


LANGUAGE 


Advocacy [saneigeron] — }i1320: From the Greek 
ovviyyopos, sunégoros, meaning the representative of 
the defendant who advocates his claim in court. 
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Q The Gemara provides a mnemonic’ for the ensuing discussion: 
Advocacy, ignoramus, robbery, fraud. 


The Sages taught: From where is it derived that a judge should 
not engage in advocacy [saneigeron]' for his own statements" 
and devise various pretexts to justify his erroneous rulings? It is 
derived as the verse states: “Distance yourself from a false matter” 
(Exodus 23:7). And from where is it derived with regard to a 
judge that a student who is an ignoramus should not sit before 
him" to discuss the proceedings? It is derived as the verse states: 
“Distance yourself from a false matter.” When an ignorant student 
engages in the proceedings, he is apt to cause the judge to err in 
judgment. 


From where is it derived that a judge who knows that another 
judge is a robber" and is disqualified from serving as a judge; and 
likewise, a witness who knows that another witness is a robber" 
and is disqualified from serving as a witness; from where is it 
derived that he should not join him in judgment or testimony? It 
is derived as the verse states: “Distance yourself from a false 
matter.” 


From where is it derived that in a case where a judge who knows 
that the witnesses testifying before him are lying even though he 
is unable to prove it through their cross-examination and with 
regard to the verdict the result will be that it is fraudulent," that 
he should not say: Since the witnesses are testifying and I cannot 
prove their deceit, I will decide the case based on their testimony, 
and let 


NOTES 


Should not engage in advocacy for his own statements — 
vat {wap Aw» Kw: Rashi explains that this means that 
in a case where a judge is uncertain whether his opinion is 
correct, he should not seek to formulate claims and proofs to 
support that opinion. Some question Rashi's explanation, as 
formulating claims and proofs to support an opinion about 
which he is unsure is a blatant miscarriage of justice, which is 
expressly prohibited by Torah law. The Rid agrees with Rashi, 
but his explanation resolves that difficulty. He explains that 
the judge is aware that his opinion is without basis and has no 
intention to issue a ruling based on that opinion. Nevertheless, 


A judge should not engage in advocacy for his own state- 
ments — wath aa pyr Tey» Kow: A judge may not assist any 
of the litigants in formulating their claims, and may not say to a 
litigant that he spoke well, contrary to the explanation of Rashi. 
The Shulhan Arukh cites the opinion of Rashi, that in a case where 
a judge is uncertain whether his opinion is correct, he should 
not seek to formulate claims and proofs to support that opinion; 
rather, he should seek to render a truthful judgment (Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 21:10 and Kesef Mishne there; 
Shulhan Arukh, Hoshen Mishpat 17:8). 


That a student who is an ignoramus should not sit before 
him - wah na mbn aw Kw: A judge should not seat an 
ignorant student before him to participate in the proceedings 
lest he discuss a case with him and as a result, deviate from a 
true judgment (Rambam Sefer Shofetim, Hilkhot Sanhedrin 22:2; 
Shulhan Arukh, Hoshen Mishpat 9:6). 


Who knows that another judge is a robber — ivanb pipe 
tn ximw: If a judge knows that another judge is a robber or 
is wicked, it is prohibited for him to sit in judgment with him. 
The scrupulous Torah scholars in Jerusalem would not sign a 
document unless they were certain of the integrity of their 
co-signatories, and they would not sit in judgment unless they 


HALAKHA 


to avoid embarrassment he cites claims and proofs to legitimize 
his opinion. The concern is that the students will be convinced 
by those proofs and adopt his mistaken opinion. 

Rabbeinu Hananel explains that the baraita is saying that 
a judge should not engage in advocacy for the statement 
of one of the litigants, as it is taught in a mishna (Avot 1:8): 
When sitting as a judge do not act as an advocate. This means 
that a judge must choose his words carefully to avoid provid- 
ing one of the litigants with guidance how better to present 
his case. The Rambam and the Ritva explain the baraita in a 
similar manner. 


were certain of the integrity of those sitting with them on the 
tribunal (Rambam Sefer Shofetim, Hilkhot Sanhedrin 22:10, 2:14; 
Shulhan Arukh, Hoshen Mishpat 7:10). 


A witness who knows that another witness is a robber — 
tow snw ivana yw ty: If a witness knows that another 
witness is a robber, it is prohibited for him to testify with that 
individual, even if their testimony is true (Rambam Sefer Shofetim, 
Hilkhot Edut 10:1; Shulhan Arukh, Hoshen Mishpat 34:1). 


Who knows with regard to the verdict that it is fraudulent — 
TANA NITY [1a YW: Ifa judge becomes aware that the case 

that he is adjudicating will result in a fraudulent verdict, he may 
not reach his verdict based on the testimony of the witnesses. 
Rather, he must examine and interrogate the witnesses with 

the exacting standards applied to testimony in cases involving 

capital punishment. If he remains convinced that there is deceit 
involved, or if he does not rely on the testimony of the witnesses, 
he should recuse himself and allow judges who do not share his 

concerns to adjudicate the case. In cases of that kind, the Rosh 

would present the defendant with a document stating that 
no judge should adjudicate that case (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 24:3; Shulhan Arukh, Hoshen Mishpat 15:3, and 

see Sma there). 
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the chain [kolar] of culpability for the miscarriage of justice be 
placed around the neck of the false witnesses? It is derived as the 
verse states: “Distance yourself from a false matter.” 


The Gemara provides amnemonic for additional halakhot derived 
from the verse: “Distance yourself from a false matter.” Three relat- 
ing to a student; and three relating to creditors; and three relating 
to a judge: Rags, hears, and explain. 


From where is it derived with regard to a student who is sitting 
before his teacher and sees a claim that provides advantage for a 
poor person" and disadvantage for a wealthy person that he shall 
not remain silent? It is derived as the verse states: “Distance 
yourself from a false matter.” 


From where is it derived with regard to a student who sees his 
teacher who is erring" in judgment that he shall not say: I will 
wait for my teacher until he concludes the trial and then I will 
contradict him and construct a ruling of my own so that the 
verdict will be attributed to my name? It is derived as the verse 
states: “Distance yourself from a false matter.” 


From where is it derived with regard to a student whose teacher 
said to him: You know" concerning me that even if one were to 

give me one hundred times one hundred dinars, I would not 

fabricate a claim. Now, I have one hundred dinars in the posses- 
sion of so-and-so, to whom I lent money, but I have only one 

witness of the two required to testify about the loan and enable me 

to collect payment; from where is it derived that the student shall 

not join with the other witness and testify? It is derived as the verse 

states: “Distance yourself from a false matter” (Exodus 23:7). 


The Gemara asks: Is it from the verse “Distance yourself from a 
false matter” that this matter is derived? But isn’t he certainly 
lying in that case, and this is already stated, as the Merciful One 
states: 
(Exodus 20:13)? Rather, the reference is to a case where the teacher 
said to him: It is certain that I have one witness," and you come 
and stand there beside him and do not say anything, as in that 
manner you do not express a lie from your mouth. Your silent 
presence will create the impression that I have two witnesses and 
lead the debtor to admit his debt. Even so, it is prohibited to do 
this, due to that which is stated: “Distance yourself from a false 
matter.” 


From where is it derived that a student. . 


.and sees a claim that 


HALAKHA 
A student whose teacher says to him, you know, etc. - Ta 


“You shall not bear false witness against your neighbor” 


provides advantage for a poor person, etc. — TXIN.. aiara) pan 
3) ny mat: In the case of a student who sits before his teacher 
who is sitting in judgment, and he has an insight that would be 
advantageous for the poor person and disadvantageous for the 
wealthy person, if the student remains silent he is in violation of 
mitzva: “Distance yourself from a false matter.’ The same halakha 
applies even when the two litigants are of the same socioeco- 
nomic status (Rambam Sefer Shofetim, Hilkhot Sanhedrin 22:2; 
Shulhan Arukh, Hoshen Mishpat 9:7, and Sma and Shakh there). 


From where is it derived that a student who sees his teacher 
who is erring, etc. — 15) myiew ih] OK aiw aueay) pan: Ina 
case where a student sees that his teacher is erring in judgment, 
he should not say to himself: | will wait until my teacher issues his 
verdict and then | will void his ruling and reestablish it, so that the 
verdict will carry my name, as it is written: “Distance yourself from 
a false matter.” Instead, he should respectfully say to his teacher: 
My teacher, you taught me that such and such is the halakha 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 22:3; Shulhan Arukh, 
Hoshen Mishpat 9:8). 


“DV TAN YI 137 b waxw: If a teacher says to his student: You 
knowin my regard that even if one were to give me one hundred 
times one hundred dinars, | would not fabricate a claim. Now, | 
have one hundred dinars in the possession of so-and-so, to whom 
| lent money, but | have only one witness of the two required to 
testify about the loan and enable me to collect payment; the 
student may not testify. If he does, he is a false witness (Rambam 
Sefer Shofetim, Hilkhot Edut 17:5; Shulhan Arukh, Hoshen Mishpat 
28:1, and in the comment of Rema). 


| have one witness — % IV KAD IM: If one’s teacher says to 
him: Come and stand there beside him and do not say anything; 
your silent presence will create the impression that | have two 
witnesses and lead the debtor to admit his debt. It is prohibited 
to stand there even though he does not testify, due to the fact that 
it is stated with regard to this and other similar matters: “Distance 
yourself from a false matter” (Rambam Sefer Shofetim, Hilkhot Edut 
17:6; Shulhan Arukh, Hoshen Mishpat 28:1, and in the comment of 
Rema). 


LANGUAGE 
Chain [kolar] - bip: From the Latin collare, a chain 
or metal ring placed around the necks of prisoners or 
animals. 


Neck chain of a Roman prisoner 
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And I will extend the oath and Sua him to take an 
Rashi explains that the reierenee? is to a case miter the 
other item that the creditor is claiming is one for which a 
debtor is not liable to take an oath, e.g. land. The creditor 
cannot compel the debtor to admit that he owes him the 
land, so he schemes to compel him to take an oath with 
regard to another claim and then asks the court to extend 
the oath to cover his claim of land as well. 


———_ LANGUAGE ——___ 


Your fine shoes [puzmakei] — ¥12138: Apparently of Per- 
sian origin, the precise source of this word and its meaning 
are unclear. In the Talmud, the word puzmakei is cited in 
reference to boots, although there too, there is no con- 
sensus with regard to its meaning in the various sources. 
According to the commentaries, the reference is to high 
leather boots, which were apparently the shoe worn by 
wealthy men. 


Ancient Greek depiction of a leg with a tall, front-lacing boot 
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There are three halakhot with regard to a creditor: From where 
is it derived with regard to one who is seeking repayment from 
another of a debt of one hundred dinars, and there are no wit- 
nesses to that effect, that he shall not say:" I will claim that he owes 
me two hundred dinars so that he will admit that he owes me 
one hundred dinars, and he will become liable to take an oath to 
me, the oath of one who admits to part ofa claim, and on that basis 
I will extend the oath and compel him to take an oath with regard 
to a debt that he owes me from another place?" It is derived as 
the verse states: “Distance yourself from a false matter.” 


From where is it derived with regard to one who is seeking repay- 
ment from another of a debt of one hundred dinars and claims 
that the debtor owes him two hundred dinars, that the debtor 
shall not say: I will completely deny his claim in court, and I will 
admit to him outside court so that I will not become liable to 
take an oath to him and he will not extend the oath and compel 
me to take an oath with regard to a debt that I owe him from 
another place? It is derived as the verse states: “Distance yourself 
from a false matter.” 


From where is it derived with regard to three who are seeking 
repayment from one individual for a total of one hundred dinars," 
that one of the three should not assume the role of a sole litigant 
and claim one hundred dinars, and the other two will assume the 
role of witnesses so that they will exact payment of one hundred 
dinars from the debtor and divide it among them? It is derived as 
the verse states: “Distance yourself from a false matter.” 


There are three halakhot with regard to a judge: From where is it 
derived with regard to two individuals who came to judgment, 
one dressed in rags" and one dressed in a garment worth one 
hundred times one hundred dinars, that the judges say to the 
wealthy person: Dress like the poor person or dress the poor 
person in a garment like yours? It is derived as the verse states: 


“Distance yourself from a false matter.” The Gemara relates: 


When individuals would come before Rava bar Rav Huna 
for judgment he would say to them: Remove your fine shoes 
[puzmukaikhu]‘ and descend for judgment, so you will not appear 
more distinguished than the other litigant. 


From where is it derived that a judge should not hear the state- 
ment of one litigant" before the other litigant comes to court? It 
is derived as the verse states: “Distance yourself from a false 

matter.” 


— mn — 


One who is seeking repayment from another of a debt of one 
hundred dinars, that he shall not say, etc. — Aaa ivana nwisy 
ADN? Kw: It is prohibited for one to present a false claim in 
order to pervert justice or to delay it. For example, if one seeks 
to collect a debt of one hundred dinars from another, he may 
not demand two hundred dinars so that the debtor will admit 
to part of the claim and be liable to take an oath. Similarly, one 
who owes another one hundred dinars may not say: | will deny 
it all in court so that | will be exempt from taking an oath, but | 
will admit my debt to him in private. With regard to schemes of 


that kind, the verse states: “Distance yourself from a false matter” 


(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 16:9). 


Three who are seeking repayment from one individual for a 
total of one hundred dinars - apga mn pwiaw nyw: If three 
creditors had a claim of a total of one hundred dinars on the 
same debtor, and the debtor denied the claim, one of the three 
may not act as a sole litigant and have the other two testify on 
his behalf, so that when they seize the debt from the defendant 
they will divide it among themselves. With regard to this and 
other similar matters it is written: “Distance yourself from a false 
matter” (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 16:10). 


One dressed in rags, etc. - ^3) puwa wish ‘ants: If two liti- 
gants come before the court, one dressed in fine garments and 
the other in rags, the judge says to the one dressed in fine gar- 
ments: Dress him as you are dressed for the duration of the trial, 
or dress like him. In a case where the garments of the second 
litigant are not tattered, even though they are not as expensive 
as the garments of the first, there is no need to insist that the 
value of their garments be equal. Today, this halakha is not in 
effect. Perhaps it applies only to extremely expensive clothing 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 21:2; Shulhan Arukh, 
Hoshen Mishpat 17:1, and Sma and Shakh there). 


That a judge should not hear the statement of one litigant - 
pI bya “aI yaw Kow pond: It is prohibited for a judge to hear 
the statement of one litigant prior to the arrival of the opposing 

litigant or in any circumstance where the other litigant is not 
present. Likewise, it is prohibited for the litigant to present his 

case before the judge when he is not in the presence of the 

opposing litigant, as the verse states: “Distance yourself from a 

false matter.’ The Rema, citing the Maharil, writes that this applies 

only in a case where the judge is aware that he will be adjudicat- 
ing that case. But if he heard the claim of one of the litigants and 

the other litigant then agreed to submit to his judgment, the 

judge may adjudicate that case (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 21:7; Shulhan Arukh, Hoshen Mishpat 17:5). 
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From where is it derived that a litigant shall not explain the 
rationale behind his statements to the judge before the other 
litigant comes to court? It is derived as the verse states: “Dis- 
tance yourself from a false matter.” Rav Kahana teaches that 
this halakha is derived from that which is written: “You shall not 
accept [lo tissa] a false report” (Exodus 23:1), which he inter- 
prets as though it is written: You shall not cause others [lo tassi] 
to accept a false report. 


The verse states: “And did that which is not good among his 
people” (Ezekiel 18:18). Rav says: This is referring to one who 
comes to court with authorization" to present claims on 
behalf of another. And Shmuel says: This is referring to one 
who purchases a field concerning which there are those who 
contest ownership of it," as in that way, he involves himself in 
the disputes of others. 


§ The mishna teaches that the oath of testimony is practiced 
only with regard to those fit to testify." The Gemara asks: This 
statement serves to exclude what person not allowed to testify 
who was not mentioned explicitly in the mishna? Rav Pappa 
said: It serves to exclude a king" who, although he is neither 
a relative nor otherwise disqualified from testifying, does not 
testify in court. And Rav Aha bar Ya’akov said: It serves to 
exclude one who plays with dice," who is disqualified as a 
witness by rabbinic law. 


The Gemara notes: According to the one who says that the 
mishna excludes one who plays with dice from the oath of 
testimony, all the more so shoulda king be excluded, as he does 
not testify by Torah law. And according to the one who says 
that the mishna excludes a king from the oath of testimony, it 
may exclude only a king, but perhaps one who plays with 
dice is not excluded, as by Torah law he is fit to testify and it is 
the Sages who disqualified him. Therefore, he is not excluded 
from the oath of testimony, which is by Torah law. 


NOTES 


This is referring to one who comes with authorization - King - bn: A king does not sit in judgment, nor do others sit 


MMW KAT m: This is a case where one sends a representa- 
tive who is more forceful and more savvy with regard to the 
legal system to state his claim, thereby presenting the other 
litigant with a more formidable opponent. Moreover, since the 
dispute is not over property belonging to that representative, 
he does not have the prerogative to compromise (see Rashi). 
According to the Meiri, Rav is critical of the notion of trial by 
proxy, as it fosters hatred and discord between individuals, as 
well as because the individual who is acting as a proxy inserts 
himself into a quarrel for no reason. 

The early commentaries add that this is the halakha only 
when one comes with authorization because he is forceful 
and violent; however, one who seeks to recover another's 
money or to present his claim because the plaintiff lives far 
from the court is fulfilling a mitzva. The Ritva adds that in 
a case where there is concern that if the litigants confront 
each other in court, it will engender strife, it is preferable to 
authorize others to represent their interests to avoid such a 
confrontation. 


A field concerning which there are those who contest 
ownership of it — poy why ww mw: The reference is to 
a case where from the outset, he knew that there would be 
a dispute with those contesting his purchase of the field. He 
purchased the field anyway because he is a powerful man and 
will be able to rebuff any other claims of ownership (Rashi). 
Rabbeinu Hananel explains that it is wrong for one to enter 
into a situation that he knows from the outset will engender 
dispute. 


in judgment of him; he does not testify nor do others testify 
about him (Rashi, citing Sanhedrin 18a). This is derived from 
he verse: “You shall set a king over you” (Deuteronomy 17:15), 
which the Sages interpret to mean that fear of and deference 
o him must be universal. Furthermore, as stated earlier in the 
Gemara, one does not testify before a tribunal comprised of 
judges of lesser stature than his in cases involving monetary 
aw; and all the more so, it is not in keeping with the deference 
due the king to testify before others (Rashi). 


One who plays with dice — xapa pnw: According to the 
Ritva, this is merely an example, and the halakha is the same 
with regard to anyone who is disqualified from serving as a 
witness by rabbinic law. With regard to one who plays with 
dice, the Sages disqualified him because he compels others 
who believe that they will win in dice and whose reluctance 
to pay renders the acquisition of his money a transaction 
with inconclusive consent [asmakhta]. Although that does 
not render him a robber by Torah law, as that is only one who 
forcibly takes an item from another, the Sages disqualified 
him from serving as a witness. The Rid writes that the conclu- 
sion of the Gemara is that his disqualification is not due to 
the manner in which he collected his winnings; rather, he is 
disqualified because he is not involved in settling the world 
in a constructive manner. 


HALAKHA 


One who comes with authorization - ngwy73 xa: Anyone 
who comes to court with authorization to represent another 
and proffer his claims is included in the category of: “And did 
that which is not good among his people” (Ezekiel 18:18). This is 
so only when both litigants are present in the same town; it is 
permitted for one to represent a litigant who lives in a different 
town (Ra’avad; Tur). 

The Rema writes: Some say that it makes no difference 
whether the other litigant is in the same town; rather, in any 
case where the one who comes to court with authorization is a 
forceful individual, skilled in persuasively proffering a claim, he is 
merely one seeking to insert himself in a dispute that is not his, 
and falls into the category of: And did that which is not good. 
But if he represents the other in order to rescue the oppressed 
from his oppressor, he is performing a mitzva (Beit Yosef, cit- 
ing Tosafot). Others write that a litigant is unable to write an 
authorization to designate another as his representative without 
that person being aware of it first, as representing a litigant is 
considered a liability, and one can incur liability for another 
only with his knowledge. Even if the representative ultimately 
approves, the authorization is not valid (Rambam Sefer Kinyan, 
Hilkhot Sheluhin VeShutafin 3:5; Shulhan Arukh, Hoshen Mishpat 
723715 and Shakh there). 


Is practiced only with regard to those fit to testify — mx 
py prea Kox Masia: If one’s witnesses were disqualified as 
witnesses, or were unfit to testify, e.g., one of them is the king, 
even if the disqualification was by rabbinic law, the witness is 
not liable for taking a false oath of testimony, even if he knows 
relevant testimony and denied knowledge of it (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 10:1). 
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§ The mishna teaches: The oath of testimony is practiced both 
in the presence of the court and not in the presence of the 
court, when the potential witness takes the oath on his own. And 
if the oath is administered by others he is liable only when he 
denies, in court, any knowledge of the incident in question. This 
is the statement of Rabbi Meir. And the Rabbis say: Whether the 
witness takes the oath on his own or whether the oath is admin- 
istered by others, he is liable only when he denies, in court, any 
knowledge of the incident in question. The Gemara asks: With 
regard to what do they disagree? 


The Sages said the explanation before Rav Pappa: They dis- 
agree with regard to the method of derivation by means of a 
verbal analogy. Is the method to infer the halakha from the 
source of the verbal analogy and derive the details from that 
source as well, or is the method to infer the halakha from it but 
interpret the halakha according to its own place? 


The Gemara elaborates: Rabbi Meir holds: Infer from it and 
derive the details from it. The halakha of the oath of testimony 
is derived from the halakha of an oath on a deposit: Just as in 
the case of the oath on a deposit, one who takes the oath on 
his own is liable, so too in the case of the oath of testimony, 
one who takes the oath on his own is liable. And derive the 
details from it: Just as in the case of the oath on a deposit one 
is liable whether he took the oath in court or he took the oath 
not in court, so too in the case of the oath of testimony, one is 
liable whether he took the oath in court or he took the oath 
not in court. 


And the Rabbis hold: Infer the halakha from it but interpret 
the halakha according to its own place. The halakha of the oath 
of testimony is derived from the halakha of an oath ona deposit: 
Just as in the case of the oath on a deposit, one who takes the 
oath on his own is liable, so too in the case of the oath of testi- 
mony, one who takes the oath on his own is liable. But inter- 
pret the halakha according to its own place and derive the details 
of the halakha from the halakhot of the oath of testimony: Just 
as in the case of one who was administered an oath by others, 
if he denies knowledge of the matter in court, yes, he is liable, 
and if his denial does not take place in court, no, he is not liable; 
so too, one who took the oath on his own, if he did so in court, 
yes, he is liable, and if he did not take the oath in court, no, he 
is not liable. 


Rav Pappa said to the Rabbis: If the Rabbis derive liability for 
one who takes a false oath of testimony on his own by means of 
a verbal analogy from the oath on a deposit, then everyone 
agrees: Infer from it and derive the details from it, and even the 
Rabbis would concede that all of the halakhot of the oath of 
testimony are derived from the oath ona deposit; therefore, one 
is liable for an oath taken on one’s own even outside the court. 


Rather, this is the reason that the Rabbis hold that there is no 
liability for the oath of testimony taken on one’s own outside the 
court: They derive it by means of an a fortiori inference from 
the halakhot of the oath of testimony itself, as follows: And if one 
who was administered an oath by others is liable, when one 
takes the oath on his own, is he not all the more so liable? 
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And from the fact that they derived the halakha by means of an 
a fortiori inference, one is bound by the limitations that restrict 
that derivation: It is sufficient for the conclusion that emerges 
froman a fortiori inference to be like its source.” Therefore, just as 
one who is administered an oath by others, if the oath is adminis- 
tered in court, yes, he is liable, and ifit is not administered in court, 
no, he is not liable, so too, one who took the oath on his own, 
before a court, yes, he is liable, and if it is not before a court, no, 
he is not liable. 


The Rabbis said to Rav Pappa: How can you say that it is not with 

regard to the matter of: Infer from it and derive the details from it, 
that they disagree? But didn’t we learn in the mishna with regard 

to the oath on a deposit: The oath on a deposit is practiced 

with regard to men and with regard to women, with regard to 

non-relatives and with regard to relatives, with regard to those 

fit to testify and with regard to those unfit to testify. The oath ona 

deposit is practiced both in the presence of the court and not in 

the presence of the court, when the bailee takes the oath on his 

own. And if the oath is administered by others, he is not liable until 

he denies responsibility for the deposit in court. This is the state- 
ment of Rabbi Meir. And the Rabbis say: Whether the bailee takes 

the oath on his own or whether the oath is administered by others, 
once he denied the claim concerning the deposit he is liable. 


The question arises: From where do the Rabbis derive that one 
who is administered an oath on a deposit by others is liable, given 
that an oath of that kind is not mentioned in the Torah in the context 
of an oath on a deposit? Is it not that they derive it from the hala- 
khot of the oath of testimony?" And conclude from it that it is with 
regard to the matter of: Infer from it and derive the details from it, 
that they disagree? The Rabbis hold: Infer the halakha from it but 
interpret the halakha according to its own place. The fact that one 
is liable for an oath on a deposit that is administered by others is 
derived from the oath of testimony, but one does not derive that one 
is liable only if that oath is administered in the presence of a court. 
Rather, the oath on a deposit administered by others is derived from 
an oath on a deposit taken on one’s own; one is liable in both cases 
for an oath taken not in the presence of the court. 


Rav Pappa said to the Rabbis: From that mishna, yes, it is evident 
that the Rabbis and Rabbi Meir disagree with regard to the matter 
of: Infer from it and derive the details from it. However, no inference 
is to be learned from this mishna taught with regard to the oath of 
testimony, as perhaps the Rabbis derived their opinion by means of 
an a fortiori inference. 


§ The mishna teaches: And one is liable for the act of taking a false 
oath with intent. The Gemara asks: From where is this matter 
derived that one is liable to bring a sliding-scale offering for taking 
a false oath of testimony with intent? It is derived as the Sages 
taught: In all of the other cases where one is liable to bring a sliding- 
scale offering (see Leviticus 5:2-4), i.e., the defiling of the Temple 
or its sacrificial foods, and violating an oath on an utterance, it is 
stated: “And it is hidden”; but here, with regard to the oath of 
testimony, it is not stated: And it is hidden, which serves to render 
one liable for taking the oath intentionally just as he is liable for 
taking the oath unwittingly." 


G The mishna teaches: And one is liable for an unwitting act of 
taking a false oath provided that he takes the oath with intent in 
terms of the testimony. The Gemara asks: What are the circum- 
stances of the case of an unwitting act of taking a false oath with 
intent in terms of the testimony? Rav Yehuda says that Rav says 
that this is in the case of one who says: I know that taking this 
false oath" that I do not know the relevant information is prohibited, 
but I do not know whether or not one is liable to bring an offering 
for taking that oath. 


BACKGROUND 


It is sufficient for the conclusion that emerges from an 

a fortiori inference to be like its source — pan pa xab pt 
yD nin: This halakhic principle, referred to in short- 
hand as dayyo, restricts the conclusion that may be derived 

from an a fortiori inference. It prevents establishing limitless 

leniencies or stringencies from an a fortiori inference by 
creating parameters for its implementation. Dayyo is an 

extension of another principle: If you grasped the maxi- 
mum, you did not grasp the proper interpretation; if you 

grasped the minimum, you grasped the proper interpreta- 
ion. The principle of dayyo establishes that one derives an 

a fortiori inference in the following manner: Just as X is more 
stringent than Y with regard to point A, X is no less stringent 
han Y with regard to point B. One does not derive: Just as X 
is more stringent than Y with regard to point A, X is similarly 
more stringent than Y with regard to point B. If that were 
he case, there would be no limits to the conclusion derived 

rom the inference. 


NOTES 


Is it not that they derive it from the halakhot of the oath 
of testimony - mya ab Vast wd: The halakha of the oath 
on a deposit is stated in the Torah only in a case where one 
denies the claim himself and not when the oath is admin- 
istered by others. This can also not be derived a fortiori, as, 
on the contrary, liability in a case where one has an oath 
administered by others is less obvious than liability in a 
case where one takes an oath himself (Rashi). Rather, it 
must be that it was derived by means of a verbal analogy 
rom the oath of testimony. And even Rabbi Meir derives 
he halakha in that manner. The Rabbis derive from the 
oath of testimony only that there is liability for one who 
has an oath administered by others, but they do not derive 
hat the halakhot of the oath on a deposit will be identical 
o the halakhot of the oath of testimony to the extent that 
here is liability only if the oath is taken in court. Rather, in 
heir opinion, the halakhot derived with regard to the oath 
on a deposit are placed within the framework of the other 
halakhot of the oath on a deposit; therefore, one is liable 
or taking a false oath outside of court denying the claim. 


HALAKHA 


To render one liable for taking the oath intentionally just 
as he is liable for taking the oath unwittingly - by anb 
aiwa Pra: Witnesses who have knowledge of a matter 
hat is relevant to testimony and take an oath denying 
hat knowledge are liable to bring a sliding-scale offering, 
whether they took the oath intentionally or unwittingly 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:12). 


| know that taking this false oath, etc. - AyIaww IK YIP 
13) it: What is an unwitting oath of testimony? It is a case 
where one knows information relevant to testimony in a 
certain case, and he takes a false oath to the effect that 
he has no knowledge of the matter, and he is aware that 
aking a false oath is prohibited, but he is not aware that 
aking a false oath renders him liable to bring an offering. 
f he is not aware that it is prohibited to take a false oath, or 
if when he took the oath he forgot the matter and later he 
recalled it or was reminded that he knew testimony relevant 
o the matter, that is a false oath taken due to circumstances 
beyond his control, and he is exempt from liability to bring 
an offering (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:13). 
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NOTES =—W—____—_—_ 
Shall we say that we learn in the mishna - x22" xigh: This is 
difficult: If the matter is clear from the mishna, why were Rav 
Kahana and Rav Asi uncertain whether they had taken a false 
oath? Some explain that, apparently, it is not that clear, as if it 
were, why was it necessary for Rav to inform them that they 
are not guilty of taking an unwitting oath on an utterance? 


| administer an oath to you, etc. - 13) Day ax Yawn: The 
Rid writes that fundamentally, the plaintiff does not have the 
authority to administer an oath to the witnesses, and it is their 
prerogative whether to testify and in what manner to do so. 
Therefore, when he administers an oath to them, they can refuse 
to take the oath. The case here is one where they agree to take 
the oath themselves or where he administered an oath to them 
and they accepted the oath. 


Since they can no longer retract that denial and admit — 
nitin w phia DYN) Dyin: There is a principle with regard 
to testimony in court: Once a witness states his testimony he 
may not then state a revision, and any modifed testimony is 
inadmissible. 


HALAKHA 
Liability for taking a false oath of testimony, how so - nyaw 
%3 MWA: What are the circumstances of the oath of testi- 
mony? If witnesses know testimony relevant to a case involving 
monetary matters, and the plaintiff administers an oath to them 
to testify on his behalf and they deny knowledge of that matter 
and take an oath to that effect, that is the oath of testimony 
(Rambam Sefer Hafla'a, Hilkhot Shevuot 1:12). 


If he administered an oath to them...outside the court — 
pt ma) yin.. hy yaw: Witnesses are liable to bring an offer- 
ing for a false oath of testimony only if they deny knowledge 
of the relevant matter in court. That is the halakha in a case 
where they take the oath or the oath is administered by others 
in court, and in a case where they take the oath or the oath is 
administered by others outside the court. Therefore, when one 
demands that witnesses testify on his behalf, and they deny 
knowledge of the matter, and he administers an oath to them 
outside the court and they answer amen; and he administers 
additional oaths to them outside the court and they answer 
amen to each; if they later come to court and testify, they are 
not liable for taking a false oath of testimony. If they continue 
to maintain their ignorance of the relevant testimony in court, 
they are liable to bring a separate offering for each false oath 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:2, 10:16). 


He administered an oath to them five times — why wan 
Dyas wan: If one administers an oath to witnesses in court and 
they deny knowledge of the matter, and he administers addi- 
tional oaths in court or outside the court, even if they answer 
amen to each oath, or if they personally take additional oaths, 
they are liable to bring only one offering for a false oath of 
testimony. The reason is that once they deny knowledge of the 
matter, even if they were to recant and admit their knowledge 
of the matter, that testimony would be inadmissible. This is in 
accordance with the opinion of Rabbi Shimon. Nevertheless, 
although they are exempt from liability for taking a false oath 
of testimony, they are liable for taking a false oath on an utter- 
ance for each and every oath (Rambam Sefer Haflaa, Hilkhot 
Shevuot 10:18-19). 


If both of the witnesses denied knowledge of the incident 
together, etc. — 13) INN paw 1993: With regard to one who 
administers an oath to two witnesses in court and both deny 
nowledge of the incident simultaneously, i.e., if the second 
witness begins his denial within the time required for speaking 
a short phrase after the first concludes his denial, each is liable 
or taking a false oath of testimony. If the second witness begins 
his denial after a longer interval elapsed from the conclusion of 
he denial of the first, the first witness is liable for taking a false 
oath of testimony; the second witness is exempt, as even if he 
were to admit that he knew testimony relevant to the incident, 
hat testimony would not be sufficient to render the defendan 
iable to pay (Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:13). 
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The mishna teaches: But they are not liable for taking the oath 
if they were unwitting in terms of the testimony alone. If one 
actually forgot that he knows about the matter, he is exempt 
from bringing an offering. The Gemara asks: Shall we say that 
we learn in the mishna" that which Rav said in response to the 
dispute of Rav Kahana and Rav Asi? The Gemara (26a) cited 
a dispute between Rav Kahana and Rav Asi with regard to a 
certain statement of Rav, and each took an oath that his version 
was accurate. Rav told them that although the version of one of 
the amora’im was not accurate, he is not liable for taking a false 
oath, as each amora was convinced that his oath was true. This 
is not an unwitting oath; rather, it is an oath taken unaware. 


The Gemara responds: No, even though we learned this 
halakha in the mishna, Rav’s statement that the one who did 
not cite Rav’s statement accurately is exempt was necessary. It 
may enter your mind to say: It is only here, with regard to the 
oath of testimony, that one is exempt for unwittingly taking a 
false oath, as: And it is hidden, is not written concerning it, 
indicating that in order to be liable, we require that the halakhic 
status of the unwitting oath is similar to that of an intentional 
oath, i.e., he knows that he is taking a false oath, but he does not 
know that he is liable to bring an offering for doing so. Therefore, 
one who is unaware that it is a false oath is exempt. But there, 
in the case of Rav Kahana and Rav Asi, where each tookan oath 
on an utterance, where it is written: “And it is hidden,” even 
if it is entirely unwitting, i.e., they were totally unaware that 
the oath was false, one might say that he is liable. Therefore, Rav 
teaches us that even in the case of an oath on an utterance, one 
who is unwitting to that extent is exempt. 


MI S HNA Liability to bring a sliding-scale offering 


for taking a false oath of testimony, how 
so?" In a case where the plaintiff said to two individuals: Come 
and testify on my behalf, and they replied: On our oath we do 
not know any testimony on your behalf, i.e., we do not have 
any knowledge of the matter you speak of, or in a case where 
they said to him: We do not know any testimony on your 
behalf, and he said to them: I administer an oath to you," and 
they said: Amen; ifit was determined that they lied, these two 
witnesses are liable. 


If he administered an oath to them five times outside the 
court," and they came to court and admitted that they had 
knowledge of the incident in question and testified, they are 
exempt. But if they denied knowledge of the incident in court 
as well, they are liable for each and every one of the oaths 
administered to them outside the court. Ifhe administered an 
oath to them five times" before the court, and they denied 
knowledge of the incident, they are liable for taking only one 
false oath. Rabbi Shimon said: What is the reason for this 
ruling? Since once they denied that they had any knowledge of 
the incident they can no longer retract that denial and admit’ 
that they have knowledge of the matter. Therefore, there was 
only one oath of testimony, and there is no liability for the 
remaining oaths. 


If both of the witnesses denied knowledge of the incident 
together," both of them are liable. If they denied knowledge 
one after the other, the first who denied knowledge is liable, 
and the second is exempt, as once the first witness denies 
knowledge of the incident, the second is an individual witness, 
whose testimony is not decisive. If one of the two witnesses 
denied knowledge of the incident, and the other one admitted 
that he had knowledge and proceeded to testify, the one who 
denies knowledge of the incident is liable. 
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If there were two sets of witnesses that took the oath of testimony, 
and the first set denied" knowledge of the matter and then the 
second set denied knowledge of the matter, both of the sets are 
liable, because the testimony can exist with either of them, as 
even after the first set denies knowledge of the incident, the second 


remains capable of providing decisive testimony. 
Shmuel says: If the witnesses saw the plain- 


GE MARA tiff pursuing them," and they said to him: 


For what reason are you pursuing us? On our oath we do not know 
any testimony on your behalf, they are exempt, until they will hear 
a demand to testify directly from his mouth. The Gemara asks: 
What is Shmuel teaching us? We learn this in a mishna (35a): Ifthe 
plaintiff sent a request for testimony with his servant, or if the 
respondent said to the potential witnesses: I administer an oath 
to you that if you know any testimony on behalf of the plaintiff," 
i.e., my opponent in the litigation, you will come and testify on his 
behalf, and they took a false oath that they have no knowledge of 
the incident, they are exempt, 


HALAKHA 


Two sets of witnesses and the first set denied, etc. - nw 
DAWN MDS DW MD: In a case where one administered 
an oath to two pairs of witnesses, and both are fit to testify, if 
the first pair denied knowledge of the matter, and then the 
second set denied knowledge of the matter, the first group 
is exempt from liability for taking a false oath of testimony, as 
they rely on the testimony of the second pair, and the plaintiff 
will be able to collect his debt based on the testimony of that 
second pair. Therefore, the defendant is not liable to pay based 
on the testimony of the first pair who denied knowledge of 
that testimony (Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:15). 


If the witnesses saw the plaintiff pursuing them — YW mx] 
ipn: Witnesses are liable for taking a false oath of testimony 
only if they deny knowledge of the incident in question and 
take an oath after the plaintiff or his agent demand that they 
testify. How so? If they saw the plaintiff pursuing them and 
say to him: Why are you pursuing us? We take an oath that 
we have no knowledge of the matter on your behalf, they 
are exempt from liability for taking a false oath of testimony 
because the plaintiff did not demand their testimony, and they 
took the oath at their own initiative (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 9:7). 


That if you know any testimony on behalf of the plaintiff — 
my b PYT? ODN Oxw: If the defendant administered an oath 
to the witnesses that if they know testimony on behalf of the 
plaintiff they will testify on his behalf, they are exempt from 
liability for taking a false oath of testimony, as they are liable 
only if the plaintiff demands their testimony. It goes without 
saying that if one administers an oath to witnesses that they 
will testify on behalf of a second individual with regard to his 
claim against a third individual, and they take a false oath, they 
are exempt, as in that case the one demanding the oath is not 
a litigant at all (Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:7). 
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until they hear a demand to testify directly from the mouth of the 
plaintiff. 


The Gemara answers: Mentioning the case of the plaintiff pursuing 
them was necessary for Shmuel, as otherwise it could enter your 
mind to say: Since the plaintiff is pursuing them, it is like the 
case of one who says to them directly to testify. Therefore, Shmuel 
teaches us that although the intent of the plaintiff is for them to 
testify, the witnesses are liable only if he tells them so explicitly. 


The Gemara asks: But this too, we learn in the mishna: Liability to 
bring a sliding-scale offering for taking a false oath of testimony, 
how so? Ina case where the plaintiff said to two witnesses: Come 
and testify on my behalf, and they replied: On our oath, etc., from 
which it can be inferred that if the plaintiff said this to the witnesses, 
yes, they are liable, and ifhe did not say this to the witnesses, no, 
they are not liable. 


The Gemara rejects this: No proof may be cited from the mishna, as 
perhaps when the tanna states: In a case where the plaintiff said, he 
did not mean that this is the halakha only ina case where he specifi- 
cally verbalized his demand that they testify; rather, the same would 
be true even if he conveyed his intent in a non-verbal manner. 
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HALAKHA 


And if it is with regard to an oath on a deposit the 
bailees are liable — w3» 1/7753 Ort: Both a bailee 
who takes an oath after the owner of the deposit 
demands its return, and one who takes the oath on his 
own even though the owner did not demand return of 
the item are liable for taking a false oath on a deposit. 
How so? In a case where the bailee says to the owner: 
Why are you pursuing me? Is there any property of yours 
in my possession? On my oath you have no property in 
my possession, he is liable for taking a false oath on a 
deposit (Rambam Sefer Hafla‘a, Hilkhot Shevuot 7:5). 
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As, if you do not say so and assert that the language of the mishna 
is precise and one is liable only if the oath was in response to a verbal 
demand, then as for the mishna (36b), which teaches with regard 
to a deposit: Liability to bring a guilt-offering for taking a false oath 
on a deposit, how so? In a case where the owner said to the bailee: 
Give me the deposit that belongs to me and is in your possession, 
would you say there, also, that if the owner said this to the bailee, 
yes, he is liable, and if he did not say this to the bailee, no, he is not 
liable? But doesn’t the verse “And deals falsely with his colleague 
in a matter of deposit” (Leviticus 5:21) indicate that the bailee is 
liable for any denial of the deposit at all, unrelated to the nature of 
the claim raised by the owner of the item? 


Rather, it must be that when the tanna says with regard to the oath 
ona deposit: In a case where the owner said to the bailee, he did not 
mean that this is the halakha only in a case where he specifically 
verbalized his demand. Here too, with regard to the oath of testi- 
mony, the tanna did not mean that this is the halakha only in a case 
where the plaintiff specifically verbalized his demand. 


The Gemara asks: What is this comparison? Granted, if you say that 
here, when the tanna says in the mishna with regard to the oath of 
testimony: In a case where the plaintiff said to two individuals, it is 
specifically in a case where the plaintiff verbalized his demand, one 
could explain that the tanna taught there, with regard to the oath 
on a deposit: In a case where the owner said, due to the fact that he 
employed that formulation here in the mishna. Tanna’im frequently 
employ uniform language in different cases, even though there are 
halakhic differences between them. But if you say that neither there 
with regard to the oath on a deposit is it specifically in a case where 
the owner verbally said, nor here with regard to the oath of testi- 
mony is it specifically in a case where the plaintiff verbally said, why 
do I need to teach: Said, said, in both instances? 


The Gemara answers: Perhaps the tanna is teaching us the matter 
in the manner in which it typically occurs, as both a plaintiff and 
the owner of a deposit typically articulate their claims verbally. It 
may still be that if the demand was conveyed non-verbally, the wit- 
ness is liable. Since there is no proof from the mishna, the statement 
of Shmuel is necessary to teach that ifthe demand is not articulated 
verbally, the witness is not liable for taking a false oath. 


The Gemara notes that it is taught in a baraita in accordance with 
the opinion of Shmuel: In a case where the witnesses saw that the 
plaintiff was pursuing them, and they said to him: For what reason 
are you pursuing us; on our oath we do not know testimony on 
your behalf, they are exempt. And if it is with regard to an oath on 
a deposit, in a case where the owner is pursuing the bailee and he 
denies that the deposit is in his possession, the bailees are liable," 
as they are liable for any denial of the deposit at all, irrespective of 
the nature of the claim raised by the owner of the item. 


§ The mishna teaches: If he administered an oath to them five 
times and they came to court and admitted that they had knowledge 
of the incident and testified, they are exempt. But if they denied 
knowledge of the incident in court as well, they are liable for each 
and every one of the oaths administered to them outside the court. 


The Gemara asks: From where do we derive that it is specifically for 
denial in court that they are liable, and they are not liable for 
denial outside court? 


Abaye said: It is derived as the verse states with regard to the oath 
of testimony: “If he does not utter it, he shall bear his iniquity’ 
(Leviticus 5:1), from which it is derived: I said this halakha to you 
only in a place where, were this witness to utter his testimony, that 
other individual becomes liable to make a monetary payment, i.e., 
in court. He is not liable for denial in a place where his testimony 
would not render one liable to pay. 
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Rav Pappa said to Abaye: If so, say that it is not the denial but the 
oath itself; if it is taken in court, yes, he is liable, and if it is that 
which is not taken in court, no, he is not liable. 


Abaye said to Rav Pappa: That should not enter your mind, as it 
is taught in a baraita that the verse: “And it will be when he is guilty 
of any one of these” (Leviticus 5:5), serves to render one liable 
to bring an offering for each and every instance when one repeat- 
edly performs the transgressions for which one is liable to bring a 
sliding-scale offering. And if it enters your mind that one is liable 
only for an oath taken in court, is one liable for each and every 
oath? But didn’t we learn in the mishna: If he administered 
an oath to them five times before the court, and they denied 
knowledge of any testimony relating to the incident, they are liable 
for taking only one false oath. Rabbi Shimon said: What is the 
reason for this ruling? Since once they denied that they had any 
knowledge of the matter they can no longer retract that denial 
and admit that they have knowledge of the matter. Abaye explains: 
Rather, must one not conclude from it that one is liable for each 
and every oath taken outside court; but one is liable only if the 
denial is in court? 


§ The mishna teaches: Ifboth of the witnesses denied knowledge 
of the incident together, both of them are liable. The Gemara asks: 
But isn’t it impossible for two events to coincide precisely?’ By 
necessity, one denial must have preceded the other. 


Rav Hisda said: In accordance with whose opinion is this mishna? 
It is in accordance with the opinion of Rabbi Yosei HaGelili, who 
says: It is possible for two events to coincide precisely. 


Rabbi Yohanan said: Even if you say that the mishna is in accor- 
dance with the opinion of the Rabbis who disagree with Rabbi 
Yosei HaGelili, the mishna can be interpreted in a case where 
both of them denied knowledge of relevant testimony within 
the time required for speaking a short phrase," and the halakhic 
status of a pause or retraction within the time required for speak- 
ing a short phrase is like that of continuous speech." Although the 
two statements did not coincide precisely, their halakhic status is 
as if they did. 


Rav Aha of Difti said to Ravina: After all, how long is the dura- 
tion of: Within the time required for speaking a short phrase? It 
is an interval equivalent to the duration of the three-word greeting 
of a student to his teacher: Shalom alekha rabbi. Some say that it 
is a briefer interval, equivalent to the duration of the two-word 
greeting of a teacher to his student: Shalom alekha. According to 
either opinion, in the time that elapses until the two of them say: 
On my oath we do not know any testimony for you, it is an inter- 
val greater than the time required to utter those words. How, then, 
can the mishna be interpreted as referring to a case where they 
stated their denials within the time required for speaking those 
words? Ravina said to Rav Aha of Difti: The case in the mishna is 
one where each and every potential witness will issue his denial 
within the time required for speaking, starting from the end of 
the statement of the other. 


HALAKHA 


NOTES 


But isn't it impossible for two events to coincide 
precisely — oynay) WN P% NT: There is a tannaitic 
dispute if it is truly possible for two events to coincide 
precisely. According to the Rabbis, it is not possible; 
one event of necessity precedes the other even if the 
difference between them is infinitesimal. Therefore, 
when two events appear to coincide, there is uncer- 
tainty with regard to which of the events occurred first. 
Rabbi Yosei HaGelili holds that it is possible for two 
events to coincide precisely. 


Where both of them denied knowledge of relevant testi- 
mony within the time required for speaking a short phrase - 
WaT ID Jina Paw WwW: One who administers an oath to 
two witnesses in court and both deny knowledge of the matter 
simultaneously, i.e., if the second witness begins his denial 
within the time required for speaking a short phrase after 
the first concluded his denial, each is liable for taking a false 
oath of testimony and each brings a sliding-scale offering, in 
accordance with the mishna and the opinion of Rabbi Yohanan 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:13). 


The halakhic status of two statements spoken within the 
time required for speaking a short phrase is like that of 
continuous speech — 92873 112° 73 Jin: One who takes 
an oath, and within the time required for speaking a short 
phrase, which is a period of time whose duration is equivalent 
to the duration of the greeting of a student to a rabbi: Shalom 
alekha rabbi, which means: Greetings to you my teacher, he 
retracts his oath, his oath is revoked and is not binding. The 


halakha is the same with regard to other areas of Torah law, 


e.g., forewarning and testimony. Exceptions to this principle 


include blaspheming God, acceptance of idol worship, con- 
secration and substitution of consecrated items, marriage, 
and divorce (Rambam Sefer Hafla‘a, Hilkhot Shevuot 2:17, and 
Sefer Shofetim, Hilkhot Sanhedrin 12:2 and Hilkhot Edut 20:3; 
Shulhan Arukh, Orah Hayyim 209:2, Yoreh De‘a 204:3, and Hoshen 
Mishpat 29:1). 
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HALAKHA 

One who administers an oath to one witness - wan 
‘IN TY: If one witness denied knowledge of the matter 
and took an oath to that effect, he is exempt from liability 
for taking a false oath of testimony. This is because the 
testimony of one witness cannot render another liable 
to pay, in accordance with the opinion of the Rabbis 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:5). 


To render one liable to take an oath that he is coming - 
ITI NP maw: One who is being sued by another with 
regard to a certain matter, and denies the claim, and one 
witness testifies against him that he does in fact owe 
what the suit claims he owes, is liable by Torah law to 
take an oath that he does not owe anything (Rambam 
Sefer Shofetim, Hilkhot Toen VeNitan 1:1; Shulhan Arukh, 
Hoshen Mishpat 87:1). 
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§ The mishna teaches: If they denied knowledge one after the 
other, the first one who denied knowledge is liable, and the second 
one is exempt, as once the first witness denies knowledge of the 
incident, the second is an individual witness, whose testimony is 
not decisive, and he is exempt from the oath of testimony. The 
Gemara notes: The mishna is not in accordance with the opinion 
of this tanna, as it is taught in a baraita: In the case of one who 
administers an oath to one witness," the witness is exempt from 
bringing an offering for taking a false oath of testimony; and Rabbi 
Elazar, son of Rabbi Shimon, deems the witness liable to bring an 
offering. In his opinion, the second witness in the case in the mishna 
would be liable, not exempt. 


The Gemara suggests: Let us say that they disagree about this: One 
Sage, the first tanna, holds: When one witness comes to testify, it 
is to render the one against whom he is testifying liable to take an 
oath, and that is the reason that he is coming," as one witness can- 
not render him liable to make a monetary payment. And one Sage, 
Rabbi Elazar, son of Rabbi Shimon, holds: When one witness 
comes to testify, it is to render the one against whom he is testifying 
liable to make a monetary payment, and that is the reason that he 
is coming." The tanna’im disagree whether denial by one witness 
constitutes a denial with regard to monetary matters. 


The Gemara rejects this: And how can you understand their dispute 

in that way? Doesn’t Abaye say: All concede with regard to a wit- 
ness in the case of a sota that he is liable for taking a false oath of 
testimony; and all concede with regard to witnesses in the case of 
a sota; and there is a dispute with regard to witnesses in the case 

of a sota. All concede with regard to one witness that he is not 

liable for taking a false oath of testimony because he cannot render 
another liable to make a monetary payment; and all concede with 

regard to a witness testifying on behalf of the claimant when his 

counterpart, the defendant, is suspect about the oath. 


The Gemara suggests: Rather, all concede that when one witness 

comes to testify, it is to render the one against whom he is testifying 
liable to take an oath, and that is the reason he is coming." And 

here they disagree about this: One Sage, Rabbi Elazar, son of 
Rabbi Shimon, holds: A matter that causes financial loss is con- 
sidered to have monetary value. Although the testimony of one 

witness does not render one liable for monetary payment, occasion- 
ally the party against whom he testified will prefer to pay rather than 

take the oath that the witness rendered him liable to take. In those 

cases, the testimony of one witness does in fact cause money to be 

paid. And one Sage, the first tanna, holds: A matter that causes 

financial loss is not considered to have monetary value. 


NOTES 
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It is to render the one against whom he is testifying liable to 
take an oath that he is coming - XIX XPT NYT Tawh: One 
witness cannot render the defendant liable to pay money, but 
he can render him liable to take an oath that what the witness 
is claiming is false. This being the case, the testimony here is not 
at all about monetary matters, and is therefore not considered 
testimony as far as the oath is concerned (Rashi). As the Gemara 
will elucidate further on 33b, the oath of testimony is required 
only where one denies having knowledge relevant to testimony 
that would render another liable to make a monetary payment. 


It is to render the one against whom he is testifying liable 
to make a monetary payment that he is coming - xin) 
SOX Nip: Rashi and others explain that according to this explana- 
tion, Rabbi Elazar, son of Rabbi Shimon, disputes the principle 
established throughout the Talmud that the testimony of one 
witness does not render another liable to pay. Apparently he 


interprets the verse: “One witness shall not rise to testify against a 
man for any iniquity or for any sin” (Deuteronomy 19:15), to mean 
that only with regard to rendering one liable to be punished is 
one witness insufficient; but with regard to monetary matters, 
the testimony of one witness suffices. 

Others explain that this is not the correct understanding of the 
opinion of Rabbi Elazar. They explain that he holds that although 
the testimony of one witness cannot render another liable to pay, 
itis testimony that has a monetary aspect, as conceivably another 
witness may appear and their testimony can join together to con- 
stitute the testimony of a pair of witnesses (Ri Migash; Rashba). 
One of the later commentaries explains that according to Rabbi 
Elazar the testimony of one witness supports the claimant, who 
is seeking to require payment, and based on that testimony 
the defendant is liable to pay that sum. Nevertheless, the Torah 
provides the defendant with an alternative to payment, by means 
of taking an oath (Porat Yosef). 
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§ With regard to the matter itself, Abaye says: All concede with 
regard to a witness in the case ofa sota that he is liable for taking a 
false oath of testimony; and all concede with regard to witnesses 
in the case of a sota; and there is a dispute with regard to witnesses 
in the case of a sota. All concede with regard to one witness, and 
all concede with regard to a witness testifying on behalf of the 
claimant when his counterpart is suspect about the oath. 


The Gemara elaborates: All concede with regard to a witness in 
the case of a sota that he is liable" for taking a false oath of testimony 
in the case of a witness of impurity. This is referring to a case where 

the husband issues a warning to his wife in the presence of two 

witnesses that she may not enter into seclusion with a certain man 
and witnesses testify that she entered into seclusion with him, and 

one witness testifies that she engaged in intercourse with that man, 
as in that case the Merciful One accorded credibility to the wit- 
ness, as it is written with regard to a sota: “And there is no witness 

against her” (Numbers 5:13), that she engaged in intercourse. From 
that verse it is derived that any witness that there is against her is 

sufficient to render her forbidden to her husband and enable him 
to divorce her without paying the sum stipulated in the marriage 

contract. Therefore, the witness who testified that she engaged in 
intercourse with that man is for all intents and purposes a witness 

to a monetary matter. 


And all concede with regard to witnesses in the case ofa sota that 

each witness is exempt" from liability due to a false oath of testi- 
mony. This is referring to the case of witnesses of warning, who 

testify that the jealous husband warned his wife not to enter into 

seclusion with a certain man, as each witness is the cause of a cause 

of financial loss, not a direct cause of that loss. In order to lose pay- 
ment of her marriage contract, in addition to the witnesses of warn- 
ing, witnesses of seclusion would also be required, after which either 
a witness would testify that she engaged in intercourse or she would 

be required to drink the bitter water ofa sota, either of which would 

confirm that she engaged in an adulterous relationship. 


And there is a dispute with regard to witnesses in the case of a 
sota;" this is referring to witnesses of seclusion who testify that the 
woman who was warned by her husband in fact entered into seclu- 
sion with the man in question. One Sage, Rabbi Elazar, son of Rabbi 
Shimon, holds that a matter that causes financial loss is consid- 
ered to have monetary value, and each witness is liable for taking 
a false oath of testimony, as had they testified the woman would lose 
her marriage contract. And one Sage, the Rabbis, hold that a matter 
that causes financial loss is not considered to have monetary value, 
and he is exempt. 


§ It is stated above further: All concede with regard to a witness 
testifying on behalf of the claimant when his counterpart is suspect 
about the oath. All concede in the case of one witness, as in the 
incident with Rabbi Abba. 


And there is a dispute with regard to witnesses in the case of 
a sota - miD wa ngba: The witnesses to the seclusion do not 
actually effect monetary loss; they indirectly cause the monetary 
loss, as their testimony could lead the woman to confess or to 
refuse to drink the bitter water and thereby lose the right to pay- 
ment of her marriage contract. According to Abaye, the dispute 


NOTES 


with regard to that matter, which is similar to their dispute cited 
earlier in the Gemara with regard to one witness whose testimony 
is an indirect cause of the litigant’s liability in monetary payment, 
even though that payment is not an inevitable consequence of 
his testimony, whether that is considered testimony involving a 
monetary matter. 


between Rabbi Elazar, son of Rabbi Shimon, and the Rabbis is 
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All concede with regard to a witness in the case of 
a sota that he is liable - a»mw aviv wa DTin Yan: 
f one warned his wife not to enter into seclusion 
with a particular man and there are witnesses who 
say that she entered into seclusion with him, and 
here is one witness who says that she engaged in 
intercourse with him, if the husband administers 
he oath of testimony to the witness and he denies 
nowledge of the matter, he is liable for taking a 
alse oath of testimony. Had he testified, his testi- 
mony would have caused the woman to be divorced 
rom her husband without receiving payment of 
her marriage contract (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 10:8). 


All concede with regard to witnesses in the case of 
a sota that each witness is exempt - "193 DTi bon 
‘DSW vid: If one administered an oath to those 
who witnessed the husband's warning or to those 
who witnessed the woman entering into seclusion, 
and they denied knowledge of the matter and took 
an oath to that effect, they are exempt from liability 
or taking a false oath of testimony, as even had they 
estified, their testimony would not have effected 
monetary payment. Their testimony would have 
been effective only in terms of rendering the woman 
iable to drink the bitter water of a sota. Although 
hat testimony could ultimately cause her to lose 
her marriage contract if she refuses to drink the bit- 
er water, the testimony is merely an indirect cause 
of financial loss and is not considered testimony 
with regard to a case involving monetary matters 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:7). 
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The Gemara elaborates: All concede with regard to a witness testify- 
ingon behalf of the claimant when his counterpart is suspect about 

the oath." The testimony of one witness renders the borrower liable 

to take an oath that he does not owe money. The Gemara asks: In a 

case where who is suspect? If we say that the borrower who is 

denying the debt is suspect, and it is a case where the lender says 

to the witness: If you came and testified on my behalf I would have 

taken an oath and taken the sum owed me from the borrower, since 

he is suspect with regard to oaths, why would the witness be liable 

for taking a false oath of testimony? Let the witness say to the lender: 
Who could say that you would have taken an oath? Since there is 

no certainty that he would have taken the oath, the witness is merely 
the cause of a cause of financial loss. 


Rather, it is a case where both the borrower and the lender are 
suspect, as the Master says: Since both are suspect, the oath reverts 
to the one who is initially obligated to take it, i.e., the borrower, and 
since he is unable to take the oath because he is suspect, he pays 
the entire claim to the lender. One witness rendered the borrower 
liable to pay the debt. 


Abaye said: All concede in the case of one witness, as in the incident 
with Rabbi Abba. What are the circumstances? As there was a cer- 
tain man who snatched a silver ingot from another. The one from 
whom it was taken came before Rabbi Ami while Rabbi Abba was 
sitting before him, and he went and brought one witness who testi- 
fied that the defendant indeed snatched it from him. The one who 
snatched it said to him: Yes, it is true that I snatched it, but I merely 
snatched that which was mine." 


Rabbi Ami said: How shall judges rule in this case? Let the judges 

require him to pay. But there are not two witnesses who witnessed 

the robbery. Let the judges rule to exempt him from payment. But 

there is one witness that he snatched the ingot. Based on the testi- 
mony of that witness, let the alleged robber take an oath that he did 

not snatch the ingot. But once he said: Yes, I snatched it, but I 

merely snatched that which was mine, his halakhic status is like that 
of a robber," who is disqualified from taking an oath. Rabbi Abba 

said to him: He is one who is obligated to take an oath but is unable 

to take an oath, and anyone who is obligated to take an oath but 

is unable to take an oath is liable to pay. In that case, were that wit- 
ness to take a false oath and deny knowledge of the matter, he would 

be liable. 


HALAKHA 


All concede with regard to a witness testifying on behalf 
of the claimant when his counterpart is suspect about the 
oath - ayawan by awn aawa otin Yan: If the plaintiff and 
the defendant were both suspected of taking false oaths, in 
which case neither takes an oath, and the plaintiff administered 
an oath to one witness to come and testify on his behalf, and the 
witness denied knowledge of the matter and took a false oath 
to that effect, he is liable for taking an oath of testimony, as had 
he testified he would have rendered the defendant liable to pay 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:10). 


Once he said, yes | snatched it but | merely snatched that 
which was mine, his halakhic status is like that of a robber - 
Pua mh ay sen ty aun pe waNeT PD: The early commentar- 
ies note: This individual is certainly not disqualified from taking 
an oath as a robber based on the testimony of one witness, 
especially since he claims that the item is his. Some cite a vari- 
ant reading in which instead of this line, the Gemara says: But 
didn't he admit it? Rashi infers the same conclusion from the 
term: Like a robber, as that indicates that his halakhic status 
vis-a-vis the oath is like that of a robber who is ineligible to 
take an oath, but it is not for the same reason. Rather, it is due 
to the fact that he is unable to take an oath contradicting the 
testimony of the witness, as he admitted that the testimony of 
the witness is correct. 


NOTES 


The ingot of Rabbi Abba - Kats +3771 XD): If one accuses 
another: You snatched an item from me, and he produces one 
witness who testifies that he snatched the item, and the accused 
confirms that he snatched the item but claims that the item 
belonged to him, the accused is one who is liable to take an 
oath who is unable to take an oath; therefore, he is liable to pay 
for the item that he snatched (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 4:8 and Sefer Nezikin, Hilkhot Gezeila VaAveda 4:14; 
Shulhan Arukh, Hoshen Mishpat 75:13, 364:4). 


The Rashbam (Bava Batra 34a) explains that he cannot alter 
the formula of the oath and take an oath that he snatched his 
own item, because that is not an oath required by Torah law. 
From the commentary of the Nimmukei Yosef on Bava Batra it 
appears that the halakhic status of the testimony of one witness 
is like that of two witnesses, with the exception that one witness 
cannot render the defendant liable to pay money, while two 
witnesses can. Therefore, based on the testimony of one witness, 
the one who snatched the item assumes the halakhic status of 
a robber and he is unfit to take an oath in this or any other case 
(see Kuntres HaRe‘ayot). 
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§ Rav Pappa says: All concede with regard to the witness of a 
death that he is liable for taking an oath of testimony if he took 
a false oath and denied knowledge of the incident, and all concede 
with regard to the witness of a death that he is exempt in that case. 


The Gemara elaborates: All concede with regard to the witness 
of a death that he is exempt where he said to the wife herself 
that her husband is dead, but he did not tell it to the court, and 
now he denies his earlier statement, as we learned in a mishna 
(Eduyyot 1:12): The woman who said: My husband died," shall 
remarry on the basis of her own testimony. Likewise, if she says: 
My husband died, she shall enter into levirate marriage’ with her 
brother-in-law on the basis of her own testimony. The fact that the 
witness subsequently denied knowledge of the matter does not 
cause her to lose her marriage contract, since she can come to the 
court and testify based on the statement of the witness and collect 
her marriage contract. 


All concede with regard to the witness of a death" that he is liable 
ina case where he did not say that the husband is dead to the wife 
herself nor did he say it to the court. In that case, his denial of 
knowledge of the matter causes the wife to lose payment of her 
marriage contract. 


The Gemara asks: Shall we conclude from here that according to 

Rav Pappa, in the case of one who administers an oath to wit- 
nesses with regard to land, the witnesses are liable for taking a false 

oath of testimony, given that the marriage contract here is collected 

from land belonging to the husband? This matter is subject to a 
dispute between the Sages (37b). The Gemara answers: No proof 
may be cited from here, as perhaps Rav Pappais referring to a case 

where she seizes her husband’s movable property as payment for 
her marriage contract. Therefore, this is not considered testimony 
with regard to land. 


§ The mishna teaches: If one of the two witnesses denied knowl- 
edge of the incident, and the other one admitted" that he had 
knowledge and proceeded to testify, the one who denies knowl- 
edge of the incident is liable. The Gemara asks: Why was it neces- 
sary to teach this halakha in the mishna? Now that in the previous 
case, where the potential witnesses both denied knowledge of 
the matter one after the other, you said: The first is liable and 
the second is exempt, in a case where one denied knowledge and 
one admitted that he had knowledge and proceeded to testify, 
is it necessary to mention that the one who denied knowledge 
is liable? 


The Gemara answers: No, it is necessary to state this halakha ina 
case where both of them denied knowledge of the matter, and 
one of them retracted his denial and admitted to knowledge of 
the matter within the time required for speaking a short phrase." 
And this teaches us that the halakhic status of a pause or retraction 
within the time required for speaking a short phrase is like that 
of continuous speech. 


BACKGROUND 


She shall enter into levirate marriage - Dann: A man whose 
brother died without children is obligated by Torah law to marry 
his deceased brother's widow or to perform the rite of halitza 
(Deuteronomy 25:5-10). Until either levirate marriage or halitza 


has taken place, it is prohibited for her to marry another man. 


By Torah law, levirate marriage is effected exclusively by means 


of intercourse. The Sages instituted the practice of ma‘amar, 


in which the brother of the deceased husband betroths the 
widow with money or its equivalent value, or by means of a 


document of betrothal. This betrothal is not effective by Torah 
law. Intercourse consummates the marriage between the 
brother of the deceased and the widow, and she thereafter is 
his wife in every sense. Today, in virtually all Jewish communi- 
ties, levirate marriage is no longer an option and the brother- 
in-law is required to release the widow of his brother by means 
of the rite of halitza, wherein the widow removes a specially 
constructed shoe from the brother's foot. 


HALAKHA 


The woman who said, my husband died - 77aKv TYNI 
bya Ma: In the case of a woman with the presumptive 
status of a married woman who traveled abroad with her 
husband, if she returns and comes before the court and 
claims that her husband is dead, she is deemed credible; 
based on her own claim, it is permitted for her to remarry 
or to enter into levirate marriage with the brother of her 
late husband (Rambam Sefer Nashim, Hilkhot Geirushin 
12:15; Shulhan Arukh, Even HaEzer 17:43). 


All concede with regard to the witness of a death — 
nnn Iya oti Spa: If a woman administered an oath to 
one witness so that he will testify on her behalf that her 
husband is dead, and the witness took an oath denying 
knowledge of the matter, he is liable for taking a false oath 
of testimony, as had he testified on her behalf she would 
have been eligible to receive payment of her marriage 
contract. In what case are these matters stated? They are 
stated only in a case where she could have collected pay- 
ment of her marriage contract from the movable property 
of her husband's estate. But if she can collect payment only 
from his landed property, the witness would be exempt 
from taking an oath of testimony. The same halakha would 
apply in a case where there were two witnesses, as in any 
case where one administers an oath to witnesses with 
regard to land, they are exempt from taking an oath of tes- 
imony (Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:11-12). 


If one denied and one admitted — 10X% 7717 INK 392: 
f there were two witnesses and one admitted knowledge 
of the matter and the other denied any knowledge of 
he matter, the one who denied knowledge, whether he 
denied it first and then the other admitted knowledge or 
whether the other admitted it first and then he denied 
nowledge, is liable for taking a false oath of testimony. 
f both denied knowledge of the matter simultaneously, 
and the first recanted and within the time required for 
speaking a short phrase admitted knowledge of the mat- 
er, he is exempt from liability. The other who stands firm 
in his denial is liable for taking a false oath of testimony 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:14). 


NOTES 


And admitted to knowledge of the matter within the 
time required for speaking a short phrase - Jina 7717) 
27 Ja: According to this understanding of the mishna, 
the novel element in the mishna is not the halakha that 
a witness who remained firm in his denial is liable, as 
that is obvious. Rather, the novel element is that a wit- 
ness who initially denied knowledge of the matter and 
then retracted his denial and admitted that he knows of 
the matter is exempt from liability to bring an offering 
(Rashi). 


JE 


Shoe used for halitza, viewed from different angles 
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NOTES 

Relatives though their wives - oy »niwaa pai: There are 
two basic explanations of this matter. According to Rashi, 
this is a case where the two witnesses are related to each 
other through their wives, e.g., the two men are married 
to two sisters. According to Rabbeinu Hananel, this is a 
case where the witnesses are related to one of the litigants 
through their wives. 


BACKGROUND 
Moribund - nippis: The halakha is that one is considered 
alive until his death, and even one who is on his deathbed 
is alive. Nothing may be done to hasten his death. The 
testimony of witnesses who saw him on his deathbed is 
insufficient evidence for a rabbinical court to declare him 
dead and permit his wife to remarry. 
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HALAKHA 


Where the witnesses in the second set were relatives 
through their wives, etc. — ^9) ppniwa paip.. mw ayw: 
If one administered an oath to two pairs of witnesses and both 
are fit to testify, and one pair denied knowledge of the matter 
and the other pair denied knowledge of the matter, the first pair 
is exempt from the oath of testimony, since they rely on the fact 
that the testimony of the second pair will enable the plaintiff 
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The Gemara asks: Granted, according to Rav Hisda, who inter- 
prets the previous case in the mishna in which the two witnesses 
denied knowledge of the incident as one, and they are liable in 
accordance with the opinion of Rabbi Yosei HaGelili, a different 
halakha may be learned from each clause in the mishna. It is learned 
from the first clause that it is possible for two events to coincide 
precisely, and the latter clause was necessary to teach us that the 
halakhic status of a pause or retraction within the time required 
for speaking a short phrase is like that of continuous speech. But 
according to Rabbi Yohanan, the halakha of: Within the time 
required for speaking a short phrase, is learned from the first 
clause, and the halakha of: Within the time required for speaking 
a short phrase, is learned from the latter clause. Why do I need 
two clauses to teach the same halakha? 


The Gemara answers: Even according to Rabbi Yohanan, both 
clauses are necessary. Lest you say that this statement: The hala- 
khic status of a pause or retraction within the time required for 
speaking a short phrase is like that of continuous speech, applies 
only in a case where the first statement is a denial and the second 
statement is a denial; but in a case where the first statement is 
a denial and the second statement is an admission, say that no, 
its halakhic status is not like that of continuous speech and one 
cannot admit knowledge after having denied it. Therefore, the 
tanna teaches us that even in a case where he retracts the denial 
and admits his knowledge, its halakhic status is not like that of 
continuous speech. 


§ The mishna teaches: If there were two sets of witnesses that 
took the oath of testimony, and the first set denied knowledge of 
the matter and thereafter, the second set denied knowledge of the 
matter, both sets of witnesses are liable. The Gemara asks: Granted, 
the second set will be held liable, as since the first set denied 
knowledge of the matter, the ability of the plaintiff to collect his 
monetary claim is dependent exclusively on the second set, and 
their denial caused his loss. But why is the first set liable? 


But the second set of witnesses still stands available to testify, so 
what loss did the first set cause the plaintiff when they denied 
knowledge of the matter? 


Ravina said: What are we dealing with here? We are dealing with 
a case where the two witnesses in the second set were relatives 
through their wives™ at the time of the denial of the first set of 
witnesses. The two witnesses in the second set were married to two 
sisters, and brothers-in-law are unfit to serve as witnesses together. 
Therefore, the claim of the plaintiff is entirely dependent upon the 
testimony of the first set of witnesses. And the sisters who were 
wives of the witnesses in the second set were moribund.’ Lest you 
say that since, presumably, the majority of individuals who are 
moribund will actually die very soon, and therefore these two 
witnesses are fit to testify together, therefore, the tanna teaches us 
that since now in any event, the wives had not yet died, their 
husbands remain unfit to testify together. 


to collect his debt. The result is that the defendant is not liable 
to pay based on the testimony of the first pair. 

If the witnesses of the second pair were related to the plain- 
tiff or to the defendant through their wives, and the wives were 
dying, the first pair is also liable, as the second pair was not fit 
to testify when the first pair denied knowledge of the mat- 
ter. This is the case even though very soon, when the women 


die, the second group will be fit to testify. If the second pair 
denies knowledge of the matter after their wives die, they are 
obligated to take an oath of testimony, in accordance with the 
conclusion of the Gemara as explained by Rabbeinu Hananel 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:15). 
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MI S HNA In a case where the plaintiff said to the wit- 


nesses: I administer an oath to you con- 
cerning your refusal to testify if you do not come and testify on 
my behalf that I have in the possession of so-and-so a deposit, 
and an outstanding loan," and a stolen item, and a lost item, and 
they lied in reply: On our oath we do not know any testimony on 
your behalf, they are liable for taking only one false oath of 
testimony. 


But if they lied in reply: On our oath we do not know that you 
have in the possession of so-and-so a deposit, and an outstanding 
loan, and a stolen item, and a lost item, they are liable for each 
and every one of the components of the claim. It is as though they 
took a separate oath with regard to each of the details of the claim. 


Ina case where the plaintiff said to the witnesses: I administer an 
oath to you concerning your refusal to testify if you do not come 
and testify that I have in the possession of so-and-so a deposit 
of wheat, and barley, and spelt," and they lied in reply: On our 
oath we do not know any testimony on your behalf, they are 
liable for taking only one false oath of testimony. 


But if they lied in reply: On our oath we do not know any testi- 
mony on your behalf that you have in the possession of so-and- 
so wheat, and barley, and spelt, they are liable for each and every 
one of the components of the claim. 


Ina case where the plaintiff said to the witnesses: I administer an 
oath to you concerning your refusal to testify if you do not come 
and testify on my behalf that I have in the possession of so-and- 
so an outstanding payment for damage; or an outstanding pay- 
ment for half the damage," which the owner pays for damage 
caused by his innocuous ox goring another animal; or with regard 
to an outstanding payment of double the principal that a thief 
must pay the owner of the stolen item; or with regard to an out- 
standing payment of four or five times the principal that a thief 
pays when he stole a sheep or an ox, respectively, and then slaugh- 
tered or sold it; or in a case where the plaintiff said: I administer 
an oath to you concerning your refusal to testify if you do not come 
and testify that so-and-so raped my daughter;® or, he seduced 
my daughter;® or, that my son struck me;™ or, that another 
injured me;™ or, that he set my stack of grain on fire on Yom 
Kippur; if in any of these cases the witnesses took an oath falsely 
denying any knowledge of the matter on behalf of the plaintiff, 
these witnesses are liable for taking a false oath of testimony. 


BACKGROUND 


So-and-so raped my daughter - na nx nbs wore Dare: A man 
who rapes an unmarried girl or young woman between the 
ages of three and twelve-and-a-half years old is obligated by 
Torah law to marry her, and it is prohibited for him to divorce 
her. He is obligated to pay a fine for the rape (see Deuteronomy 
22:29), and to pay damages assessed based on the halakhot 
of personal injury. The marriage is subject to her consent and 
hat of her father. 


Seduced my daughter - ‘ma nx Amd: A man who persuades 
an unmarried young woman between the ages of twelve and 
welve and-a-half years to engage in sexual intercourse with 
him is called a seducer (see Exodus 22:16). He is liable by Torah 


and pay a fine equivalent in value to a virgin's dowry of two 
hundred dinars. The seduction of a girl under the age of twelve 


Or that my son struck me — 92 37W: This must be a case 
where the son struck the father but did not wound him, as 
had the son wounded him he would be liable to be executed 
by Torah law, and all those who are liable to be executed are 
exempt from payment. 


aw to pay her father for the humiliation that he caused her, 


NOTES 


falls under the category of rape, as the consent of a minor is 
halakhically irrelevant. 


My son struck me — %33 337: It is prohibited by Torah law 
(see Exodus 21:15) for a son or daughter to strike his father or 
mother. One who violates this prohibition and draws blood or 
causes a bruise is liable to be executed by strangulation. One 
who strikes his father and mother but does not draw blood 
or cause a bruise is liable to pay the five types of indemnity 
for an injury. 


Another injured me - "yan va ban: One who injures another 
is liable to pay him for five types of indemnity: Damage, pain, 
medical costs, loss of livelihood, and humiliation. If the aggres- 
sor pays his debt with land, he must pay from land of superior 
quality. That is the case for all payments of damages. 


Or that another injured me - ‘Jan *a Sanwn: Here too, as 
in the case of the burning of the pile of grain, it must be 
explained that the injury was inflicted on Yom Kippur and it 
was an injury with a wound for which one is liable to receive 
karet. Although he desecrated the sanctity of the day, he is 
liable to pay (Rashi). 
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HALAKHA 


| administer an oath to you...a deposit, and an outstand- 
ing loan, etc. = 1317) Maw i193.. oy by ax wan: If the 
plaintiff said to the witnesses: | administer an oath to you 
concerning your refusal to testify on my behalf that | have a 
deposit, an outstanding loan, a stolen item, or a lost item in 
he possession of so-and-so, and they denied knowledge of 
he matter and said to him: By our oath we do not know any 
estimony on your behalf, they are liable for taking only one 
alse oath of testimony. But if they said: By our oath we do not 
now any testimony that you have a deposit, an outstand- 
ing loan, a stolen item, and a lost item in the possession of 
so-and-so, they are liable for taking a false oath of testimony 
or each and every category (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 9:15). 


That | have in the possession of so-and-so a deposit of 
wheat and barley and spelt — pon itp mide va % ww 
paps priyws: If the plaintiff said to the witnesses: | admin- 
ister an oath to you concerning your refusal to testify that | 
have wheat, barley, and spelt in the possession of so-and-so, 
and they denied knowledge of the matter and said: By our 
oath we do not know any testimony on your behalf, they are 
liable for taking only one false oath of testimony. But if they 
said: By our oath we do not know any testimony that you 
have wheat, barley, and spelt in the possession of so-and-so, 
they are liable for taking a false oath of testimony for each and 
every category (Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:16). 


That | have in the possession of so-and-so an outstanding 

payment for damage and for half the damage - b ww 
pia SM) pu nbs ‘va: If the plaintiff said to the witnesses: 

| administer an oath to you concerning your refusal to testify 
that | have in the possession of so-and-so an unpaid double 
payment of the principal or payment of four or five times the 
principal, and they deny knowledge of the matter, they are 
liable for taking a false oath of testimony because their denial 

included the principal, which is a monetary payment. They 
are not liable for their denial of knowledge with regard to the 
additional payment of the fine. Likewise, if he administered 
an oath to witnesses concerning their refusal to testify that 
so-and-so raped or seduced his daughter, and they deny 
knowledge of the matter, they are liable for taking a false 
oath of testimony with regard to the monetary payments for 
humiliation and degradation, but not with regard to the pay- 
ment of the fine (Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:5). 
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HALAKHA 


One who admits he is liable to pay a fine... .even if after- 
ward witnesses came — DWY 382 JD INN DIA ATi: In 
the case of one who admits that he is liable to pay a fine, 
and witnesses came thereafter to testify to his liability, if his 
confession was in court and before the judges, he is exempt 
from payment of the fine, in accordance with the opinion 
of the Rabbis. The Tur writes that he is exempt from pay- 
ment of the fine in that case only if through his admission 
he rendered himself liable to pay the principal (Rambam 
Sefer Nezikin, Hilkhot Geneiva 3:8; Tur, Hoshen Mishpat 348). 


Since if the one liable to pay the fine admits his liability 
he is exempt, etc. — 131 19" TTN tongs v3: In a case 
where one administers an oath to witnesses who know 
testimony relevant to a fine and they deny knowledge 
of the matter, the witnesses are exempt from liability for 
taking a false oath of testimony. The reason is that had the 
defendant admitted his liability to pay the fine before they 
would provide their testimony, he would have been exempt 
from payment of the fine. Therefore, it is not the testimony 
of the witnesses alone that would have rendered the indi- 
vidual liable to pay the fine; rather, it is their testimony in 
conjunction with his denial of liability to pay (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 9:4). 


Half the damage is a fine — xa? pu NM: The payment of 
half the damage caused falls into the category of payment 
of a fine, with the exception of payment of half the damage 
for damage caused by pebbles inadvertently propelled 
by the foot of one’s animal. In that case, although it is a 
monetary payment for damage as a subcategory of the 
primary category of Trampling, there is a halakha transmit- 
ted to Moses from Sinai that one pays only half the dam- 
age (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1:2, 2:3, 7; 
Shulhan Arukh, Hoshen Mishpat 389:18). 
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NOTES 


G E M ARA A dilemma was raised before the Sages: In 


a case where one administers an oath to 
witnesses concerning a fine if they do not come and testify that 
one performed an action that renders him liable to pay a sum fixed 
by the Torah as penalty for that action, what is the halakha? Is it 
like any other case ofan oath administered to witnesses in monetary 
matters or not? 


The Gemara refines the dilemma: According to the opinion of 
Rabbi Elazar, son of Rabbi Shimon, do not raise the dilemma, as 
he says in a case where one performed an action in the presence of 
witnesses for which he is liable to pay a fine, and before the witnesses 
testified, he admitted his liability, even though the principle is: One 
who admits that he is liable to pay a fine is exempt from paying 
the fine, the witnesses shall come and testify and render the one 
who performed the action liable to pay the fine. In his opinion, pay- 
ment of the fine is dependent upon their testimony, and therefore if 
they lie, they are liable for taking a false oath of testimony. 


When should you raise the dilemma? Raise it according to the 
opinion of the Rabbis who disagree with Rabbi Elazar, son of Rabbi 
Shimon, as they say: One who admits he is liable to pay a fine is 
exempt, even if afterward witnesses came" and testified to his liabil- 
ity. The case in the mishna is one where the plaintiff demanded that 
the witnesses testify on his behalf before the defendant admitted 
knowledge of the fine. 


The Gemara seeks to clarify: And the Rabbis, who expressed their 
opinion there that one who admits he is liable to pay a fine is exempt, 
even if afterward witnesses come, in accordance with whose opin- 
ion do they hold? If we say that they hold in accordance with the 

opinion of Rabbi Elazar, son of Rabbi Shimon, cited here (32a), 
doesn’t he say: A matter that causes financial loss is considered to 

have monetary value with regard to the oath of testimony? Wit- 
nesses who testify concerning a fine also cause financial loss, as, if 
the individual does not admit his liability, he will be liable to pay the 

fine based on their testimony. 


Rather, apparently, the Rabbis there hold in accordance with the 
opinion of the Rabbis here, who say: A matter that causes financial 
loss is not considered to have monetary value. It is according to that 
opinion that the dilemma is raised: What is the halakha in the case 
of witnesses to a fine? Does one say: Since if the one liable to pay 
the fine admits his liability, he is exempt" from paying the fine, the 
witness taking the oath denying knowledge of the matter is not 
denying a monetary claim, and therefore, he is not liable for taking 
a false oath of testimony? Or perhaps since now, in any event, he 
has not yet admitted liability, payment of the fine is dependent upon 
the testimony of these witnesses and it is considered a monetary 
matter for which they are liable for taking a false oath of testimony. 


The Gemara suggests: Come and hear proof from the mishna to 
resolve the dilemma: I administer an oath to you concerning 
your refusal to testify if you do not come and testify on my behalf 
that I have in the possession of so-and-so an unpaid payment 
for damage; and likewise, an unpaid payment for half the damage. 
In those cases the witnesses can be held liable for the oath of testi- 
mony. But isn’t payment for half the damage payment of a fine?" 
The Gemara rejects this proof: This mishna is in accordance with 
the opinion of the one who says that payment of half the damage 
is monetary restitution and not a fine. 


Half the damage is a fine — Xb? P12 °¥N: In general, liability to 
pay half the damage applies in cases of damage that fall into 
the primary category of Goring, i.e., cases where an animal 
owned by an individual attacks and injures others. If it is an 
innocuous animal that has not yet established a pattern of 
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aggression that causes damage, the owner pays half the dam- 
age. The amoraʻim disagree whether that payment is payment 
of a fine, as fundamentally the owner should have been exempt 
from payment and the Torah penalized him to caution him to 
be more vigilant in guarding his animal, or whether it is a mon- 


etary payment for the damage caused, and fundamentally the 
owner should have been liable to remunerate the victim for the 
full cost of the damage; since the animal was not forewarned, 
the Torah exempts him from payment of one-half of the total 
damage and deems him liable to pay only half the damage. 
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The Gemara asks: This works out well according to the one who 
says that payment of half the damage is monetary restitution. 
But according to the one who says that payment of half the damage 
is payment of a fine, what can be said? The Gemara answers: In 
his opinion, the mishna is referring to a case where the plaintiff 
demands that the witnesses testify with regard to liability to pay 
for half the damage caused by pebbles inadvertently propelled by 
the foot of a walking animal, as they learned this halakha through 
tradition transmitted to Moses from Sinai that payment of half 
the damage in that case is monetary restitution, not a fine. There- 
fore, no proof may be cited from the mishna with regard to liability 
for taking a false oath of testimony concerning a fine. 


The Gemara suggests: Come and hear proof from the mishna to 
resolve the dilemma: I administer an oath to you concerning your 
refusal to testify if you do not come and testify that I have in the 
possession of so-and-so an unpaid payment of double the principal, 
for which the witnesses are also liable for taking a false oath of tes- 
timony. But isn’t that payment of a fine? The Gemara responds: The 
liability for taking a false oath of testimony in that case is not due to 
their denial of knowledge of the matter with regard to the fine; rather, 
the liability is due to their denial of knowledge of the matter with 
regard to the principal, which is a full-fledged monetary payment. 


The Gemara cites another proof from the mishna: I administer an 
oath to you concerning your refusal to testify if you do not come 
and testify that I have in the possession of so-and-so payment of 
four or five times the principal, which is a fine. The Gemara answers: 
There too, the liability is due to their denial of knowledge of the 
matter with regard to the principal, not due to the fine. 


The Gemara cites another proof from the continuation of the 
mishna: I administer an oath to you concerning your refusal to 
testify if you do not come and testify that so-and-so raped my 
daughter; or, he seduced my daughter. Isn't the payment for rape 
and seduction a fine of 50 sela? The Gemara rejects this: There, 
the liability of the witnesses is due to their denial of knowledge of 
the matter with regard to payment for humiliation and compen- 
sation for degradation of the value of the young woman resulting 
from the rape or the seduction. Those are categorized as monetary 
restitution, not as fines. 


The Gemara asks: According to this understanding, what is the 
tanna teaching us with the multiplicity of cases in the mishna? All 
the cases in the mishna are of monetary restitution. The Gemara 
answers: In the first clause, the tanna teaches us one novel element, 
and in the latter clause, the tanna teaches us one novel element. 
In the first clause, the tanna teaches us one novel element, that 
liability to pay for half the damage caused by pebbles is monetary 
restitution, not a fine. 


In the latter clause, the tanna teaches us one novel element: I 
administer an oath to you concerning your refusal to testify if you 
do not come and testify that he set my stack of grain on fire on 
Yom Kippur. What does this halakha serve to exclude? It serves 
to exclude the opinion of Rabbi Nehunya ben HaKana, as it is 
taught in a baraita: Rabbi Nehunya ben HaKana would deem Yom 
Kippur like Shabbat" with regard to payment of damages. Just as 
in the case of one who intentionally desecrates Shabbat, he is liable 
to receive the death penalty and is therefore exempt from liability 
for payment for damage that is caused while desecrating Shabbat, 
so too, in the case of one who intentionally desecrates Yom Kippur, 
he is liable to receive the death penalty and is therefore exempt from 
liability for payment for damage that is caused while desecrating 
Yom Kippur. The tanna of the mishna disagrees. 


The Gemara suggests: Come and hear proof from a baraita to 
resolve the dilemma: I administer an oath to you concerning your 
refusal to testify if you do not come and testify on my behalf 


NOTES 

Yom Kippur like Shabbat - nawa O53 BF: One who 
injures another on Shabbat through performance of a 
prohibited labor is exempt from payment for the dam- 
age caused, based on the principle: He receives the 
greater of the two punishments. He receives only the 
court-imposed death penalty of stoning. Rabbi Nehunya 
ben HaKana holds that since one who injures another 
through performance of a prohibited labor on Yom Kip- 
pur is liable to receive karet, the same principle applies 
and he receives the greater punishment of karet and is 
exempt from monetary payment. The Rabbis hold that 
this principle applies only in cases of court-imposed 
capital punishment and not those involving punishments 
at the hand of Heaven. Furthermore, one who violates 
a prohibition for which one is liable to receive karet is 
exempt from karet if he is flogged. 
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Perek IV 
Daf 33 Amud b 


BACKGROUND 


Slandered - py ow xxi: A man who falsely contends that 
he discovered that his bride was not a virgin on their wed- 
ding night, and who brings false witnesses to testify that she 
committed adultery while betrothed to him, is a slanderer 
(see Deuteronomy 22:13-19). He is liable to pay a fine of one 
hundred shekels to the father of his bride and is flogged, and 
he may never divorce her. If those witnesses are rendered 
conspiring witnesses, they are executed, as they testified to 
a capital crime. 


l am not the son of a priest and a divorced woman — Y% 
TN Ja: It is prohibited by Torah law for a priest to marry a 
divorcée (see Leviticus 21:7) and by rabbinic law for a priest to 
marry a halutza. The son of a priest and a divorcée or halutza 
is a halal. As a halal, the son's halakhic status is that of an 
Israelite, not a priest, and he may not perform the Temple 
service or partake of teruma; however, the father's status 
remains intact. Similarly, it is not prohibited for the halal to 
become impure with impurity imparted by a corpse. The 
daughter of a priest and a divorcée or halutza is a halala and 
may not marry a priest. The same is true for the daughter, the 
widow, and the mother of a halal. 


HALAKHA 


That | am a priest, etc. — 151 713 38W: If one demanded that 
witnesses testify on his behalf that he is a priest, or a Levite, or 
that he is not the son of a divorcée or a halutza, and witnesses 
denied knowledge of the matter and took an oath to that 
effect, they are exempt from liability for taking a false oath 
of testimony, as even if they were to testify on his behalf, the 
defendant would not be required to pay money (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 10:3). 


That so-and-so raped his daughter, etc. — n% nibs WN DNY 
"131 ina: If one demanded that witnesses testify on his behalf 
hat his son struck him, or that so-and-so set his stack of grain 
on fire on Shabbat, or that someone raped or seduced his 
betrothed daughter, and the witnesses denied knowledge of 
he matter and took an oath to that effect, they are exempt 
rom liability for taking a false oath of testimony. Even if they 
were to testify on his behalf, the defendant in each of the 
cases would not be required to pay money because he is 
iable to be executed with court-imposed capital punishment 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:4). 
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NOTES 


that so-and-so slandered® my daughter. In such a case, the wit- 
nesses are liable for taking a false oath of testimony. If the accused 
admitted on his own that he slandered the young woman, he is 
exempt from paying the fine. The only payment in the case of a 
husband who falsely accuses his bride of adultery is payment of a 
fine, and yet the baraita says that the witnesses are liable for taking 
a false oath of testimony. 


The Gemara answers: In accordance with whose opinion is this 
baraita? It is in accordance with the opinion of Rabbi Elazar, son 
of Rabbi Shimon, who says: Even if the one who is liable to pay 
the fine admits his liability, the witnesses shall come and testify 
and render the one who performed the action liable to pay the fine. 


The Gemara asks: Say the latter clause of the baraita: If that man 
admitted on his own that he slandered the young woman, he is 
exempt from paying the fine. Ostensibly, in this we arrive at the 
opinion of the Rabbis, who hold that if the one who is liable 
admits his liability before the witnesses testify, he is exempt from 
paying the fine, contrary to the opinion of Rabbi Elazar, son of 
Rabbi Shimon. 


The Gemara explains: The baraita in its entirety is the opinion of 
Rabbi Elazar, son of Rabbi Shimon, and this is what the tanna 
is saying in the latter clause: You find a case of one who admitted 
liability on his own that he is exempt from paying the fine, only 
in a case where there are no witnesses at all and he admitted 
liability on his own. In a case where there are witnesses, he is liable 
to pay the fine on the basis of their testimony even if he admitted 
liability. 


MI S HNA In a case where the plaintiff said to two 


witnesses: I administer an oath to you 
concerning your refusal to testify if you do not come and testify 
that I am a priest," or that I am a Levite, or that I am not the 
son of a priest and a divorced woman,’ or that I am not the 
son of a priest and a halutza, or that so-and-so is a priest, or 
that so-and-so is a Levite, or that he is not the son ofa priest and 
a divorced woman, or that he is not the son of a priest and a 
halutza; in all these cases the witnesses are exempt from liability 
for taking a false oath of testimony, because these do not involve 
monetary claims. 


Likewise, if the plaintiff said to them: I administer an oath to you 
concerning your refusal to testify if you do not come and testify 
that so-and-so raped his daughter," or that he seduced his 
daughter, or that my son injured me, or that another person 
wounded me" on Shabbat, or that he set my stack of grain on 
fire on Shabbat; in all these cases these witnesses are exempt, 
as each case is punishable with the death penalty, and therefore 
they are cases that do not involve monetary payment. 


That so-and-so raped his daughter - ina nx abs WN DIN: 
There are several explanations employed in interpreting this 
matter. Rashi cites an explanation that the reference here is to 
a case where one raped his own daughter. In that case there 
is no claim of monetary payment, as the father is liable to 
be executed through burning and is exempt from payment 
(Ri Migash). Rashi questions this interpretation. In cases of 
rape, the fine is paid to the father. What right does someone 
other than her father have to demand payment of the fine? 
Tosafot explain that the reference is to a case involving a girl 
whose halakhic status is that of an orphan during the lifetime 
of her father, i.e., a young woman who was betrothed and 
divorced before marriage. Her father is no longer entitled to 
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payment of the fine, and instead it is paid to the daughter who 


was raped. 


Others cite a variant reading of the mishna: That so-and- 
so raped my daughter or seduced my daughter who was 
he seducer is exempt 
rom payment of the fine or damages only because he is liable 
Rambam). 

Rashi explains that the reference is to a case where a third 
party demands testimony with regard to the daughter of 
one individual who was raped by another. According to that 
explanation, this case is a continuation of the previous cases, 
where one cannot administer an oath to witnesses when 
he testimony he is seeking does not relate to him. Rashi 


betrothed, in which case the rapist or 


o be executed through stoning (Meiri; 


explains that although in this instance the third party comes 
to this case with authorization, it is effective only to allow 
the agent to recover funds that exist. Until there is a ruling 
in court that renders the defendant liable to pay the fine, it 
is a theoretical liability and not an actual payment, so an 
authorization is not effective in that case (see Tosefot HaRosh 
and Meiri). 


That another wounded me - "an >23 bany: The reference 
is to a wound, which by definition draws blood, inflicted on 
Shabbat. Since the aggressor performed a labor prohibited on 
Shabbat, he is liable to be executed and is exempt from liability 
to pay damages. 
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GEMA The Gemara infers: The reason that the 

witnesses are exempt is that the plaintiff 
demanded that they testify that so-and-so is a priest or that so-and- 
so is a Levite, which are claims that do not involve monetary pay- 
ment; but were the plaintiff to say: I administer an oath to you con- 
cerning your refusal to testify if you do not come and testify that one 
hundred dinars belonging to so-and-so are in the possession of 
another so-and-so, they would be liable. But isn’t it taught in the 
latter clause of the mishna (35a): The witnesses are exempt until 
they hear a demand to come and testify directly from the mouth of 
the plaintiff, and here the individual administering the oath is not 
the plaintiff. 


Shmuel says: The reference here is to a case where the individual 
administering the oath comes with authorization’ to demand that 
the witnesses testify on his behalf. The Gemara asks: But didn’t the 
Sages of Neharde’a say: We do not write an authorization docu- 
ment concerning movable property?™" The Gemara answers: This 
statement that one does not write authorization for movable prop- 
erty applies only in a case where the respondent already denied the 
claim against him. But in a case where the respondent did not yet 
deny the claim against him, we write authorization even for movable 


property. 


§ The Sages taught: From where is it derived that the verse with 
regard to an oath of testimony is speaking only about cases involving 
a monetary claim?" Rabbi Eliezer says: Multiple instances of the 
term “or” are stated here, with regard to an oath of testimony: “And 
he hears the voice of an oath and he is a witness or he saw or he knew’ 
(Leviticus 5:1), and multiple instances of the term “or” are stated 
there, with regard to an oath on a deposit: “And he deals falsely with 
his neighbor in a matter of deposit, or of an outstanding loan, or of 
robbery, or he exploited his colleague, or he found a lost item” (Levit- 
icus 5:21-22); just as there, the verse is speaking only about cases 
involving a monetary claim, so too here, the verse is speaking only 
about cases involving a monetary claim. 


” 


The Gemara challenges: The multiple instances of the term “or” that 
are stated with regard to a murderer: “And if he shoved him with 
hatred or cast upon him any vessel without lying in wait or in 
enmity smote him with his hand” (Numbers 35:20-21), will prove 
that multiple instances of the term “or” are unrelated to limiting 
the application of the halakha to cases involving a monetary claim, 
as these are multiple instances of the term “or” in verses that are 
not speaking about cases involving a monetary claim. 


The Gemara answers: One infers multiple instances of the term 
“or” with which there is an oath administered, i.e., an oath of testi- 
mony, from multiple instances of the term “or” with which there is 
an oath administered, i.e., an oath on a deposit, and the multiple 
instances of the term “or” that are stated with regard to a murderer 
will not prove anything to the contrary, as there is no oath in 

their context. 


HALAKHA 


NOTES 
Comes with authorization - Axwi7a xa: The plain- 
tiff authorized him with comprehensive power to 
represent him, beyond that granted in the standard 
designation of an agent, to demand payment on his 
behalf and to treat his property that is in the posses- 
sion of another as though it was his. 


We do not write an authorization document con- 
cerning movable property — KAJN WINI xb 
ovdvar: Rashi explains that witnesses are required 
to sign the authorization document, and they can 
sign only on a document that relates to matters 
that are clearly identifiable. Therefore, it may be writ- 
ten only with regard to land and not with regard 
to movable property. 


Authorization document concerning movable property — 
ohuan ASTIN: According to the Gemara, one may not write 
authorization for a deposit that is in the possession of another 
who denies that it is in his possession. This is because it appears 
to be false, as he says to his representative: | authorize you to 
take my property that is in the possession of so-and-so, after the 
defendant already stated that the item is not in his possession. 
The geonim instituted that one may write an authorization 
even for a loan with a promissory note, so that individuals will 
not get into the habit of taking money belonging to others 
and flee to another country. Nevertheless, no authorization 
may be written in the case of a loan by oral agreement, where 


the defendant denies the claim of the plaintiff. Others say that 
authorization may be written in all cases, i.e., for a deposit, for a 
stolen item, for a loan with a promissory note, and for a loan by 
oral agreement, even though the defendant denied the claim 
of the plaintiff. The Rema writes that this is the standard practice 
(Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 3:6; Shulhan 
Arukh, Hoshen Mishpat 123:1). 


Is speaking only about cases involving a monetary claim — 
jian mwana xdx IT...Pg: If one demanded that witnesses 
testify in matters other than monetary matters, or in monetary 
matters involving land, Canaanite slaves, or documents, and 
the witnesses deny knowledge of the matter and take an oath 
to that effect, they are exempt from liability for taking a false 
oath of testimony, as one is liable for a denial only with regard 
to monetary matters, and they are to be held liable only for 
their denying knowledge of relevant information in such cases, 
e.g. in the case of a deposit, or of an outstanding loan, or of a 
robbery, categories that are detailed in the verse concerning an 
oath of deposit (Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:3). 
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NOTES 

The multiple instances of the term “or” that are 
stated with regard to a sota — MbiD7 pXix: Tosafot 
write that although there is a monetary aspect to a 
claim involving a sota, as the woman loses her right to 
payment of the marriage contract, the primary focus 
of the claim is to have her drink the bitter water and 
not payment of the marriage contract. 


Administering an oath to a sota 


| counted one hundred dinars for you, etc. — 733 
^a) an apa: The question arises: The witnesses saw 
only a transfer of money. They are unaware of the 
context and the purpose of the transfer; what value, 
then, does their testimony have? Rashi explains that 
the reference is to a case where the defendant said: 
If so-and-so and so-and-so come and testify that you 
counted money for me, | will pay. Other commentaries 
question this understanding: If so, it is not the testi- 
mony that obligates payment, but the commitment 
of the defendant. The Ramban and others explain that 
the reference is to a case where the defendant says 
that it never happened, and he never received money 
from the plaintiff. Therefore, when the witnesses testify 
that they saw him receive the money, the defendant 
will assume the presumptive status of one who 
denies the truth. Based on this interpretation, when 
the baraita states: Let so-and-so and so-and-so come 
and testify, it is not the statement of the defendant, it 
is the statement of the tanna of the baraita. While it 
would seem from the Jerusalem Talmud that Rashi’s 
explanation is the correct one, the Ramban explains 
the Jerusalem Talmud differently (see Ritva). 
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The Gemara challenges: The multiple instances of the term “or” that 
are stated with regard to a sota" in the Torah: “Or if the spirit of 
jealousy came upon him ... or a man upon whom a spirit of jealousy 
came” (Numbers 5:14, 30), will prove that multiple instances of 
the term are unrelated to a monetary claim, as these are multiple 
instances of the term “or,” and there is an oath administered by 
the priest to the sota in their context, and the verse is speaking 
about cases not involving a monetary claim. 


The Gemara rejects this: One infers multiple instances of the term 


“or” with which there is an oath administered and with which 


there is no priest administering it, i.e., the case of an oath of testi- 
mony, from multiple instances of the term “or” with which there 
is an oath administered and with which there is no priest admin- 
istering it, i.e., an oath on a deposit, and the multiple instances of 
the term “or” that are stated with regard to a murderer will not 
prove anything to the contrary, as there is no oath in their context, 
and the multiple instances of the term “or” that are stated with 
regard to a sota will not prove anything to the contrary, as even 
though there is an oath in their context, there is a priest adminis- 
tering the oath in their context. This is the source from which Rabbi 
Eliezer proves that liability for an oath of testimony is limited to 
cases involving a monetary claim. 


Rabbi Akiva says that it is written with regard to an oath of testi- 
mony: “And it shall be when he will be guilty of one of these” 
(Leviticus 5:5). The term “of these” is a restrictive expression from 

which it is derived: There are some of these for which he is liable 

and there are some of these for which he is exempt. How so? If 
the plaintiff demanded testimony from the witness with regard to 

a monetary claim, the witness is liable for taking a false oath; if 
the plaintiff demanded testimony from the witness with regard to 

another matter, he is exempt. 


Rabbi Yosei HaGelili cites a different proof and says: The verse 

states with regard to an oath of testimony: “And he is a witness or 

he saw or he knew” (Leviticus 5:1). It is with regard to testimony 

that is founded on sight, i.e., direct observation, without knowl- 
edge of the matter, or by means of indirect knowledge of the matter 
without sight that the verse is speaking. 


Sight without knowledge, how so? It is a case where the creditor 
claims: I counted one hundred dinars for you" before so-and-so 
and so-and-so, and the debtor responds: Let so-and-so and so- 
and-so come and testify. This is a case of sight without knowledge, 
as the witnesses do not know whether the money was counted as a 
loan, a deposit, or repayment of a loan. 


Knowledge without sight, how so? It is a case where the creditor 
claims: You admitted to owing me one hundred dinars before 
so-and-so and so-and-so, and the debtor replied: Let so-and-so 
and so-and-so come and testify. This is a case of knowledge of 
the debt without sight of the loan taking place. Testimony based 
on sight without knowledge or based on knowledge without sight 
is possible only in cases involving a monetary claim. 


Rabbi Shimon cites a different proof and says: The Torah rendered 
one liable if he takes a false oath here with regard to testimony, and 
the Torah rendered one liable ifhe takes a false oath with regard to 
a deposit; just as there, the verse is speaking of liability only in 
cases involving a monetary claim, so too here, the verse is speaking 
of liability only in cases involving a monetary claim. 


And furthermore, one can infer this halakha by means of an 
a fortiori inference from the halakha of a deposit. If in the case of 
a deposit, with regard to which the Torah rendered the halakhic 
status of women like that of men, the halakhic status of relatives 
like that ofnon-relatives, and the halakhic status of unfit witnesses 
like that of those fit to testify, and he is liable for 
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each and every oath if the plaintiff administered several oaths to him 
and he denied having the deposit in his possession, whether he took 
the oath before a court or not before a court, and despite the broad 
application of the halakha, the verse is speaking of liability only in 
cases involving a monetary claim, then in the case of an oath of 
testimony with regard to which the Torah did not render the 
halakhic status of women like that of men, the status of relatives 
like that of non-relatives, and the status of unfit witnesses like that 
of those fit to testify, and he is liable to bring only one sliding-scale 
offering if the plaintiff administered several oaths to him and he 
falsely denied knowledge of the matter in the presence ofa court," 
is it not right that the verse is speaking of liability only in cases 
involving a monetary claim? 


The baraita rejects this inference: What is notable about the case of 
a deposit? It is notable in that with regard to a deposit the Torah 
did not render the halakhic status of one to whom an oath was 
administered by others like that of one who himself took an oath, 
as one to whom an oath was administered by others is exempt; and 
the Torah did not render the halakhic status of one who takes an 
intentional false oath like that of one who takes an unwitting false 
oath. Will you say that the same is true with regard to an oath of 
testimony, as in that case the Torah rendered the halakhic status of 
one to whom an oath was administered by others like that of one 
who himself took an oath; and it rendered the halakhic status of one 
who takes an intentional false oath like that of one who takes an 
unwitting false oath, and one is liable to bring an offering in both 
instances? 


Therefore, the verse states the term “shall sin” with regard to an oath 

of testimony and states “shall sin” with regard to an oath ona deposit 
in order to derive a verbal analogy. Here, it is stated with regard to 

an oath of testimony: “Shall sin” (Leviticus 5:1), and there, it is 

stated with regard to an oath on a deposit: “Shall sin” (Leviticus 

5:21). Just as there, concerning an oath on a deposit, the verse is 

speaking only with regard to a monetary claim, so too here, con- 
cerning an oath of testimony, the verse is speaking only with regard 

to a monetary claim. 


§ After presenting the different proofs cited in the baraita, the 
Gemara proceeds to analyze the opinions cited therein, beginning 
with the opinion of Rabbi Eliezer that one derives that one is liable 
for an oath of testimony only if it involves a monetary claim from 
the case of an oath on a deposit based on multiple instances of the 
term “or” that appear in both contexts, and there is an oath with 
those multiple instances of the term “or” and there is no priest in 
their context. Rabba bar Ulla objects to this: The multiple instances 
of the term “or” in the verse: “Or if any one shall take an oath to 
clearly express with his lips to do evil or to do good” (Leviticus 5:4), 
which is written with regard to an oath on an utterance, will prove 
that one is liable even without a monetary claim, as they are multiple 
instances of the term “or,” and there is an oath in their context, 
and there is no priest in their context, and they are not speaking 
with regard to a monetary claim. 


One offering for several oaths in the presence of a court - 
pT m2293 NNN: As stated earlier in a mishna (31b), if one 
administers an oath to witnesses in court and they falsely 
deny knowledge of the matter, even if he administers sub- 
sequent oaths, they are liable only for taking one false oath; 


NOTES 


they may no longer retract their denial, and the subsequent 
oaths are meaningless. That is not the case with regard to an 
oath on a deposit, where even after they denied possession of 
the deposit, he can reconsider and admit that the deposit is in 
his possession; therefore, each and every oath is significant. 


because once they denied knowledge of the matter in court, 
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The Gemara rejects this: It stands to reason that he should have 
derived the halakha with regard to an oath of testimony from an 
oath on a deposit and not from an oath on an utterance due to the 
verbal analogy between the terms “shall sin” and “shall sin.” 


The Gemara rejects this: On the contrary, he should have derived 
the halakha with regard to an oath of testimony from the halakha 
with regard to an oath on an utterance, as it is a derivation of one 
case for which one is liable to bring a sin-offering for taking a false 
oath from another case for which one is liable to bring a sin-offering 
for taking a false oath. This is in contrast to an oath on a deposit, for 
which one is liable to bring a guilt-offering for taking a false oath. 


Rather, it stands to reason that he should have derived the halakha 
with regard to an oath of testimony from the halakha with regard to 
an oath on a deposit, as there are many elements common to both 
oaths, represented by the mnemonic: Sin, intentionally, claimed 
from him, denied his claim, and his past. There is a verbal analogy 
between them, as the term “shall sin” appears in both contexts. In 
both cases one is liable for taking a false oath intentionally. Addition- 
ally, in both cases there is a claim presented by one of the parties and 
denial of that claim by the one taking the oath. And both oaths relate 
to events that transpired in the past. 


The Gemara asks: On the contrary, he should have derived the 
halakha with regard to an oath of testimony from the halakha with 
regard to an oath on an utterance, as there are many elements 
common to both oaths, represented by the mnemonic: Sin-offering, 
that descended, to one-fifth. In both cases one is liable to bring 
a sin-offering for a false oath, as opposed to a guilt-offering for a 
false oath on a deposit. In each case the offering is a sliding-scale 
offering, as opposed to the fixed offering in the case of an oath ona 
deposit. In both cases there is no payment of an additional one-fifth 
for taking a false oath. And in the case of a false oath on a deposit, 
there is payment of an additional one-fifth. The Gemara answers: 
These elements common to an oath of testimony and an oath on a 
deposit are more numerous than the elements common to an oath 
of testimony and an oath on an utterance. 


§ Rabbi Akiva says that it is written with regard to an oath of testi- 
mony: “And it shall be when he will be guilty of one of these” 
(Leviticus 5:5). The term “of these” is a restrictive expression from 
which it is derived: There are some of these for which he is liable 
and there are some of these for which he is exempt. How so? If 
the plaintiff demanded testimony from the witness with regard to 
a monetary claim, the witness is liable for taking a false oath; if 
the plaintiff demanded testimony from the witness with regard to 
another matter, he is exempt. 


The Gemara challenges: Since it is not clear from the verse for which 
claim one is liable and for which claim one is exempt, I will reverse 
it and say that one is liable only when the claim was with regard to 
another matter, not when it involves monetary matters. 


The Gemara answers: Rabbi Akiva relies on the multiple instances 
of the term “or,’ as cited by Rabbi Eliezer, to derive from an oath 
on a deposit that one is liable only for a false oath that involves a 
monetary claim. From the term “of these” Rabbi Akiva derives that 
there are some cases involving monetary claims for which one is not 
liable for taking a false oath of testimony. 


The Gemara asks: What is the practical difference between the 
opinions of Rabbi Eliezer and Rabbi Akiva? With regard to which 
cases involving monetary claims does Rabbi Akiva hold that one is 
not liable for taking a false oath of testimony? 


The Gemara answers: The practical difference between their opin- 
ions is in the case of one who administers an oath to witnesses with 
regard to testimony involving land. According to Rabbi Eliezer, 
they are liable if they take a false oath. According to Rabbi Akiva 
they are exempt in that case, as it is excluded by the term “of these.” 


yyy wand DDI vat po ath 
pps awhy rab Dox yep 
ad ahs IPI KDK NINIT 

PRD py 


Dap WY AYI NN 


ix ty samy sais ban ph a 
MPN MAYA — "YP He TX] 
xba ypa mp xha PNI 

NAT) DNI MNI 


ILNI wayd x9 17 mY X 
PKIN 9277 ah mb shaban Di 
nisI bns: NIX NIK DT XO 
-iya ba Kya) man pa 
‘amt mony NTAN MY yr 
amd minswn M nw) p13 -XIX 

Mo ja pynt aS 


DW 13 NYRY DT 1AN NANT 
INNS TNT N? ONS TANIA TNT 
HET Aap? an aM yw 
dv OT IVA PD MEY VINX 
yw: $ AY SIO 377 

PINY IKONY X mb mn 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara asks: And according to Rabbi Yohanan, who 
says there with regard to an oath on a deposit and an oath of 
testimony that in the case of one who administers an oath to 
witnesses with regard to testimony involving land, the witnesses 
are exempt even according to Rabbi Eliezer, what difference 
is there between the opinions of Rabbi Eliezer and Rabbi 
Akiva? 


The Gemara answers: The practical difference between their 
opinions is in the case where one administers an oath to wit- 
nesses with regard to testimony involving a fine. According to 
Rabbi Eliezer they are liable, and according to Rabbi Akiva they 
are exempt. 


§ Rabbi Yosei HaGelili cites a different proof and says: The 
verse states with regard to an oath of testimony: “And he is a 
witness or he saw or he knew” (Leviticus 5:1). It is with regard 
to testimony that is founded on sight without knowledge of 
the matter, or by means of knowledge without sight, that the 
verse is speaking. The reference is to testimony involving mon- 
etary matters, as all other testimony requires both knowledge 
and sight. 


Rav Pappa said to Abaye: Shall we say that Rabbi Yosei 
HaGelili does not accept the opinion of Rabbi Aha? As it is 
taught in a baraita (Tosefta, Bava Kamma 3:6) that Rabbi Aha 
says: If there is a rutting male camel [gamal haoher]' that is 
rampaging among other camels" and then a camel was found 
killed at its side, it is evident that this rampaging camel killed 
it, and the owner must pay for the damage. Rabbi Aha rules that 
cases of monetary law can be decided based on circumstantial 
evidence. As, if he is of the opinion that the ruling is in accor- 
dance with the opinion of Rabbi Aha that witnesses may testify 
on the basis of circumstantial evidence, in cases of capital law 
too, you find a case of knowledge without sight, as in the case 
discussed by Rabbi Shimon ben Shatah. 


As it is taught in a baraita that Rabbi Shimon ben Shatah said 
in the form of an oath: I will not see the consolation of Israel if 
I did not see one who was running after another into a ruin, 
and I ran after him and found a sword in his hand and blood 
dripping from the sword, and the slain person convulsing. I 
said to him: Wicked one, who killed this person? It was either 
me or you, as there is no one else here. 


LANGUAGE 


Rutting camel [gamal haoher] - mixy Sp: Male camels 
have a fixed period when they are in heat. During that period, 
the camels are rambunctious and difficult to control. The 
camels in heat battle each other with kicks and bites, and 
occasionally even kill each other. 

In terms of the meaning of the term oher, there are differ- 
ent interpretations: Behind [ahor], where the etymological 
similarity is evident; or kick or bite, in which case the source 
is not clear. Conceivably, it could be a verb used specifically 
with regard to a camel in heat. 


Early modern depiction of battling camels in India 


A rutting camel that is rampaging among other camels, 
etc. — 13) Dba pa amine ns: One is liable to pay damages 
only when the damage was ‘Clearly witnessed by witnesses 
fit to testify. In the case of an ox that was grazing and another 
ox was found dead alongside it, even though the dead ox was 
gored and the living ox is forewarned with regard to goring, 
or if the dead ox was bitten and the living ox is forewarned 
with regard to biting, one may not conclude that the living 


HALAKHA 


ox gored or bit the dead ox. Even in the case of a camel that is 
mating with a female and kicks with its hind legs amidst other 
camels and a slain camel is discovered alongside it, one does 
not conclude that the kicking camel killed the other, unless it 
was witnessed by witnesses, in accordance with the opinion 
of the first tanna, and contrary to the opinion of Rabbi Aha 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 8:13-14; Shulhan 
Arukh, Hoshen Mishpat 408:1-2). 
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NOTES 

He killed a tereifa — 3171 79W: Tereifa is a concept that applies 
both with regard to ritual matters, i.e., it is prohibited to eat 
an animal that is a tereifa, and with regard to capital cases, 
i.e. one who kills an individual who is a tereifa is not liable to 
be executed. Its primary application is more general: In most 
senses, the halakhic status of any animal or individual with a 
defect or disease that will inevitably lead to death within one 
year is that of one who is already dead. 


You find testimony based on knowledge without sight - 
ay INDO MNI sa ry: A case where one sees a man enter 

a room with a female virgin, and no one else was there, and 

she was no longer a virgin when she emerged from the room, 
is an example of knowledge without sight (Ri Migash). 
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But what can I do, as your blood is not given to my control and I 
have no jurisdiction to execute you, as the Torah says: “On the 
basis of two witnesses or three witnesses shall he that is to die be 
put to death” (Deuteronomy 17:6), and there are no witnesses here. 
Rather, the Omnipresent will exact retribution from you. The 
Sages said: They did not move from there until a snake came and 
bit the pursuer and he died. Rabbi Aha would hold in that case 
that the pursuer could be executed by the court based on circum- 
stantial evidence. Ostensibly, Rabbi Yosei HaGelili disagrees, as he 
says that testimony based on knowledge without sight exists only 
in cases of monetary law. 


The Gemara answers: Even if you say that Rabbi Yosei HaGelili is 
of the opinion that the ruling is in accordance with the opinion of 
Rabbi Aha that one may rely on circumstantial evidence even in 
cases of capital law, one may nevertheless distinguish between cases 
of monetary law and cases of capital law. Granted, even in cases of 
capital law you find testimony based on knowledge without sight, 
but how can you find a case of sight without knowledge? Don’t 
the witnesses need to know if the one whom he witnessed killing 
another killed a gentile or he killed a Jew,’ if he killed one who 
has a wound that would have caused him to die within twelve 
months [tereifa]" or he killed one whose body is intact?® 


The Gemara notes: Conclude from it that Rabbi Yosei HaGelili 
holds that in a case where one administers an oath to witnesses 
with regard to testimony involving a fine, the witnesses are exempt 
from liability for taking a false oath of testimony. As if it enters 
your mind to say that the witnesses are liable, although you find 
testimony with regard to fines based on knowledge without sight," 
and witnesses may testify based on circumstantial evidence, in cases 
of sight without knowledge, when it comes to fines, don’t the 
witnesses need to know if the rapist engaged in intercourse with 
a gentile woman or if he engaged in intercourse with a Jewish 
woman, if he engaged in intercourse with a virgin or if he engaged 
in intercourse with a non-virgin? Rabbi Yosei HaGelili holds that 
witnesses are liable for taking a false oath of testimony only in cases 
where both testimony based on sight alone and testimony based on 
knowledge alone are accepted, which is not the case concerning 
testimony involving fines. 


§ Apropos the matter of sight without knowledge in cases of mon- 
etary law, the Gemara relates: Rav Hamnuna was sitting before 
Rav Yehuda, and Rav Yehuda was sitting and he was raising a 
dilemma: If one demands payment from another and claims: I 
counted for you and gave you one hundred dinars in the presence 
of so-and-so and so-and-so, 


BACKGROUND 


If he killed a gentile or he killed a Jew - byw ix 3777713 OX 
aut: The Sages throughout the generations were troubled 
by this passage, and addressed the culpability of a Jew for 
the murder of a gentile. One opinion is that of the Meiri, who 
explained that the Sages in the Talmud were referring to 
pagans whose way of life was completely lacking in ethical 
or moral constraints, and who cruelly persecuted and mur- 
dered the Jews throughout the generations. The Meiri claimed 
that by his time in the thirteenth century, all civilizations had 
adopted the morals and ethics of the major monotheistic reli- 
gions. Therefore, statements like the one in the mishna do 
not apply to contemporary gentiles. That opinion, which he 
repeats throughout his voluminous works, was adopted by 
many later authorities, including twentieth-century rabbinic 


luminaries, among them Rav Abraham Isaac Kook, Rav Yehiel 
Ya'akov Weinberg, and Rav Eliezer Waldenberg. 


If he killed a tereifa or he killed one whose body is intact - 
ang DYW ix ant map ON DX: A tereifa is an individual or an 

animal with a defect or disease that will inevitably lead to death 

within one year. His halakhic status is that of one who is already 
dead, and one who kills him is exempt from liability. Although 

presumably the killer will be punished at the hand of Heaven, 
he is not liable to be executed in court. There is a halakhic 
distinction between a tereifa and one who is extremely ill and 

on his deathbed. In the latter case, there is a chance that he will 

recover; therefore, if one kills an individual on his deathbed, he 

is liable as though he killed one who is healthy. 
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and witnesses see him counting the money from outside," what 
is the halakha? Is their testimony accepted? 


Rav Hamnuna said to Rav Yehuda: And what does the other 
person claim in response to the demand for repayment? If he 
says: These matters never happened, he assumes the presump- 
tive status of a denier of the truth, as the witnesses testify that 
they saw the claimant counting the money and giving it to him. 
If he says: Yes, I took money from him, but it is my money that 
I took, then when the witnesses come and testify that they saw 
the claimant counting the money and giving it to him, what of 
it? The testimony of the witnesses does not contradict his claim, 
as the witnesses do not know the circumstances under which 
the money changed hands. Rav Yehuda said to him: Are you 
Hamnuna? Enter and come into the study hall, as you make 
your teacher wiser. 


The Gemara relates a similar incident: There was a certain indi- 
vidual who said to another: I counted for you and gave you one 
hundred dinars as a loan alongside this column." The other 
person said to him in response: I did not pass alongside this 
column. Two witnesses came and testified about him that they 
saw that he urinated alongside this column. Reish Lakish said: 
He assumes the presumptive status of a denier of the truth, as 
the testimony of witnesses proves that he passed alongside the 
column. 


Rav Nahman objects to this: That is a ruling characteristic of a 
Persian court, not a reasonable ruling characteristic of a Jewish 
court. Did the respondent say that he never passed alongside 
the column? It was that he did not pass alongside the column 
in the context of this matter that he said to him that he did not 
pass the column; therefore, the testimony of the witnesses does 
not contradict his statement. 


There are those who say that the incident transpired a bit dif- 
ferently. There was a certain individual who said to another: I 
counted for you and gave you one hundred dinars as a loan 
alongside this column. The other person said to him in response: 
I never passed alongside this column. Witnesses emerged and 
testified concerning him that he urinated alongside this col- 
umn. Rav Nahman said: He assumes the presumptive status of 
a denier of the truth, as the witnesses contradicted his claim. 


Rava said to Rav Nahman: There is no proof from here that he 
assumes the presumptive status of a denier, as any matter that is 
not incumbent upon a person to remember, he performs it and 
it is not on his mind. Therefore, when he denied ever passing 
alongside the column, it was because there was never any reason 
for him to remember that he had been there. 


§ The Gemara proceeds to cite the opinion cited last in the 
baraita explaining the source of the halakha that one is liable for 
taking a false oath of testimony only fora case involving monetary 
matters. Rabbi Shimon says: The Torah rendered one liable if 
he takes a false oath here, with regard to an oath of testimony, and 
the Torah rendered one liable if he takes a false oath with regard 
to an oath on a deposit; just as there, the verse is speaking of 
liability only in cases involving monetary claims, so too here, the 
verse is speaking of liability only in cases involving monetary 
claims. 


They mocked this proof in the West, i.e., Eretz Yisrael. The 
Gemara asked: What is worthy of mockery in the statement of 
Rabbi Shimon? 


HALAKHA 


And witnesses see him from outside — ini pyi DY) 
yinan: If one says to another: | lent you one hundred 
dinars in the presence of so-and-so and so-and-so, and he 
responds that the incident never happened, and witnesses 
came and testified that they saw the plaintiff counting 
money for him, he assumes the presumptive status o 
one who denies the truth. Even if he later claims that the 
plaintiff gave him the money as a gift or was repaying a 
debt, he is not deemed credible. If he initially admits tha 
the plaintiff counted the money for him, but he claims tha 
the plaintiff gave him the money as a gift or was repaying 
a debt, he is deemed credible because his claim does no 
contradict the testimony of the witnesses. In that case he 
takes an oath of inducement and is exempt from payment, 
in accordance with the opinion of Rav Hamnuna (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 6:2; Shulhan Arukh, 
Hoshen Mishpat 79:4). 


| counted for you one hundred dinars alongside this 
column - m yay 1%3 ay waa Td: If the plaintiff says 
to the defendant: I lent you money beside a certain col- 
umn, and the defendant responds that he never passed 
that column, and witnesses testified that they saw him 
pass that column, although they did not see the plaintiff 
lend the money to the defendant, the defendant does 
not assume the presumptive status of one who denies 
the truth. The reason is that he is considered as one who 
performed an action that he was not obligated to perform 
and was of no significance to him, and any matter that is 
not incumbent upon a person to remember, he performs it 
and it is not on his mind, in accordance with the opinion of 
Rava (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 6:4; 
Shulhan Arukh, Hoshen Mishpat 79:1, and see Sma there). 
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The Gemara explains that they mocked that which the baraita teaches 
in the continuation, rejecting the a fortiori inference suggested by 
Rabbi Shimon: What is notable about the case of a deposit? It is 
notable in that with regard to a deposit the Torah did not render the 
halakhic status of one to whom an oath was administered by others 
like that of one who himself took an oath, as one to whom an oath 
was administered by others is exempt; and the Torah did not render 
the halakhic status of one who takes an intentional false oath like that 
of one who takes an unwitting false oath. 


This rejection is difficult: Now, with regard to the fact that one who 
administered an oath to himself is liable in the case of an oath of 
testimony, from where is it derived according to Rabbi Shimon? 
Rabbi Shimon derives it by means of a verbal analogy from an oath 
ona deposit. If so, based on the same verbal analogy, in the case of an 
oath on a deposit too, let us derive from the case of an oath of testi- 
mony the fact that one is liable for a false oath that was administered 
by others. 


The Gemara rejects this: And what is worthy of mockery in that 
statement? Perhaps Rabbi Shimon does not derive that one who 
takes a false oath of testimony on his own is liable by means of a 
verbal analogy from an oath on a deposit; rather, he derives it by 
means of an a fortiori inference: If one is liable for a false oath of 
testimony administered by others, is it not all the more so that he 
is liable for an oath that he takes on his own? 


The Gemara answers: Rather, the mockery is with regard to the 
distinction between an oath on a deposit and an oath of testimony 
in the matter of whether the halakhic status of one who takes an 
intentional false oath is like that of one who takes an unwitting false 
oath, as it teaches in the baraita: What is notable about the case of a 
deposit? It is notable in that with regard to a deposit the Torah did 
not render the halakhic status of one to whom an oath was admin- 
istered by others like that of one who himself took an oath, as one to 
whom an oath was administered by others is exempt; and the Torah 
did not render the halakhic status of one who takes an intentional 
false oath like that of one who takes an unwitting false oath. 


Now, from where does he derive that one who takes an intentional 
false oath of testimony is liable? He derives it as it is not written in 
the context of an oath of testimony: And it is hidden. Here too, it is 
not written in the context of an oath on a deposit: And it is hidden. 
Therefore, there should be no distinction between intentional and 
unwitting with regard to an oath on a deposit either. 


Rav Huna said to the Sages: And what is worthy of mockery in that 
statement? Perhaps the fact that the halakhic status of one who takes 
an intentional false oath is not like that of one who takes an unwitting 
false oath in the case of a deposit, and it is from the halakhot of misuse 
of consecrated property that Rabbi Shimon derived it. Just as one is 
liable to bring a guilt-offering for the misuse of consecrated property 
only if he did so unwittingly, one is liable to bring a guilt-offering for 
a false oath on a deposit only if he unwittingly took the false oath. 


The Gemara answers: And that is what is worthy of mockery. Instead 
of deriving the lack of liability for an intentional false oath of deposit 
from the case of misuse of consecrated property, let him derive liabil- 
ity for an intentional false oath on a deposit from the case of an oath 
of testimony. 


The Gemara rejects this: It stands to reason that he should have 
derived it from the case of misuse of consecrated property, as that is 
a derivation of misuse written with regard to an oath on a deposit: “If 
any one shall sin and commits an act of misuse and dealt falsely with 
his colleague in a matter of deposit” (Leviticus 5:21), which is derived 
from misuse written with regard to misuse of consecrated property: 

“Ifany one commits an act of misuse and sinned unwittingly from items 
consecrated to the Lord” (Leviticus 5:15). 
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The Gemara asks: On the contrary, he should have derived it from 
the case of an oath of testimony, as that is a derivation of “shall sin” 
written with regard to an oath on a deposit which is derived from 

“shall sin” written with regard to an oath of testimony: “And if any 
one shall sin and he hears the voice of an oath, and he is a witness” 
(Leviticus 5:1). 


The Gemara rejects this: It stands to reason that it is from the case 
of misuse of consecrated property that he should have derived it, 
as there are many elements common to an oath on a deposit and 
misuse of consecrated property represented by the mnemonic: 
Misuse, with regard to all, derive benefit, with fixed, one-fifth, 
and guilt-offering. The term misuse is employed in both cases. 
Both cases are relevant with regard to all individuals and not only 
those fit to testify. Both involve one deriving benefit from property 
that is not his. In both cases, one is liable to bring a fixed guilt- 
offering, as opposed to one who takes a false oath of testimony, who 
is liable to bring a sliding-scale offering. In both cases, one adds 
one-fifth to the payment of the principal. In both cases, that is the 
offering with which one gains atonement. 


The Gemara rejects this: On the contrary, he should have derived 
the halakha with regard to an oath on a deposit from the halakha 
of an oath of testimony, as there are many elements common to 
both oaths represented by the mnemonic: Sin, ordinary [hedyot], 
with an oath, claimed from him, denied his claim, and multiple 
instances of the term “or? The term “shall sin” is written in both 
contexts. Both oaths relate to the property of ordinary individuals, 
not to consecrated property. In both cases there is a claim presented 
by one of the parties and denial of that claim by the one taking the 
oath. Multiple instances of the term “or” appear in both passages in 
the Torah. The Gemara responds: These elements common to an 
oath on a deposit and misuse of consecrated property are more 
numerous than the elements common to an oath on a deposit and 
an oath of testimony. 


Rather, after resolving all the difficulties that were raised against 
the opinion of Rabbi Shimon, the question remains: What did the 
Sages of Eretz Yisrael find that is worthy of mockery in that baraita? 


When Rav Pappa and Rav Huna, son of Rav Yehoshua, came 
from the study hall of their teacher, they said: This is what is 
worthy of mockery: Now, since ultimately Rabbi Shimon derives 
the halakha by means of a verbal analogy‘ between the term “shall 
sin” written with regard to an oath on a deposit and the term “shall 
sin” written with regard to an oath of testimony, why is it that he 
refutes the parallel between them by saying: What is notable about 
the case of a deposit? It is notable in that with regard to a deposit 
the Torah did not render the halakhic status of one to whom an 
oath was administered by others like that of one who himself took 
an oath, as one to whom an oath was administered by others is 
exempt; and the Torah did not render the halakhic status of one 
who takes an intentional false oath like that of one who takes an 
unwitting false oath. Rabbi Shimon should have derived by means 
of the verbal analogy that all the halakhot of an oath of testimony 
and all the halakhot of an oath on a deposit are identical. 


NOTES 


Derives the halakha by means of a verbal analogy - 718 
23 MW: Ultimately, Rabbi Shimon derives an oath of testi- 
mony from an oath on a deposit by means of a verbal analogy 
between: “Shall sin” (Leviticus 5:1), and: “Shall sin” (Leviticus 5:21), 
and based on the hermeneutical principles there is no partial 
verbal analogy. This is subject to a dispute between those who 
discuss the principles of halakha (see Middot Aharon and Yad 


Malakhi). Therefore, he should have completely equated the 
halakhot of an oath of testimony and an oath on a deposit, 
both in terms of equating the case of one who administers an 
oath to the case of one who takes an oath and the case of one 
who takes a false oath intentionally and one who takes a false 
oath unwittingly. 


LANGUAGE 

Ordinary [hedyot] - vit: From the Greek iStwtn¢, idiotés, 
meaning ordinary person or a layman, as opposed to an 
office holder or an expert. The meaning has been expanded 
to denote one who is illiterate, lacking both intelligence 
and couth. The term appears in rabbinic literature in these 
senses. It is employed in the Gemara primarily in the sense 
of a common priest as opposed to the High Priest, or in the 
sense of unconsecrated property as opposed to consecrated 
property. 
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The Gemara rejects this: And what is worthy of mockery in that 
statement? Perhaps when Rabbi Shimon refuted the parallel 
between the two oaths, it was prior to the verbal analogy being 
established for him, and the derivation was by means of a 
paradigm. After the verbal analogy was established for him, he 
does not refute the parallel and holds that in the case of an oath 
on a deposit one is liable to bring a guilt-offering for false oaths 
administered by others as well as for intentional false oaths. 


The Gemara asks: And does Rabbi Shimon not refute the parallel 

between the two oaths? But didn’t Rava bar Ittai say to the 

Sages: Who is the tanna who taught with regard to an oath ona 

deposit that atonement by means of an offering is not possible 

for one who takes an intentional false oath? It is Rabbi Shimon. 
Apparently, Rabbi Shimon concludes that there remains a distinc- 
tion between intentional and unwitting in the case of an oath on 

a deposit. 


The Gemara suggests: Perhaps with regard to the halakhic status 
of one who takes an intentional false oath being like that of one 
who takes an unwitting false oath, Rabbi Shimon refutes the 
parallel between the two oaths even after the verbal analogy is 
established for him, as he derives the halakha of an oath on a 
deposit from the halakha of misuse of consecrated property, 
where there is a distinction between intentional and unwitting, 
as those elements common to an oath on a deposit and the mis- 
use of consecrated property are more numerous than the ele- 
ments common to an oath on a deposit and an oath of testimony. 
But he does not refute the parallel between the two oaths with 
the claim that there is a distinction between them with regard to 
whether the halakhic status of one to whom an oath was admin- 
istered by others is like that of one who himself took an oath. 
Once the verbal analogy was established for him, there is no 
longer a distinction between the two oaths in that regard. 


The Gemara asks: If, according to Rabbi Shimon, based on the 
derivation from the misuse of consecrated property, one who 
intentionally takes a false oath on a deposit does not bring a guilt- 
offering like one who took the false oath unwittingly, let the 
discussion of the case of an oath of testimony return to the verbal 
analogy and derive it from the case of an oath on a deposit that 
the halakhic status of one who takes an intentional false oath is 
not like that of one who takes an unwitting false oath. Just as in 
the case of an oath on a deposit, one who takes an unwitting 
false oath, yes, he is liable to bring a guilt-offering, and one who 
takes an intentional false oath, no, he is not liable, so too, in 
the case of an oath of testimony, one who takes an unwitting 
false oath, yes, he is liable to bring a sin-offering, and one who 
takes an intentional false oath, no, he is not liable, just as he 
derives the case of an oath on a deposit from the case of misuse 
of consecrated property. 


The Gemara answers: For that reason, the Merciful One writes 
the verse with regard to an oath of testimony near the verse 
with regard to an oath on an utterance and near the verse with 
regard to the defiling of the Temple or its sacrificial foods, as in 
all of those passages it is stated concerning them: “And it is 
hidden,” and here, with regard to an oath of testimony, it is not 
stated concerning them: And it is hidden. The Torah did so to 
underscore the contrast between them and to deem liable one 
who takes an intentional false oath of testimony like one who 
takes an unwitting false oath of testimony. 
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MI S HN If one said to witnesses: I administer an 

oath to you concerning your refusal to 
testify if you do not come and testify on my behalf that so-and- 
so said he is going to give me" two hundred dinars and he did 
not give them to me, and they take false oaths that they have no 
knowledge of the matter, they are exempt from liability to bring 
an offering for taking a false oath of testimony, as one is liable 
for taking a false oath of testimony only in a case involving 
a monetary claim like a deposit in the sense that were the 
witnesses to testify, the individual would be liable to pay. In the 
case of a promise to give a gift he could claim that he merely 
reconsidered. 


If one said to witnesses: I administer an oath to you that when 
you will know testimony relevant to me" you will come and 
testify on my behalf, these witnesses are exempt from liability 
for taking a false oath of testimony even if they do not testify, due 
to the fact that the oath preceded their knowledge of the relevant 
testimony. 


If one stood in the synagogue" and said for all to hear: I admin- 
ister an oath to you that if you know testimony relevant to me 
you will come and testify on my behalf, these witnesses are 
exempt until he directs his demand to specific individuals. 


If one said to two people: I administer an oath to you, so-and-so 
and so-and-so, that if you know testimony relevant to me you 
will come and testify on my behalf, and they respond: On our 
oath we do not know any testimony relevant to you, and they 
know testimony relevant to him, not based on an incident they 
witnessed but based on hearsay testimony,” which is not valid 
testimony, or if one of the witnesses is found to be a relative or 
disqualified,’ these witnesses are exempt from liability for taking 
a false oath of testimony because they are unfit witnesses. 


If the plaintiff sent the demand for their testimony by means of 
his slave, or in a case where the defendant said to the witnesses: 
I administer an oath to you that if you know any testimony 
relevant to the plaintiff that you will come and testify on his 
behalf, and they took a false oath that they have no knowledge of 
the matter, these witnesses are exempt from liability for taking a 
false oath of testimony until they will hear the demand to testify 
directly from the mouth of the plaintiff." 


GEMARA< Gemara cites proof for the halakhot 


in the mishna from verses in the Torah. 
The Sages taught: I administer an oath to you concerning your 
refusal to testify if you do not come and testify on my behalf 
that so-and-so said that he is going to give me two hundred 
dinars and he did not give them to me; in such a case one might 
have thought that they would be liable. Therefore, the verse 
states the term “shall sin” with regard to an oath of testimony 
and “shall sin” with regard to an oath on a deposit in order to 
derive a verbal analogy. 


A relative or disqualified — Tos ix ip: Close relatives may 
serve neither as witnesses nor as judges in cases involving a 
family member. Two judges or two witnesses who are related 
to each other are similarly disqualified. They are disqualified 
whether their testimony or judgment is in favor of their relative 
or against him. In this context, a close relative is defined based 
on the number of generations that separate the judges or wit- 
nesses and their common relative. Two brothers are referred 
to as first generation to first generation; they have a common 
father. First cousins are called second to second; they have a 
common grandparent. An uncle and nephew are first to second, 
and so forth. Everyone agrees that relatives who are second to 
second or closer are disqualified from serving as a witness or 
judge. Some authorities disqualify even more distant relatives. 


BACKGROUND 


A husband and wife are not considered relatives; they are con- 
sidered to be the same individual. Relatives who are disqualified 
from testifying against one spouse are also disqualified from 
testifying against the other. 

Other witnesses who are disqualified are those who com- 
mitted a transgression. Anyone who violates a severe Torah 
prohibition is disqualified until he repents. That is the case with 
regard to both prohibitions between man and man and those 
between man and God. Those who have a vested interest in 
the outcome of the case being adjudicated are also disqualified. 
The Sages disqualified those who violated rabbinic prohibitions, 
those who earn their livelihood from morally dubious occupa- 
tions, gamblers, and those who conduct themselves in public 
in an undignified or self-abasing manner. 


HALAKHA 


That so-and-so said he is going to give me - wy agw 
% ind nibs: If the plaintiff said to witnesses: | administer 
an oath to you that you will come and testify on my behalf 
that so-and-so said he would give me two hundred dinars 
and he did not give it to me, and they deny knowledge of 
the matter, they are exempt from liability for taking a false 
oath of testimony because even were they to testify, the 
defendant would not be liable to pay based on his state- 
ment that he would give money to the plaintiff (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 10:2). 


That when you will know testimony relevant to me, etc. — 
13) TY % WTW: One who administers an oath to wit- 
nesses and tells them that when they will discover informa- 
tion relevant to testimony on his behalf they will come and 

testify, and they answer amen, and thereafter, they discover 

relevant information and he demands that they testify, and 

they deny knowledge of the matter, they are exempt from 

liability for taking a false oath of testimony because the oath 

preceded their knowledge of the matter (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 9:7-8). 


If one stood in the synagogue, etc. — 131 NDISI m23 mY: 

Witnesses are not liable for taking an oath of testimony 
until the plaintiff specifies them and administers the oath to 
them. If one stood in a synagogue and administered an oath 

that anyone who has knowledge of the matter will come 
and testify, and all those present answered amen, including 

those who are witnesses, and when he demands that they 
come and testify they deny knowledge of that testimony, 
they are exempt from liability for taking a false oath of tes- 
timony since he did not specify them as his witnesses. 

If the plaintiff says: | administer an oath to everyone who 
is standing here that you will come and testify on my behalf, 
and among those standing there were witnesses who had 
information relevant to testimony on his behalf, and they 
later denied knowledge of that information, they are liable 
for taking a false oath of testimony because he specifi- 
cally designated them together with all others present, in 
accordance with the mishna, the baraita, and the opinion of 
Shmuel (Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:9). 


Hearsay testimony, etc. — 151 Y +92 Y: If one of the wit- 
nesses to whom the oath was administered was a relative 
or otherwise disqualified from testifying, and even if his 
disqualification was by rabbinic law and not by Torah law, 
or if their testimony was based on hearsay and they denied 
knowledge of the relevant matter, they are exempt from 
liability for taking a false oath of testimony because even if 
they testified they would be unable to render one liable to 
pay (Rambam Sefer Hafla‘a, Hilkhot Shevuot 10:1). 


Until they will hear directly from the mouth of the 

plaintiff — vain 92 yawe ty: If the defendant adminis- 
ered an oath to the witnesses that if they have knowledge 

of the matter relevant to testimony on behalf of the plaintiff 
hey should come and testify, and they denied knowledge 

of that matter, they are exempt from liability for taking a 

alse oath of testimony. They are liable only if the plain- 
iff administers the oath. Needless to say, if a third party 

administered an oath to witnesses that they will come and 

estify on behalf of the plaintiff that the defendant owes him 

money and they deny knowledge of the matter, they are 

exempt from liability because the plaintiff did not demand 

heir testimony (Rambam Sefer Hafla'a, Hilkhot Shevuot 9:7; 

Shulhan Arukh, Hoshen Mishpat 28:1). 
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Here, it is stated with regard to an oath of testimony “shall sin” 
(Leviticus 5:1), and there, it is stated with regard to an oath on 

a deposit “shall sin” (Leviticus 5:21). Just as there, with regard 

to an oath on a deposit, the verse is speaking only with regard 

to a monetary claim and in a case where the plaintiff has a 

legitimate claim, so too here, with regard to an oath of testimony, 
the verse is speaking only with regard to a monetary claim and 

in a case where the plaintiff has a legitimate claim. In the case 

cited in the baraita and in the first clause of the mishna, the 

plaintiff does not have a legitimate claim. 


The mishna teaches: I administer an oath to you that when you 
will know testimony relevant to me you will come and testify 
on my behalf. 


The Sages taught: I administer an oath to you that when you 

will know testimony relevant to me you will come and testify 

on my behalf; in such a case one might have thought that they 

would be liable. Therefore, the verse states: “And he heard 

the voice ofan oath and he is a witness or he saw or he knew” 
(Leviticus 5:1). One is liable to bring an offering for a false oath 

only in a case where knowledge of the testimony preceded the 

oath, and not in a case where the oath preceded knowledge 

of the testimony. 


The mishna continues: If one stood in the synagogue and 
said for all to hear: I administer an oath to you that if you 
know testimony relevant to me you will come and testify on 
my behalf, these witnesses are exempt. Shmuel says: That is 
the halakha even if his witnesses were among the people in 
the synagogue. 


The Gemara asks: Isnt this obvious? Otherwise, there would be 
no novel element in this halakha of the mishna. The Gemara 
answers: No, it is necessary to cite this case only in a situation 
where he is standing right next to those witnesses. Lest you say 
he is comparable to one who spoke to them directly and those 
witnesses would be liable, the tanna teaches us that until he 
specifies to whom he is directing his demand, he does not render 
those witnesses obligated to take an oath of testimony. 


The Gemara notes: This is also taught in a baraita:" If one saw 
a group of people standing, and his witnesses were among 
them, and he said to the entire group: I administer an oath to 
you that if you know testimony relevant to me you will come 
and testify on my behalf, in such a case one might have thought 
that they would be liable. The verse states: “And he is a witness” 
(Leviticus 5:1), and in this case he did not specify his witnesses; 
therefore, they are not liable. One might have thought that the 
halakha is the same even if he said: I administer an oath to 
everyone who is standing here that you will come and testify 
on my behalf. The verse states: “And he is a witness” (Leviticus 
5:1), and in this case, although he spoke to a group, he specified 
his witnesses; therefore, they are liable. 


The mishna teaches that if one said to two individuals: I admin- 
ister an oath to you, and they know testimony relevant to him 
based on hearsay, or if one of the witnesses is found to be a 
relative or disqualified, they are exempt. The Gemara cites that 
which the Sages taught: If one said to two individuals: I admin- 
ister an oath to you, so-and-so and so-and-so, that if you know 
testimony relevant to me you will come and testify on my 
behalf, and they know testimony relevant to him based on 
hearsay testimony, or if one of the witnesses is a relative or 
disqualified, in such a case one might have thought that they 
would be liable. The verse states: “Ifhe does not state it, then 
he shall bear his iniquity” (Leviticus 5:1), teaching that it is 
with regard to those eligible for the statement of testimony 
that the verse is speaking, not those who are ineligible. 
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The mishna teaches: If the plaintiff sent the demand for their testi- 
mony by means of his slave, etc. The Sages taught: If the plaintiff 
sent the demand for their testimony by means of his slave, or in a 
case where the defendant said to the witnesses: I administer an 
oath to you that if you know any testimony relevant to the plaintiff 
that you will come and testify on his behalf, might one have 
thought that they would be liable? The verse states: “Ifhe does not 
state it, then he shall bear his iniquity” (Leviticus 5:1); therefore, 
they are not liable. 


The Gemara asks: What is the biblical derivation that leads to that 
conclusion? Rabbi Elazar said: The derivation is based on the fact 
that it is written: Im lo yaggid. In the verse the word lo is spelled 
lamed, vav, alef and interpreted as both “not,” spelled lamed alef, and 
“to him,” spelled lamed vav. It is derived: If the witness who knows 
the testimony does not state’ it to the plaintiff, he shall bear his 
iniquity, and he is liable; but if he does not state it to another, he 


is exempt. 
MI S HN The mishna discusses the formula of an oath 
of testimony. If the plaintiff said to the wit- 
nesses: I administer an oath to you concerning your refusal to 
testify if you do not come and testify on my behalf, or even if he 
said: I command you," or I bind you, although he did not employ 
an unequivocal formula of an oath, these witnesses are liable for 
taking a false oath of testimony. 


If one administered the oath to the witnesses in the name of heaven 
and in the name of earth, these witnesses are exempt from liability 
for taking a false oath of testimony, as that is not an oath in the name 
of God. If one administered the oath to the witnesses in the name of 
alef dalet," i.e., Adonai; in the name of yod heh, the Tetragrammaton; 
in the name of the Almighty [Shaddai]; in the name of the Lord of 
Hosts [ Tzevaot ]; in the name of the Gracious and Compassionate 
One; in the name of He Who is Slow to Anger; in the name of 
He Who is Abounding in Loving-kindness; or in the name of any 
of the appellations of God," even though he did not mention the 
ineffable name of God, these witnesses are liable for taking a false 
oath of testimony. 


One who curses” God employing any of these names or appella- 
tions of God is liable to be executed through stoning; this is the 
statement of Rabbi Meir. And the Rabbis deem him exempt, as 
they hold that one is liable for cursing God only if he employs the 
ineffable name of God. 


One who curses his father or his mother" employing any of these 
names or appellations of God is liable to be executed through ston- 
ing; this is the statement of Rabbi Meir. And the Rabbis deem him 
exempt, as they hold that one is liable for cursing his father and his 
mother only if he employs the ineffable name of God. 


HALAKHA 


NOTES 


If he does not state - 7937 xib Ox: According to the tradi- 
tional text of the Bible, the word /o, meaning no, is spelled 
in several places: Lamed, vav, alef, which is a combination 
of the terms “no,’ spelled Jamed alef, and “to him,’ spelled 
lamed vav. The verse is interpreted as though it is written: 
If the witness who has knowledge of the matter does not 
state it to him, the plaintiff, he shall bear his iniquity, and he 
is liable; and if he does not state it to another, he is exempt 
(see Rashi and Rambam's Commentary on the Mishna). 


In the name of alef dalet - “nbs TK": Rashi and others 
explain that alef dalet is an abbreviation of Adonai, and 
yod heh is an abbreviation of the Tetragrammaton. Others 
explain that the reference in the mishna is to a case where 
the plaintiff states only half the name. Due to the sanctity 
of these names, there is sanctity even in half of the name 
(Rid; Tosefot HaRosh). 


One who curses, etc. — ^3) Ubpran: All these curses are 
prohibited by Torah law, and in some of them, the punish- 
ment is written. In the case of one who curses God, it is 
stated: “Each and every man who shall curse his God shall 
bear his sin. And he who blasphemes the name of the 
Lord shall be put to death; all the congregation shall stone 
him” (Leviticus 24:15-16). In the case of one who curses his 
father or mother, it is stated: “And he who curses his father 
or his mother, shall be put to death” (Exodus 21:17). The 
prohibition against cursing another is derived from the 
verse: “Do not curse the deaf” (Leviticus 19:14), which the 
Sages interpreted to include all Jews. The punishment for 
violating that prohibition is lashes, just as it is for violating a 
standard Torah prohibition. The prohibition against cursing 
oneself is derived from the verse: “Only observe yourself, 
and keep your soul diligently” (Deuteronomy 4:9). 


| command you, etc. - 151 apy X myn: If one said to wit- 
nesses: | command you with an oath, or: | bind you with an oath, 
if he invoked the name of God or any of the appellations of God, 
he is liable for taking a false oath of testimony, in accordance 
with the mishna and the explanation of Abaye (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 9:11). 


In any of the appellations of God - pana dpa: Whether one 
administers an oath invoking the name of God, or with any of 
the appellations of God, e.g., if he administers an oath in the 
name of He Whose name is gracious, it is a full-fledged oath 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 2:2—4). 


One who curses God employing any of these, etc. —Sopnn 
a>) ta: One who curses God is liable to be executed through 
stoning only if he invokes the name alef, dalet, nun, yod and 
then curses it employing one of the names that may not be 
erased. One is liable to be executed through stoning for invok- 
ing the name alef, dalet, nun, yod, while if one invokes any of the 
appellations of God he is liable to receive lashes, in accordance 
with the opinion of the Rabbis. Some hold that one is liable 
to be executed only if he invokes the ineffable name of God. 
According to the Rambam, one is liable to be executed through 
stoning for invoking either alef, dalet, nun, yod or the Tetragram- 
maton (Rambam Sefer HaMadda, Hilkhot Avoda Zara 2:7). 


One who curses his father or his mother — iag) vag bpon: 
One who curses his father or his mother, even after their death, 
is liable to be executed through stoning if he did so in the 
presence of witnesses and with forewarning. This is the halakha 
whether it is a son or a daughter who curses his or her parent. 
In what case are these matters stated? They are stated in a case 
where one curses them invoking one of the names of God. But 
if he cursed them invoking an appellation, he is liable to receive 
lashes for violating a prohibition, like one who curses any Jew, 
in accordance with the opinion of the Rabbis (Rambam Sefer 
Shofetim, Hilkhot Mamrim 5:2; Shulhan Arukh, Yoreh De'a 2411). 
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HALAKHA 


One who curses himself or another - inyy Sopan 
vant: One who curses another Jew or curses himself 
(Tur) invoking the name of God, or an appellation of God, 
or one of the names that gentiles use for God, is liable to 
receive lashes if he did so in the presence of witnesses 
and with forewarning. The Ra'avad, citing the Jerusalem 
Talmud, writes that one is liable only when invoking the 
ineffable name of God (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 26:3 and Kesef Mishne there; Shulhan Arukh, 
Hoshen Mishpat 27:1). 


God shall not strike you, etc. - 151 dx: If one cursed 
another without invoking a name of God or an appella- 
tion, or if the curse was inferred from his statement, e.g., 
May so-and-so not be blessed by God, he is not flogged, 
in accordance with the opinion of the Rabbis. Neverthe- 
less, it is prohibited to conduct oneself in this manner 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 26:4; Shulhan 
Arukh, Hoshen Mishpat 27:2). 


Names that may not be erased - ppm wy minw: 
t is forbidden to erase even a single letter from any of 
he seven names that may not be erased. These are the 
seven names: The Tetragrammaton; alef, dalet, nun, yod; 
El; Eloah; Elohim; Shaddai; Tzevaot. Based on one of the 
variant readings cited by the Rambam, the same is true 
or Elohai. Others cite a variant reading that the same is 
rue for Ehyeh Asher Ehyeh (Tur). See the Kesef Mishne and 
he Gra, who cite additional variant readings. The Shakh 
writes that if there is a non-sacred name whose spelling 
is identical to that of a sacred name, it may be erased. 
Likewise, a sacred name that was not written for the 
purpose of sanctity may be erased in order to emend it. 
f the intent is not to emend the text, one must excise 
he name and inter it. If the name was written for the 
purpose of sanctity, it is prohibited to excise the name 
rom the parchment and inter it even if his intent is to 
repair the parchment (Rambam Sefer HaMadda, Hilkhot 
Yesodei HaTorah 6:4; Shulhan Arukh, Yoreh De'a 276:9). 


BACKGROUND 


Curses another in the name of God - ivan nx bpn 
Dwa: It is prohibited by Torah law to curse any Jew who 
observes the Torah, even if the individual that one is curs- 
ing is unaware, e.g., because he is deaf (see Leviticus 
19:14). One who curses another Jew invoking God's name 
is liable to receive lashes by Torah law (see Temura 3b). 


Names that may not be erased - pppn) pxw ninw: 
The Sages interpret the first four verses in Deuteronomy, 
chapter 12, as a prohibition against destroying the writ- 
en name of God. Although the Gemara here repeat- 
edly employs the term: Erase, any act that results in the 
expunging of the name of God is prohibited, including 
burning or ripping paper or parchment on which the 
names are written, or painting over the names. The 
Gemara here discusses which names are included in 
his prohibition. Because of this prohibition, there is a 
ongstanding Jewish custom that sacred texts like the 
Bible or the prayer book in which the names of God are 
written that become worn or damaged are not discarded; 
rather, they are interred in the ground or stored in an attic 
or cellar of a synagogue. 
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One who curses himself or another" employing any of these 
names or appellations of God violates a prohibition. If one says: 
The Lord God shall strike you (see Deuteronomy 28:22), and 
likewise if one says: God shall strike you if you do not come to 
testify, that is a curse that is written in the Torah, and in sucha 
case one is certainly liable if he fails to testify. 


If one says to the witnesses: God shall not strike you," or: God 
shall bless you, or: God shall benefit you if you come and testify, 
Rabbi Meir deems him liable, as one may infer from that state- 
ment that ifhe fails to testify God will strike him, or will not bless 
or benefit him. And the Rabbis deem him exempt because the 
curse is not explicitly stated. 


GE M ARA The mishna teaches that if the plaintiff 


said to the witnesses: I administer an 
oath to you, I command you, or I bind you, these witnesses are 
liable for taking a false oath of testimony. The Gemara asks: What 
is the plaintiff saying? He merely said that he is administering an 
oath, but he did not say in the name of what he is administering 
the oath. Rav Yehuda said: This is what the plaintiff is saying: I 
administer an oath to you with the oath mentioned in the Torah, 
I command you with the command mentioned in the Torah, I 
bind you with the bond mentioned in the Torah, and in the 
Torah all of these include mention of the name of God. 


Abaye said to Rav Yehuda: But according to that interpretation, 
concerning that which Rabbi Hiyya teaches, that if the plaintiff 
said to the witnesses: I chain you, these witnesses are liable for 
taking a false oath of testimony, is chaining written in the Torah? 
Apparently, the reference in the mishna and the baraita is not to 
similar language in the Torah. 


Rather, Abaye said that this is what the plaintiff is saying: I 
administer an oath to you with an oath, I command" you with 
an oath, I bind you with an oath, I chain you with an oath. The 
witnesses are liable in all these cases provided that the plaintiff 
mentions an oath. 


§ The mishna teaches: If one administered the oath to the wit- 
nesses in the name of alef dalet, in the name of yod heh, in the 
name of the Almighty [Shaddai], in the name of the Lord of 
Hosts [ Tzevaot], in the name of the Gracious and Compassion- 
ate One, in the name of He Who is Slow to Anger, or in the name 
of He Who is Abounding in Loving-kindness, these witnesses 
are liable for taking a false oath of testimony. 


Is that to say that gracious and compassionate are sacred names? 
The Gemara raises a contradiction from a baraita: There are 
names of God that may be erased and there are names of God 
that may not be erased? due to their inherent sanctity. These are 
names that may not be erased: For example, several variations 
of the name God [Elohim]: El, Elohekha with a second person 
singular suffix, Elohim, Eloheikhem with a second person plural 
suffix; I Shall Be As I Shall Be, alef dalet, yod heh, Almighty 
[Shaddai], Lord of Hosts [Tzevaot], these names may not be 
erased." 


| administer an oath to you with an oath, | command, etc. - 
“DI myn TWI Darby ong WW: According to Rashi, it appears 
that when | employing any of these formulas, the plaintiff must 
invoke the name of God, and when Rav Yehuda says: With an oath, 
it means in the name of God. According to this interpretation, 
were the plaintiff to say: With an oath, without invoking God's 
name, the witnesses would be liable. The Ran explains that this 


NOTES 
the Torah is an oath in the name of God, as it is written: “You shall 
not take an oath in My name falsely” (Leviticus 19:12), and: “You 
shall not take the name of the Lord your God in vain" (Exodus 
20:6). The Rashba and others hold that there are two possible 
forms of an oath, one invoking the name of God, and the other 
mentioning: With an oath, even without invoking the name of 
God (see Kuntres HaRe‘ayot). 


is based on the fact that the primary form of oath mentioned in 
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Alef lamed from Elohim -— Dibya 1 aby: In the event that one 
intended to write the name of God in its entirety but did not com- 
plete it, the two letters that he wrote constitute one of the sacred 
names of God that may not be erased. The same is true in the case 


of one who writes yod heh. 


Alef dalet. ..tzadi beit... may be erased — pra... ryt aby: 
The reason for this ruling is that the two letters written do not con- 
stitute a sacred name, and they are not subject to the prohibition 
of erasing one of the names of God. Some early commentaries cite 


But adjectives that describe the Holy One, Blessed be He, e.g., the 
Great, the Mighty, the Awesome, the Prodigious, the Powerful, 
the Courageous, the Strong, gracious, compassionate, slow to 
anger, or abounding in loving-kindness; these may be erased." 
Apparently, gracious and compassionate are adjectives and not 
actual names of God; how, then, does an oath ora curse in the name 
of gracious and compassionate take effect? 


Abaye said: In the mishna, it is with regard to one who administers 
an oath or curses in the name of He Who is Gracious, 


or in the name of He Who is compassionate, that the tanna is 
stating the halakha. Although gracious and compassionate are not 
names of God, the reference in the mishna is to an oath in the name 
of God. 


Rava said to Abaye: If so, in the case of one who administered the 
oath to the witnesses in the name of heaven and in the name of 
earth" as well, say that it is with regard to an oath in the name of 
He for Whom the heaven and the earth are His that the tanna is 
stating the halakha. Why, then, does the mishna say that for an oath 
in the name of heaven and in the name of earth, these witnesses are 
exempt from liability? 


The Gemara rejects this: How can these cases be compared? There, 
since there is no other entity that is called gracious and compas- 
sionate, certainly it is in the name of He Who is gracious, and 

certainly it is in the name of He Who is compassionate that the 

tanna is speaking. By contrast, here, since there are heaven and 

earth that exist as independent entities, perhaps when he adminis- 
ters an oath in the name of heaven and in the name of earth, it is in 

the name of the actual heaven and in the name of the actual earth 

that he is speaking, and not in the name of He for Whom the 

heaven and the earth are His. 


§ Apropos the names of God that may be erased and those that 
may not be erased, the Gemara discusses the details of the matter. 
The Sages taught: If one wrote the letters alef lamed from the 
name Elohim,™ or yod heh from the Tetragrammaton, this pair of 
letters and that pair of letters may not be erased. But if one wrote 
the letters shin dalet from Shaddai, or alef dalet from Adonai, or 
tzadi beit from Tzevaot, this may be erased." 


Rabbi Yosei says: The word tzevaot may be erased in its entirety, 
as God is called Tzevaot' only in the context of the children 
of Israel, and it is not an independent name of God, as it is 
stated: “And I shall bring forth My hosts [tzivotai], My people 
the children of Israel, out of the land of Egypt” (Exodus 7:4). 
Shmuel says: The halakha is not in accordance with the opinion 
of Rabbi Yosei. 


NOTES 


a variant reading that states that the letters alef dalet may not be 
erased. This variant reading also appears in the Jerusalem Talmud in 
tractate Megilla. Tosafot (35a) explain that since Adonai is the manner 
in which one pronounces the Tetragrammaton, it is appropriate to 
treat it with a greater level of sanctity. 


God is called Tzevaot, etc. — 131 nixa% Xp): This name is always 
written after another name of God, e.g., Adonai Tzevaot or Elohim 
Tzevaot, and it is understood to mean: The Lord, Who is the God of 
Israel, who are called tzevaot (Torat Hayyim). 


HALAKHA 


Names that may be erased — ppa) ninw: The 
halakhic status of the adjectives and appella- 
tions of God, e.g., hanun and rahum, is like that 
of any other word in the Bible and one may erase 
them (Rambam Sefer HaMadda, Hilkhot Yesodei 
HaTorah 6:5). 


HALAKHA 


Where one takes an oath in the name of heaven 
and in the name of earth - Y1X2) Dawa yaww: 
If one took an oath in the name of heaven and in 
the name of earth, the sun, and the like, even if his 
intent was their Creator, it is not an oath. Hokhmat 
Adam (Principle 93) writes that the reference is to 
one who took an oath in the name of heaven and 
in the name of earth that | will perform a certain 
action. But if one says: | take an oath in the name 
of heaven and in the name of earth, its halakhic 
status is that of an oath. The Ra'avad holds that he 
is exempt from liability to receive lashes and from 
bringing an offering; nevertheless, its halakhic sta- 
tus is that of an oath if his intent was in the name of 
the Creator (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
12:3; Shulhan Arukh, Yoreh De‘a 237:6). 


Alef lamed from Elohim — oman ab Jy: If one 
intended to write the name Elohim and wrote only 

alef lamed, or intended to write the Tetragram- 
maton and wrote only yod heh, it is prohibited to 
erase those letters, But if he intended to write Shad- 
dai and wrote only shin dalet, or intended to write 
Tzevaot and wrote only tzadi beit, one may erase 
those letters, in accordance with the baraita. The 
Rema writes that this is the halakha if one intended 
to write Adonai and wrote only alef dalet, based 
on the Gemara here, or if one intended to write 
Ehyeh and wrote only alef heh, based on the Jeru- 
salem Talmud. The Gra and others, citing Josafot on 
35a, rule more stringently with regard to alef dalet 
from Adonai. With regard to the names of God that 
appear in prayer books, e.g., two instances of the 
letters yod or a heh or dalet with an apostrophe 
(Pithei Teshuva), one should avoid erasing them in 
deference to God except in exigent circumstances 
(Rambam Sefer HaMadda, Hilkhot Yesodei HaTorah 
6:4; Shulhan Arukh, Yoreh De‘a 276:10, and in the 
comment of Rema, and see Beur HaGra and Pithei 
Teshuva there). 
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HALAKHA 


Any letters ancillary to the name of God - aw Seva bs: 
Any letters that precede a name of God that may not be 
erased, as a prefix, e.g., a lamed written before Adonai or a 
bet written before Elohim, may be erased. Those letters that 
follow a name of God that may not be erased, as a suffix, 
e.g., kaf from Elohekha, or kaf mem from Eloheikhem, may 
not be erased and they assume the same sanctity of the 
name itself, in accordance with the opinion of Rav Huna, who 
ruled in accordance with the opinion of Aherim. The Rambam 
adds that although those suffixes may not be erased, one 
who erases them is not flogged by Torah law but is flogged 
with lashes for rebelliousness by rabbinic law (Rambam Sefer 
HaMadaa, Hilkhot Yesodei HaTorah 6:3; Shulhan Arukh, Yoreh 
Dea 276:9). 


All names that are stated in the Torah with regard to 
Abraham, etc. - 13) omaga mina ONAN ninw dp: All 
the names mentioned with regard to Abraham are sacred, 
including: “Adonai, if | have found favor in your eyes” (Genesis 
18:3), in accordance with the opinion of Rabbi Elazar ben 
Azarya. The names written with regard to Lot are non-sacred 
except for: “Please, not so Adonai. Behold your servant has 


en with regard to Naboth are sacred, in accordance with the 
opinion of the first tanna. All the names written with regard 
o Micah are non-sacred, in accordance with the opinion of 
he first tanna. All the names written with regard to Gibeah 
of Benjamin are sacred, in accordance with the opinion of 
Rabbi Yehoshua. All mentions of Shlomo in Song of Songs 
are sacred, and the status of the name is like that of any other 
appellation of God, except for in the verse: “Shlomo shall have 
he one thousand” (Song of Songs 8:12), which is non-sacred, 
in accordance with the opinion of the first tanna. All kings 
mentioned in the book of Daniel are non-sacred except for 
in the verse: “You, O king, king of kings” (Daniel 2:37), which 
is an appellation for God (Rambam Sefer HaMadda, Hilkhot 
Yesodei HaTorah 6:9). 


NOTES 
With regard to Abraham are sacred - wp omaa: The 


reference here is not to those instances where the Tetragram- 


maton is employed; rather, it is to the instances where Adonai 
is written, as it could be interpreted as a sacred name in the 
singular, or as a non-sacred name in the plural. It is important 
to determine whether it is sacred, both in terms of whether it 
may be erased and in terms of whether it requires the special 
preparations customarily undertaken by the scribe before 
writing one of the sacred names of God. 
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The Sages taught: Any letters ancillary to the name of God," 
whether as a prefix preceding the name or as a suffix succeeding 
the name, this addition may be erased. Preceding it, how so? If 
one wrote the Tetragrammaton with the prefix lamed, meaning: 
To the Lord, the lamed may be erased; the Tetragrammaton with 
the prefix beit, meaning: By the Lord, the beit may be erased; the 
Tetragrammaton with the prefix vav, meaning: And the Lord, the 
vav may be erased; the Tetragrammaton with the prefix mem, 
meaning: From the Lord, the mem may be erased; the Tetra- 
grammaton with the prefix shin, meaning: That the Lord, the shin 
may be erased; the Tetragrammaton with the prefix heh, mean- 
ing: Is the Lord, the heh may be erased; the Tetragrammaton 
with the prefix kaf, meaning: Like the Lord, the kaf may be erased. 


Succeeding it, how so? If one wrote Eloheinu, meaning: Our God, 
the nun vav suffix may be erased; Eloheihem, meaning: Their 
God, the heh mem suffix may be erased; Eloheikhem, meaning: 
Your God, second person plural, the kaf mem suffix may be erased. 
Aherim say: The suffix succeeding the name of God may not 
be erased as the name of God to which it is appended already 
sanctified it and it is considered as though it is part of the name. 
Rav Huna says: The halakha is in accordance with the opinion 
of Aherim. 


§ Abraham; who cursed Naboth; in Gibeah of Benjamin; 
Solomon; Daniel; this is a mnemonic for the halakhot that 
follow. 


All names that could be understood as the name of God that 

are stated in the Torah with regard to Abraham" are sacred" and 

are referring to God, except for this name, which is non-sacred, 
as it is stated: “My lords, if I have found favor in your eyes” 
(Genesis 18:3). In that passage, Abraham is addressing the angels 

who appeared to him in the guise of men, not God. 


Hanina, son of the brother of Rabbi Yehoshua, and Rabbi 
Elazar ben Azarya in the name of Rabbi Elazar HaModa’i, 
say: This too is sacred. The Gemara asks: In accordance with 
whose opinion is that which Rabbi Yehuda says that Rav says: 
Hospitality accorded to guests is greater than receiving the 
Divine Presence? In accordance with whose opinion is that 
statement? It is in accordance with the opinion of that pair of 
tanna’im, Hanina, son of the brother of Rabbi Yehoshua, and 
Rabbi Elazar ben Azarya, who understood that Abraham was 
speaking to God. 


All names that could be understood as the name of God that are 

stated in the Torah with regard to Lot are non-sacred and are 

referring to angels, except for this one, which is sacred, as it is 

stated: “And Lot said to them: Please, not so Adonai. Behold 

your servant has found favor in your eyes, and you have magni- 
fied Your mercy that You have performed for me by saving my life” 
(Genesis 19:18-19). It is apparent from the context that Lot is 

addressing He Who has the capacity to kill and to vivify; that 

is the Holy One, Blessed be He. 


All names that are stated with regard to Naboth are sacred, e.g., 
in the verse: “Naboth blasphemed Elohim and the king” (1 Kings 
21:13), and those stated with regard to Micah are non-sacred and 
are referring to the graven image that he fashioned (see Judges, 
chapters 17-18). Rabbi Eliezer says: Indeed, all names that are 
stated with regard to Naboth are sacred; but those stated with 
regard to Micah, some of them are non-sacred and some of 
them are sacred. The names beginning with the letters aleflamed, 
i.e., Elohim, are non-sacred, as the reference is to the idol that he 
crafted, and all the names beginning with the letters yod heh, i.e., 
the Tetragrammaton, are sacred, except for this name that begins 
with the letters alef lamed and it is sacred: “All the time that the 
house of Elohim was in Shiloh” (Judges 18:31). 
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All names that are stated in the passage concerning Gibeah of 
Benjamin," where the rest of the tribes consulted God to determine 
whether they should go to war against the tribe of Benjamin (see 
Judges, chapter 20), Rabbi Eliezer says: They are non-sacred, as 
they were consulting an idol, not God. Rabbi Yehoshua says: They 
are sacred. 


Rabbi Eliezer said to Rabbi Yehoshua: How can you say that those 
names are sacred? Does God promise and not fulfill the promise? 
Twice the tribes received the response to go to war against Benjamin, 
and twice they were vanquished. 


Rabbi Yehoshua said to Rabbi Eliezer: That which God promised, 
He fulfilled. In each case, He responded to their question. The first 
time they consulted God through the Urim VeTummim, but they 
did not seek to ascertain if they are to triumph in the war or if 
they are to be defeated. In the last time that they consulted God 
through the Urim VeTummim, where they sought to ascertain 
whether they would emerge triumphant, they consented in Heaven 
to their endeavor, as it is stated: “And Pinehas, son of Elazar, 
son of Aaron was standing before it in those days, saying: Shall 
I yet again go out to battle against the children of Benjamin my 
brother, or shall I cease? And the Lord said: Go up, as tomorrow 
I will deliver them into your hand” (Judges 20:28). 


All mentions of the name Shlomo that are stated in the Song 

of Songs," such as: “The song of songs that is Shlomo’s” (Song of 
Songs 1:1), are not references to King Solomon; rather, they are 

sacred, meaning a song to the One for Whom peace [sheha- 
shalom] is His, except for this mention: “My vineyard, which is 

mine, is before me; you, Solomon shall have the one thousand,” 
i.e., one thousand are for Solomon himself; “and two hundred for 

those who guard its fruit” (Song of Songs 8:12)," which is a refer- 
ence to the Sages. And some say: This verse too is non-sacred: 

“Behold, the bed of Solomon; sixty mighty men are around it” 
(Song of Songs 3:7). 


The Gemara asks: Does this mean: This verse too is non-sacred, and 

it is not necessary to say that the verse cited earlier is non-sacred? 

But that which Shmuel says: A monarchy that kills one of every 
six" individuals in the world is not punished for doing so, as that 

is the prerogative of amonarch, as it is stated: “My vineyard, which 

is mine, is before me; you, Shlomo shall have the one thousand,” 
this is a reference to the monarchy of Heaven; “and two hundred 

for those who guard its fruit,” this is a reference to the monarchy 

of earth. Of the 1,200 mentioned in the two parts of the verse, two 

hundred, or one-sixth, are the prerogative of the earthly monarch. 
Shmuel, who interprets the mention of Shlomo in this verse as 

referring to God, holds neither in accordance with the opinion of 
the first tanna nor in accordance with the opinion introduced with 

the term: Some say. Both tanna’im agree that the reference in the 

verse is to Solomon and not to the Holy One, Blessed be He. 


NOTES 


In Gibeah of Benjamin — paaa ny333: The reference is to the 
war waged by the tribes against the tribe of Benjamin in the 
wake of the violation and murder of the concubine in Gibeah. 
At the beginning of the account it is written: “And they asked 
counsel of God and the children of Israel said: Who shall go up 
or us first to battle against the children of Benjamin? And the 
Lord said: Judah first” Judges 20:18). They were defeated in 
he battle, and then they asked God: “Shall | again draw near 
o battle against the children of Benjamin my brother? And the 
Lord said: Go up against him” (Judges 20:23). They were again 
routed. That is why Rabbi Eliezer is of the opinion that although 
itis written that God replied to them, the reference is not to the 
Holy One, Blessed be He, as when a question is addressed to 
Him, He promises and fulfills His promise. 


All mentions of Shlomo that are stated in the Song of Songs - 
Dyer vwa prax idh bp: The halakha is that the entire 
book of Song of Songs is sancta sanctorum, and it describes 
the relationship between God, Who is referred to as Shlomo, 
and the Divine Presence. 


My vineyard, which is mine, is before me...and two hundred 
for those who guard its fruit, etc. - DONDI.. Py) ow m1 
101 15 TX own: The Ri Migash explains that “My vineyard” 
is the Jewish people, who are characterized as the vineyard of 
God (see Isaiah 5:7). The Ritva and the Maharsha explain that 
essentially, according to this understanding, the reference is to 
marshaling forces to wage war or to be drafted into the king's 
service and that one-sixth of the relevant population (see Rashi) 
should be exempt to engage in the study of the Torah, as they 
are those who guard its fruit, i.e., the Torah scholars preserve 


and sustain the Torah. The Ri Migash explains: If people rebel 
against the king, he may execute even one thousand of twelve 
hundred people, while the Sages, who are synonymous with 
the court, do not have the authority to kill more than one-sixth 
of the population. 


A monarchy that kills one of every six - “m xbvpt xmara 
pwn: Tosafot explain that the reference is to a king who 
wages an optional war. This is the maximum casualty rate that 
he is permitted to sustain. The Ri Migash explains that here too 
the reference is to executing rebels against the crown; when 
the Jewish people finds itself guilty in the eyes of God, He will 
kill as many as one thousand and leave two hundred survivors. 
The Ritva says that a king may execute no more than one-sixth 
of the population, but the Sanhedrin, which is guided by the 
Divine Presence, may kill as many as is necessary. 
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Rather, Shmuel cites a different version of the opinion introduced 
with the term: Some say, according to which this is what it is 
saying. And some say: This Shlomo that appears in the verse 
with regard to the one thousand is sacred, and that Shlomo that 
appears in the verse with regard to the bed of Solomon is non- 
sacred, and it is Shmuel who states his opinion in accordance 
with the opinion introduced with the term: Some say. 


All kings that are stated with regard to Daniel are non-sacred, 
except for this one, which is sacred: “You, O king, king of kings, 
unto whom the God of heaven has given you the kingdom, the 

power, and the strength, and the glory” (Daniel 2:37). 


And some say: This too is sacred, as it is stated: “My Lord, the 
dream shall be for your enemy and its interpretation for your 
foe” (Daniel 4:16). To whom is Daniel saying this? If it enters 
your mind that when Daniel says: “My lord,” it is to Nebuchad- 
nezzar that he is saying it, his enemy, who are they? They are the 
Jewish people. Would Daniel curse the Jewish people? 


And the first tanna, who understands that Daniel is referring to 
Nebuchadnezzar, holds: Are there Jewish enemies for Nebu- 
chadnezzar and there are no gentile enemies for him? Daniel was 
cursing the gentile enemies, not the Jewish enemies. 


§ The mishna teaches: Or if one administered the oath to the 
witnesses in the name of any of the appellations of God, even 
though he did not mention the ineffable name of God, these 
witnesses are liable for taking a false oath of testimony. 


And the Gemara raises a contradiction from a baraita that cites 

the verse: “The Lord shall render you as a curse and as an oath” 
(Numbers 5:21). Why must the verse state this? Isn’t it already 

stated at the beginning of the verse: “And the priest shall admin- 
ister to the woman with the oath of cursing”? Due to the fact 

that it is stated with regard to an oath of testimony: “And he heard 

the voice of an ala” (Leviticus 5:1), one may infer: Ala is stated 

here with regard to an oath of testimony and ala is stated there 

with regard to a sota; just as there, with regard to a sota, the refer- 
ence is to an oath, so too here, with regard to an oath of testimony, 
the reference is to an oath. And just as there, the oath is admin- 
istered in the name of God, so too here, the oath is administered 

in the name of God. This is contrary to the mishna, where the 

ruling is that an oath of testimony may be administered even in 

the name of appellations of God. 


Abaye said: This is not difficult. This baraita is the opinion of 
Rabbi Hanina bar Idi, and that mishna is the opinion of the 
Rabbis, as it is taught in a baraita that Rabbi Hanina bar Idi 
says: Since the Torah says in some cases: Take an oath,’ and 
in some cases: Do not take an oath; and it says in some cases: 
Curse," and in some cases: Do not curse, just as when the Torah 
says: Take an oath, it is in the name of God, so too, when the 
Torah states: Do not take an oath, it is in the name of God. And 
just as when the Torah states: Curse, it is in the name of God, so 
too, when the Torah says: Do not curse, it is in the name of God. 


NOTES 


The Torah says take an oath - yawn mjin Max: Rashi explains 
that the Torah command to take an oath is in the verse: “The oath 
of the Lord shall be between them both” (Exodus 22:10). Rabbeinu 
Hananel explains that the reference is to the verse written in the 
context of the sota: “And the priest shall administer an oath to the 
woman” (Numbers 5:21). The Ri Migash and the Ramban agree with 


the explanation of Rabbeinu Hananel and reject Rashi’s explanation. 


The Meiri explains that the reference is to the mitzva: “And in His 
name you shall take an oath” (Deuteronomy 6:13). The Torah says do 
not take an oath in the verse: “You shall not take an oath in My name 
falsely” (Leviticus 19:12). 
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The Torah says: Curse -p min mny: Rashi and most early com- 
mentaries explain that the reference is to the ala with which the 
priest curses the sota: “The Lord shall render you a curse [/e'ala] and 
as an oath” (Numbers 5:21). Rabbeinu Hananel explains that the 
reference is to the curses to be stated on Mount Ebal: “And these 
shall stand upon Mount Ebal for the curse” (Deuteronomy 27:13). The 
Torah says do not curse in the verses: “You shall not curse leaders” 
(Exodus 22:27), and: “You shall not curse the deaf” (Leviticus 19:14). 
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The Gemara asks: And the Rabbis say: If they derive an oath of 
testimony from sota by means of a verbal analogy, let us require 
that both an oath of testimony and the curse will be specifically in 
the ineffable name of God. If they do not derive an oath of testi- 
mony from sota by means of a verbal analogy, from where do they 
derive that the instance of the word ala that is written with regard 
to an oath of testimony is an oath?’ 


The Gemara answers: They derive it from that which is taught in 

a baraita: It is written with regard to an oath of testimony: “And he 

hears the voice of an ala” (Leviticus 5:1); ala is nothing other than 

an expression meaning oath." And likewise it says: “And the priest 

shall administer to the woman with the oath of cursing [ha‘ala]” 
(Numbers 5:21). 


The Gemara asks: It is not merely ala that is written there; the oath 
ofan ala is written there. Apparently, ala alone does not mean oath. 
The Gemara explains that this is what the tanna is saying: “And he 
hears the voice of an ala”; ala is used only when accompanied by 
an oath. And likewise it says: “And the priest shall administer to 
the woman with the oath of cursing.” 


And from where is it derived to render an ala with which the word 

oath is not written like an ala with which the word oath is written 
and an oath with which the word ala is not written like an oath 
with which the word ala is written? The verse states: “And he hears 
the voice of an ala” (Leviticus 5:1). The phrase “the voice of an ala 
is unnecessary, as it would have been sufficient to write: And he 
heard an ala. It is interpreted as though it were written: And he 
heard an ala and he heard a voice. 


” 


Rabbi Abbahu says: From where is it derived with regard to ala 
that it is an oath? It is derived as it is stated: “And he took from the 
seed of the monarchy... and brought it into an ala” (Ezekiel 17:13); 
and it is stated with regard to Zedekiah, who was from the seed of 
the monarchy: “And he also rebelled against Nebuchadnezzar 
who had administered an oath to him by God” (11 Chronicles 
36:13). This indicates that the ala is an oath. 


§ The Gemara proceeds to define a related term. It is taught with 
regard to the term arur: There is an element of ostracism within 
it," there is an element of curse within it," and there is an element 
of oath within it." 


The Gemara elaborates: There is an element of ostracism within it, 
as it is written in the song of Deborah: “Curse [oru] Meroz, said 
the angel of God; cursed with a curse [oru aror'] are its inhabit- 
ants” (Judges 5:23). And Ulla says: With blasts from four hundred 
shofarot, Barak ostracized the city of Meroz, indicating that the 
term arur has the connotation of ostracism. 


Arur.. 


„there is an element of curse within it, etc. - 0% 
3) adbp ja: The term arur includes each of these meanings, 
and each time the term is employed, it must be understood 
based on its context. At times, a Sage may say to an individual: 
Arur, and his intent is to ostracize him, and according to the 


NOTES 


Ritva, to excommunicate him with a very severe form of excom- 
munication. Likewise, if one administers an oath of testimony 
employing this term, the oath is binding. And if one employs 
the term arur with regard to God or to his father or mother, it 
is a curse (see Ritva). 


NOTES 


From where do they derive that the word ala that is 
written is an oath — iy) KIINI TIA mone: The reference 
is to the verse: “And he hears the voice of an ala” (Leviticus 
5:1), written in the context of an oath of testimony. From 
where do they derive that it means oath and not curse? 


HALAKHA 


Ala is nothing other than an expression meaning oath — 
maw wh xox mtg ps: Ala is an expression meaning oath, 
provided that it is accompanied by the name of God or 
an appellation, e.g., By an ala to God, or: By an ala to He 

Whose name is gracious. The Kesef Mishne explains that the 

Rambam's ruling is based on Rabbi Abbahu's opinion (36a). 
According to the Ra’avad, there is a requirement to invoke 

the name of God only in an oath of testimony or an oath on 

a deposit, which are derived from sota by means of a verbal 

analogy, but not in an oath on an utterance. Nevertheless, 
even according to the Rambam, even if he did not invoke 

the name of God or an appellation, the oath is binding. The 

requirement to invoke the name of God is required only to 

render one liable to receive lashes or to bring an offering 

(Rambam Sefer Hafla‘a, Hilkhot Shevuot 2:2-3; Shulhan Arukh, 
Yoreh De'a 237:3). 


HALAKHA 


Arur, there is an element of ostracism within it, etc. — 
"9319979 12 WK: How is ostracism enacted? The Sages say: 
So-and-so shall be in excommunication [shamta]. Arur is 
an expression of ostracism, in accordance with the baraita. 
The Ra‘avad writes that shamta is excommunication, which 
is more severe than mere ostracism [nidui]; therefore, only 
when the court seeks to be particularly harsh due to the 
magnitude of the transgression committed may the judges 
employ the term arur, which includes both ostracism and a 
curse, in accordance with the statement of Ulla with regard 
o the matter of Barak and Meroz (Rambam Sefer HaMadda, 
Hilkhot Talmud Torah 7:2; Tur, Yoreh De'a 334 and Beit Yosef 
here). 


Arur, there is an element of curse within it — mp iay: 
One who curses a judge, a leader, or any Jew employing 
he term arur, even if he curses himself, is liable (Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 26:3, and see Kesef Mishne 
here). 


Arur, there is an element of oath within it - my2% ia Wk: 

Arur is an expression of an oath, e.g., if one says: i shall be 
in a state of arur if | do not perform a certain action, or if 
another said to him: You shall be in a state of arur if you do 
not perform a certain action, and he answers amen, it is a 
binding oath even though no one invokes the name of God 
or an appellation. See the Gemara earlier (35b) with regard 
to one who employs the term ala in terms of liability to 
receive lashes or to bring an offering (Rambam Sefer Hafla'a, 
Hilkhot Shevuot 2:2, 11:9; Shulhan Arukh, Yoreh De'a 237:3). 
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BACKGROUND 


Mount Gerizim — 0°73 17: This mountain is cited in the Torah 
(Deuteronomy 11:29) as the site at which an oath ceremony 
with blessings and curses is performed upon the Israelites’ 
entrance into Eretz Yisrael. The Samaritans, also known as 
the Cutheans, built a shrine there during the early Second 
Temple period and directed their prayers there instead of 
to Jerusalem. Members of this sect, which still exists in very 
small numbers, live chiefly on the mountain slopes and in 
adjacent Shechem. They still perform the sacrifice of the Pas- 
chal offering according to their interpretation of the verses. 
The ceremony attracts many tourists. 


Samaritans marking Passover at Mount Gerizim 
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There is an element of curse within it, as it is written with regard 
to the ceremony at Mount Gerizim’ and Mount Ebal: “And these 
shall stand for the curse” (Deuteronomy 27:13), and itis written: 
“Cursed [arur] be the man who fashions a graven image, an 
abomination to the Lord, the work of the hands of the craftsman, 
and sets it up in secret. And all the people shall answer and say: 
Amen” (Deuteronomy 27:15). 


There is an element of oath within it, as it is written: “And Joshua 
administered an oath at that time saying: Arur be the man 
before God who shall arise and rebuild this city, Jericho” (Joshua 
6:26). The Gemara challenges: But perhaps Joshua performed 
two actions to the people; he administered an oath to them 
and he cursed them, and the term arur relates to the curse, not 
to the oath. 


Rather, the fact that there is an element of oath in the term arur 
is derived from here: “And the men of Israel were distressed on 

that day, and Saul administered an oath [vayyoel] to the people, 
saying: Arur is the man who eats bread until the evening and I 
will be avenged on my enemies” (1 Samuel 14:24). And it is writ- 
ten: “But Jonathan did not hear when his father administered 

the oath to the people” (1 Samuel 14:27). The Gemara challenges: 

But perhaps, here too, Saul performed two actions to the people; 

he administered an oath to them and he cursed them. 


The Gemara answers: Is it written in that context ve‘arur, with a 
conjunctional prefix, which would indicate that arur is indepen- 
dent of the oath that was administered? Arur is written without a 
prefix, indicating that it is an intrinsic part of the oath. The Gemara 
notes: Now that you have arrived at this insight, there too, in 
the context of Joshua, ve‘arur with a conjunctional prefix is not 
written, indicating that arur is an intrinsic part of the oath. 


§ Rabbi Yosei, son of Rabbi Hanina, says with regard to the term 
amen: There is an element of oath within it," there is an element 
of acceptance of the statement and agreement within it, and 
there is an element of confirmation of the statement, i.e., that he 
believes and prays that the statement will be fulfilled, within it. 


The Gemara elaborates: There is an element of oath within it, 
as it is written: “And the priest shall administer an oath to the 
woman...and the woman shall say: Amen, amen” (Numbers 
5:21-22). ‘Amen’ is the oath that the woman takes. 


There is an element of acceptance of the statement within it, as 

it is written: “Cursed is he who shall not confirm the matters of 
this Torah to perform them; and all the people shall say: Amen” 
(Deuteronomy 27:26), expressing their agreement to fulfill all 

the matters of the Torah. 


There is an element of confirmation of the statement within 
it, as it is written: “And Jeremiah the prophet said: Amen, 
may the Lord do so; may the Lord uphold your statement” 
(Jeremiah 28:6). 


NOTES 


Amen, there is an element of oath within it - maw ia px: 
The term amen includes each of these meanings, and each 
time the term is employed, it must be understood based on its 
context. There is an element of oath, as concerning one who 
answers amen to an oath that was administered to him, it is as 
if he took the oath himself. There is an element of acceptance 


Amen, there is an element of oath within it, etc. - 13 jax 
^a maw: One who takes an oath himself or one to whom 
another administers an oath to which he answers amen, even 
if the one administering the oath is a gentile or a minor, can 
be held liable for taking a false oath, as the status of one who 


HALAKHA 


and agreement, as, if another stipulates a condition or makes a 
request, and one answers amen, he agrees to fulfill that condi- 
tion or request. There is an element of confirmation of a mat- 
ter and prayer that a matter shall come true; that is why one 
answers amen to a blessing. 


answers amen is like that of one who took an oath himself. 
The halakha is the same with regard to one who responds 
with a term or phrase that means the same as amen, e.g. yes, 
or: | commit to that oath, or: | accept that oath (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 2:1; Shulhan Arukh, Yoreh De'a 236:2). 
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§ Rabbi Elazar says: No, or any negative expression, can be an 
oath," and yes, or any positive expression, can be an oath. The 
Gemara notes: Granted that no can be an oath, as it is written: “And 
the waters shall no more become a flood” (Genesis 9:15). And it is 
written with regard to that negative commitment: “As this is as the 
waters of Noah unto Me; as I have taken an oath that the waters of 
Noah shall no more pass over the earth” (Isaiah 54:9). But from 
where do we derive the fact that yes can be an oath? The Gemara 
answers: It is based on logical reasoning; from the fact that no can 
be an oath, yes too can be an oath. 


Rava said: And a negative expression is an oath only in a case where 
one said no, no, stating the term two times," or it is in a case where 
one said yes, yes, stating the term two times, as it is written: “All 
flesh shall not be excised any more by floodwaters” (Genesis 9:11), 
and it is again written: “And the waters shall no more become a 
flood” (Genesis 9:15). And from the fact that no is an oath only 
when stated two times, yes, too, is an oath only when stated two 
times. 


§ The mishna teaches: One who curses God employing any of 
these names or appellations of God is liable to be executed; this is 
the statement of Rabbi Meir. And the Rabbis deem him exempt. 


The Sages taught that it is written: “Each and every man who shall 

curse his God shall bear his sin” (Leviticus 24:15). Why must the 

verse state this? Wasn't it already stated: “And he who blasphemes 

the name of the Lord shall be put to death” (Leviticus 24:16)? One 

might have thought that one would be liable only for cursing the 

ineffable name of God alone. From where is it derived to include 

liability for one who curses the appellations of God? It is derived as 

the verse states: “Each and every man who shall curse his God,’ 
indicating that one is liable in any case, even for cursing an appella- 
tion. This is the statement of Rabbi Meir. The Rabbis say: For 

cursing the ineffable name of God, one is liable to be executed with 

a court-imposed death penalty," as it is stated explicitly in the verse. 
And for cursing one of the appellations of God, one is liable for 

violating a prohibition," but he is not liable to be executed. 


The mishna teaches: And one who curses his father and his mother 
employing any of these names or appellations of God is liable to be 
executed; this is the statement of Rabbi Meir. And the Rabbis deem 
him exempt. The Gemara asks: Who are the Rabbis whose opinion 
is cited here? 


The Gemara answers: It is Rabbi Menahem bar Yosei, as it is taught 
in a baraita that Rabbi Menahem bar Yosei says: It is stated with 
regard to one who blasphemes God: “When he blasphemes a name, 
he shall be put to death” (Leviticus 24:16). Why must the verse 
state “a name,’ when it is stated at the beginning of the verse: “And 
he who blasphemes the name of the Lord shall be put to death”? This 
extraneous word “name” taught with regard to one who curses his 
father or his mother that he is not liable to be executed through 
stoning until he curses them in the name of God. 


NOTES 


No, no two times — 93121 1A wh wh: When one repeats a state- 
ment, he underscores it, transforming it from a mere statement 
to a solemn commitment similar to an oath. Josafot write that 


or if his intent is like that of God in the context of the flood, it is a 
full-fledged oath. The Ramban holds that this is an intimation of 
an oath and is therefore binding. 


its halakhic status is not that of an actual oath, but one must 


nevertheless make certain to fulfill a commitment articulated in 
that manner. Other early commentaries hold that one who fails 


And for cursing one of the appellations of God one is liable for 
violating a prohibition - nypa pavan dyn: Itis stated: “You shall 


to fulfill this commitment has transgressed the prohibition of 
violating an oath. According to the Rambam this is a full-fledged 
oath, but only if one invokes the name of God or an appellation. 
Other early commentaries disagree because were that the case, 
the name or appellation would render it an oath whether or not he 
repeated his commitment (see Ramban). The Ra'avad holds that 
if it is his intent to take an oath by stating the commitment twice, 


not curse God” (Exodus 22: D), which is a Torah prohibition not to 

curse in any manner; nevertheless, the Sages interpreted that one 

is not liable to be executed for its violation (Rashi). Appellations for 
God for these purposes include all names of God other than the 

Tetragrammaton (Rashi; Ramah). The Rambam holds that the hala- 
khic status of Adonai is identical to that of the Tetragrammaton, as 

that is the manner in which the Tetragrammaton is pronounced. 


HALAKHA 


No can be an oath, etc. -^9 ny14W w:The Rambam 
writes: One who states: No, no, in the form of an oath, 
or one who states: Yes, yes, in the form of an oath, and 
he invokes the name of God or an appellation, has a 
halakhic status like that of one who took an oath. 

The Shulhan Arukh writes: One who repeats a state- 
ment that he will perform a certain action, or that he 
will refrain from performing a certain action, it is as 
hough he took an oath, provided that his intent was 
o take an oath. This is specifically in a case where he 
repeated the statement without a pause, as in God's 
statement to Noah. But if others importuned him to 
perform a certain action and he said he would, and 
hey again importuned him to perform that action he 
said he would, it is not considered an oath (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 2:6, and the commentaries 
here; Shulhan Arukh, Yoreh De'a 237:5). 


For cursing the ineffable name of God one is liable 
to be executed with a court-imposed death pen- 
alty, etc. = 131702 INV ow by: One is liable to be 
executed through stoning for blaspheming the name 
of God only if he blasphemes the Tetragrammaton. 
According to the Rambam, the same is true if he blas- 
phemes the name Adonai. In addition, he is liable only 
if he blasohemes that name with one of the names that 
may not be erased. If he blasphemes any of the other 
names of God, he is not liable to be executed, and is 
merely liable for violating a prohibition, in accordance 
with the opinion of the Rabbis (Rambam Sefer HaMa- 
dda, Hilkhot Avoda Zara 2:7). 
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NOTES 


But isn’t it so that Rabbi Meir does not accept, etc. — 
na vasa 399 mh ov) rem: Rabbi Meir holds that any con- 
dition that is not a compound condition, i.e., a condition 
hat explicitly articulates both the ramifications if the 
condition is fulfilled and the ramifications if the condition 
is not fulfilled, like the condition of the tribes of Gad and 
Reuben, is non-binding. This indicates that according to 
Rabbi Meir, even though one could infer its converse from 
a statement, that particular inference is not binding. Only 
if one articulates both the statement and its converse is 
hat statement binding. 
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The mishna teaches: One who curses himself or another employing 
any of these names or appellations of God violates a prohibition. 
Rabbi Yannai says: And everyone agrees that this is the halakha. 
Even the Rabbis, who hold that one who blasphemes God or curses 
his parents is liable only if he employs the Tetragrammaton, agree 
here that one is liable to receive lashes when he curses employing an 
appellation. 


The Gemara proceeds to cite sources for these prohibitions. The 
prohibition against cursing oneselfis derived as it is written: “Only 
observe for yourself, and keep your soul diligently” (Deuteronomy 
4:9). This is in accordance with that which Rabbi Avin says that 
Rabbi Ile’a says: Everywhere in the Torah that the terms observe, 
lest, or do not are stated, it is nothing other than a prohibition. 
One who curses himself does not keep, i.e., take care of, himself 
and consequently violates the prohibition. And cursing another is 
derived as it is written: “Do not curse the deaf” (Leviticus 19:14), 
which applies to others just as it does to one who is deaf. 


§ The mishna teaches that if one says: The Lord God shall strike 
you (see Deuteronomy 28:22), and likewise if one says: God shall 
strike you if you do not come to testify, that is a curse that is writ- 
ten in the Torah. The Gemara relates: Rav Kahana sat before Rav 
Yehuda, and he sat and stated the mishna verbatim as we learned 
it. Rav Yehuda said to him: Employ a euphemism and formulate it 
in the third person rather than the second person: God shall strike 
him instead of you, so that it will not sound as though you are cursing 
your teacher. 


Likewise, the Gemara relates: A certain one of the Sages sat before 
Rav Kahana, and he sat and said the verse: “God will likewise break 
you forever; He will take you up and pluck you from the tent, and 
uproot you from the land of the living, Selah” (Psalms 52:7). Rav 
Kahana said to him: Employ a euphemism and formulate it in the 
third person rather than the second person, so that it will not sound 
as though you are cursing your teacher. 


The Gemara asks: Why do I need two incidents to relate the same 
concept? The Gemara answers: It was necessary to relate the second 
incident as well. Lest you say that this statement applies only to 
the mishna, as in the Oral Torah, where the content, not the formu- 
lation, is significant, emending the text in the interest of euphemism 
is permitted; but with regard to verses in the Bible, where the for- 
mulation, i.e., each word, is significant, say that we do not employ a 
euphemism. Therefore, the Gemara teaches us that it is permitted 
to employ a euphemism even when reciting verses. 


Q The mishna teaches that if one says to the witnesses: God shall 
not strike you, or: God shall bless you, or: God shall benefit you 
if you come and testify, Rabbi Meir deems him liable, as one may 
infer from that statement that if he fails to testify God will strike him, 
or will not bless or benefit him. And the Rabbis deem him exempt 
because the curse is not explicitly stated. 


The Gemara asks: But isn’t it so that Rabbi Meir does not accept" 
the principle: From a negative statement you can infer a positive 
statement, and in an agreement, he requires the parties to explicitly 
state both the positive and the negative stipulations? The Gemara 
says: Reverse the attribution of the opinions and say that it is the 
Rabbis who hold that the witness is liable and it is Rabbi Meir who 
deems him exempt. 


The Gemara relates: When Rabbi Yitzhak came from Eretz Yisrael 
to Babylonia, he taught the mishna as we learned it and did not 
reverse the attribution of the opinions. Rav Yosef said: Now that we 
have learned the mishna in this formulation, and when he came, 
Rabbi Yitzhak taught the mishna in this formulation, conclude 
from it that the formulation that we learned in the mishna was taught 
specifically in that manner and that is the correct formulation. 
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The Gemara challenges: But the question remains difficult, as Rabbi 
Meir does not accept the principle: From a negative statement you 
can infer a positive statement. The Gemara answers: When Rabbi 
Meir does not accept that principle, it is only in cases involving 
monetary matters; but in cases involving ritual matters, e.g., an 
oath of testimony discussed in the mishna, he accepts the principle, 
and the witness is liable even in that case. 


The Gemara asks: But sota is a case involving ritual, and not mon- 
etary matters, and the verse states only what will befall the sota if 
she did not commit adultery: “And if you did not go astray to defile- 
ment, while under your husband, you shall be absolved [hinnaki]” 
(Numbers 5:19), and the verse does not state what will befall the 

woman if she committed adultery. 


A diffculty is raised: According to Rabbi Meir, who does not accept 
the principle: From a negative statement you can infer a positive 
statement, both the positive and the negative eventualities should 
have been written in the verse. And Rabbi Tanhum bar Hakhinai 
says to resolve the difficulty: Hinnaki is written,’ meaning: You 
shall be absolved. But since it is written without the letter yod, it 
is interpreted as though hinnaki is written, meaning: You shall be 
strangulated, which is the eventuality if she committed adultery. 
The Gemara concludes: The reason that this verse is not difficult 
is that hinnaki is written and hinnaki is interpreted; but if that 
were not the case, we do not say: From a negative statement you 
can infer a positive statement. Apparently, even in ritual matters, 
Rabbi Meir does not accept the principle. 


Rather, nevertheless, reverse the attribution of the opinions in the 
mishna and say that Rabbi Meir deems the witness exempt from 
liability for an oath of testimony, as even in ritual matters, Rabbi 
Meir does not accept the principle: From a negative statement 
you can infer a positive statement. 


Ravina objects to this: And in ritual matters, does Rabbi Meir not 
accept the principle? But if that is so, with regard to the halakha 
that priests who perform the Temple service while intoxicated with 
wine," and priests who perform the Temple service with over- 
grown hair on their head," who, based on this principle, are liable 
to receive death at the hand of Heaven, so too does Rabbi Meir not 
accept this principle? But didn’t we learn in a baraita: And these 
are they who are liable to receive death at the hand of Heaven: 
Priests who perform the Temple service while intoxicated with 
wine and priests who perform the Temple service with overgrown 
hair on their head, and Rabbi Meir does not disagree with that 
ruling? 


Intoxicated with wine — } »3mw: It is prohibited for any priest 
fit for Temple service who became intoxicated to enter the 
Temple beyond the altar. If he performs the Temple service, 
his service is disqualified, and he is liable to receive death at 
the hand of Heaven, as it is written: “Drink no wine nor strong 
drink, you, nor your sons with you, when you enter into the 
Tent of Meeting, that you shall not die” (Leviticus 10:9). This is 


HALAKHA 
With overgrown hair on their head — wx yr: It is prohib- 
ited for any priest who allowed his hair to grow for thirty days 
to enter the Temple beyond the altar. If he performs the Temple 
service, his service is disqualified, and he is liable to receive 
death at the hand of Heaven just like one who performs the 
Temple service while intoxicated (Rambam Sefer Avoda, Hilkhot 
Biat HaMikdash 1:8). 


the halakha provided that he drank, in one sitting, one quarter- 
log of undiluted wine that was aged for at least forty days 
(Rambam Sefer Avoda, Hilkhot Biat HaMikdash 1:1). 


NOTES 

Hinnaki is written — 273 *7377: Rashi explains that since the 
term is written without a yod, it is interpreted as though it 
were written with both a heh and a het, which includes both 
the positive result: You shall be absolved, and the negative 
result: You shall be strangulated. Rabbeinu Tam explains 
that the term hinnaki can mean: You shall be absolved, or 
it can mean: You shall be cleansed of all your belongings 
and all good. There is a verse: “And her gates shall lament 
and mourn and utterly bereft [venikkata] shall she sit upon 
the ground” (Isaiah 3:26), where the connotation of naki is 
a negative one. 


NOTES 

Intoxicated with wine — } »1mw: The verse states only: 
“Drink no wine nor strong drink, you, nor your sons with you, 
when you enter into the Tent of Meeting, that you shall not 
die” (Leviticus 10:9), but it does not state what their punish- 
ment is if they enter while intoxicated. From the negative one 
can infer the positive, that if they enter the Tent of Meeting 
intoxicated, they will be liable to receive death at the hand 
of Heaven. With regard to one who performs the Temple 
service with overgrown hair, the halakha is derived by means 
of a juxtaposition in the book of Ezekiel (44:20-21) between 
overgrown hair and drinking wine. 
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NOTES ———__—_——_- 
Rather, actually reverse, etc. — 3) Pn ohiyd KYN: Rashi 
explains that on this basis, the mishna must be understood 
in reference to a prohibition that involves monetary matters, 
such as in the case of a sota. That is the version cited by the 
early commentaries in the name of Rashi: Sota and witnesses 
are different. The mishna could not have been left without 
revision, as if the reference in the mishna were to a matter 
that is only ritual in nature, why do the Rabbis deem him 
exempt, as the Gemara says: Everyone agrees that in ritual 
matters from the negative you can infer the positive. 
Rabbeinu Hananel cites a variant reading, which also 
appears in the commentary of the Ramban (see Tosafot): 
Rather, actually do not reverse. The early commentaries 
explain that the Rabbis deem him exempt not because 
hey reject the principle: From the negative you can infer 
he positive, in cases involving ritual matters; rather, they 
deem him exempt for different reasons (Tosafot; Ramban). 
The Rashba lauded the explanation of the Ramban, based on 
he verse with regard to an oath of testimony: “And he hears 
he voice of an oath” (Leviticus 5:1), which indicates that he 
must hear the oath directly, and not arrive at the oath by 
inference (see Ritva). 
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Rather, actually reverse" the attribution of the opinions in the 
mishna and say that Rabbi Meir deems the witness exempt from 
liability for an oath of testimony. When Rabbi Meir does not accept 
that principle, it is only in cases involving monetary matters; but 
in cases involving ritual matters, he accepts the principle. That is 
the reason he does not dispute the halakha in the baraita with regard 
to a priest intoxicated with wine or with overgrown hair on his 
head. And the reason that he does not accept the principle: From a 
negative statement you can infer a positive statement, in the case of 
sota is that sota is different because it is a ritual matter in which 
there are ramifications involving monetary matters, i.e., payment 
of the marriage contract. The same is true with regard to an oath of 
testimony in the mishna; although it is a ritual matter, it is a ritual 
matter with ramifications involving monetary matters. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Since it is written: “And he is a witness,” it is apparent that the halakha of an oath of 
testimony applies only to those who are fit to testify in the case being adjudicated. 
Therefore, those who are unfit to testify in general, e.g., women; Canaanite slaves; 
and the wicked; and those whose actions disqualify them from giving testimony by 
Torah law, e.g., robbers; and those whose actions disqualify them by rabbinic law, e.g., 
gamblers; as well as a king, who does not testify, are not included in this halakha. The 
same is true for those who are disqualified from testifying in that specific case, e.g., 
a relative, or one with a vested interest in the outcome of the case. 


One is liable for taking a false oath of testimony only for testimony involving mon- 
etary matters, even though there is a mitzva to testify in cases involving all types of 
testimony, provided that the plaintiff is able to collect his debt from the defendant 
based on that testimony. Therefore, there is no difference whether the plaintiff 
demands that they testify with regard to a monetary debt, or he demands payment 
of a fine, as in both cases the witnesses are liable for taking a false oath of testimony. 
There is no liability if the loan is with regard to a commitment that is not enforce- 
able, or when the defendant is exempt from payment for a different reason, e.g., he 
performed a transgression for which he is liable to be executed. For the same reason, 
the halakhot of an oath of testimony apply only to two witnesses capable, with their 
testimony, of obligating the defendant to pay, and only when there are no other wit- 
nesses capable of providing the same testimony. 


The witness is liable for denying knowledge of the matter only when he falsely 
declares in court that he does not have knowledge of the matter. He is not liable 
for denial elsewhere. Likewise, if he took an oath that he would not testify he is not 
liable for taking a false oath of testimony, but he is liable for taking an oath in vain. 


With regard to an oath of testimony, there is no difference whether the witnesses take 
the oath themselves, or whether they have the oath administered to them by another 
and they assent. But there is no oath of testimony unless the plaintiff himself, not 
another individual and not even his son, designates them as his witnesses before- 
hand and demands that they take an oath. The oath takes effect only with regard 
to testimony that existed at the time of the oath, and not with regard to testimony 
concerning an incident that will transpire in the future. 


While there is no fixed formula for this oath, it must include the invocation of the 
name of God or an appellation that relates exclusively to God. Therefore, an oath 
in the name of the Torah is not an oath, but an oath in the name of He Who gave 
the Torah is an oath. With regard to one who curses a Jew, whether he curses him- 
self or he curses another, it is considered a curse if he employs any of the names or 
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appellations of God. By contrast, with regard to one who curses his father or his 
mother, he is liable to be stoned only if he curses them invoking the name of God. It 
is a curse only if he states the curse explicitly, and not if a curse may only be inferred 
from his statement. 


A witness is liable for taking a false oath of testimony only if he denies knowledge 
intentionally, whether it is completely intentional or whether he intentionally denied 
knowledge of the testimony but did not know that he would be liable to bring an 
offering for taking the false oath. One who forgot about the matter and thought he 
was taking a true oath is exempt. A witness who takes a false oath is liable to bring a 
sliding-scale offering for atonement. One who takes several false oaths with regard to 
one matter is liable to bring only one offering, but if several oaths were administered 
with regard to different details of the matter, he is liable to bring an offering for each 
and every oath. 


In the analysis of the halakhot of the names and appellations of God, the Gemara 
defined the sacred names of God that may not be erased, and noted that in different 
places in the Bible, not all instances in which the name of God appears is it in fact a 
sacred name. 


In the course of delineating the halakhot of testimony, there was extensive discussion 
of the verse: “Distance yourself from a false matter” (Exodus 23:7), which includes 
many different matters. Fundamentally, one must distance himself from any matter 
that is not true and even from a matter that causes a miscarriage of justice, even if 
it is not completely false. 
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If anyone sin, and commit a trespass against the 
Lord, and deal falsely with his neighbor in a matter of 
deposit, or of pledge, or of robbery, or have oppressed 
his neighbor; or have found that which was lost, and 
deal falsely therein, and swear to a lie; in any of all 
these that a man does, sinning therein; then it shall 
be, if he has sinned, and is guilty, that he shall restore 
that which he took by robbery, or the thing that he has 
gotten by oppression, or the deposit that was deposited 
with him, or the lost thing that he found, or of anything 
about which he has sworn falsely, he shall even restore 
it in full, and shall add the fifth part more to it; unto 
him to whom it appertains shall he give it, in the day of 
his being guilty. And he shall bring his forfeit unto the 
Lord, a ram without blemish out of the flock, accord- 
ing to your valuation, for a guilt-offering, unto the 
priest. And the priest shall make atonement for him 
before the Lord, and he shall be forgiven, concerning 
whatsoever he does so as to be guilty thereby. 


(Leviticus 5:21-26) 


This chapter discusses the halakhot of an oath on a deposit, i.e., a case where a claim- 
ant sues a defendant for a monetary claim, and the defendant takes a false oath 
denying the claim and subsequently admits his lie. As stated in the Torah, these 
halakhot apply not only to an oath taken with regard to a deposit, but to several 
monetary claims that one denies by oath, e.g., pledges, or lost or stolen items. In fact, 
the guilt-offering that the defendant must bring for transgressing the prohibition 
against taking a false oath on a deposit is referred to as a guilt-offering for robbery. 
The details with regard to the offering itself, as well as the halakhot with regard to the 
one-fifth additional payment that must be paid by the defendant, are found in the 
ninth chapter of tractate Bava Kamma. 


Several questions are raised in this chapter with regard to the halakhot of an oath 
on a deposit: Who may become liable for taking a false oath on a deposit? Does 
the denial have to take place in the presence of a court? Do these halakhot apply to 
all monetary claims, or only to certain types? Is one liable only if one took the oath 
intentionally, or is he liable even ifhe took it unwittingly? And what constitutes intent 
with regard to this oath? 


With regard to the liability itself, the Gemara examines in which instances the defen- 
dant is liable to bring an offering for taking a false oath on a deposit. It also analyzes 
the extent of the defendant’s liability in the event that he denied a claim multiple 
times or denied multiple claims, whether he is liable to bring multiple offerings or if 
a single offering suffices. 


These are the primary matters that are addressed in this chapter, although other 
halakhic issues, which derive from these halakhot, are also discussed. 
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MI SHN A One who takes a false oath denying that 


he is in possession of an item that another 
deposited with him is liable to return the item with an additional 
one-fifth of its value and to bring a guilt-offering (see Leviticus 
5:20-26). The halakhot of an oath on a deposit apply to men" and 
to women, to non-relatives and to relatives, i.e., even if the owner 
of the deposit and the purported bailee are related, to those fit to 
serve as witnesses and to those disqualified from doing so. 


These halakhot apply when the oath is taken in the presence of a 
court and when taken not in the presence of a court, as long as 
the oath is taken on his own, i.e., stated by the defendant himself. 
But if the oath is administered by others," he is not liable unless 
he denies the claim in court; this is the statement of Rabbi Meir. 


And the Rabbis say: Both when the defendant takes an oath on 
his own" and when the oath is administered by others, once he 
has falsely denied the claim against him, he is liable to bring a 
guilt-offering and to pay restitution and an additional one-fifth, 
even if the oath was not administered in the presence ofa court. 


And one is liable to bring an offering for intentionally taking a 
false oath’ on a deposit and for unwittingly taking a false oath" 
about the intentional misappropriation of the deposit, i.e., if one 
knowingly took a false oath but was unaware that he is liable to 
bring an offering for taking the oath. But he is not liable for unwit- 
tingly taking a false oath by itself, where he mistakenly thought 
that he did not owe anything. And what is he liable for when he 
intentionally takes a false oath? He must bring a guilt-offering 
worth at least two silver shekels." 


The mishna continues: What is the case of an oath on a deposit? 
It is where the claimant said to the defendant: Give me my deposit, 
which is in your possession, and the defendant replied: On my 
oath nothing of yours is in my possession; or the defendant 
said to him: Nothing of yours is in my possession, the claimant 
responded: I administer an oath to you, and the defendant 
said: Amen. In either case this defendant is liable to bring a 
guilt-offering if he lied. 


Ifthe claimant administered an oath to him five times," whether 
in the presence ofa court or not in the presence ofa court, and 
the defendant falsely denied each claim, he is liable to bring a 
guilt-offering for each and every denial. Rabbi Shimon said: 
What is the reason? It is due to the fact that he is able to retract 
and confess after each oath and repay the claimant. Since he did 
not do so, each oath is considered a separate denial of a monetary 
claim. 


HALAKHA 


NOTES 


Apply to men, etc. — 131 wwa Mama: Rashi points out 
that this clause is in fact unnecessary. Since this type of 
oath involves a denial of a monetary claim, there would be 
no reason to distinguish between different types of peo- 
ple. He explains that this language parallels the language 
in the mishna about oaths of testimony (30a), where the 
distinction between men and women is relevant. 


On his own, but if by others — WINY +32) tayy +91: 
An oath taken on one’s own involves a case where one 
takes an oath outright or another administers the oath 
and he responds amen. In an oath administered by others 
the claimant administers an oath but the defendant does 
not say amen; rather, he states that what the claimant 
stated when administering the oath is false. 


Intentionally taking a false oath — M9147 pit: This refers 
to one who knows that he is taking a false oath and is also 
aware of both the prohibition and the consequences of 
taking a false oath. Whereas the Torah states: “And it is 
hidden from him” (Leviticus 5:4), in the context of an oath 
on an utterance, indicating that one is liable to bring an 
offering even for unwittingly taking a false oath on an 
utterance, the Torah does not state: And it is hidden from 
him, in the context of an oath on a deposit, indicating that 
one is liable to bring a guilt-offering only when the false 
oath was taken intentionally. 


Both when the defendant takes an oath on his own, etc. - pa 
^a iny »512: One is liable for taking a false oath on a deposit 
whether he denies the claim and takes the oath himself or 
whether the claimant administers the oath to him in court, 
even if he did not respond amen. This ruling is in accordance 
with the opinion of the Rabbis (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 7:1). 


For intentionally taking a false oath and for an unwittingly 
taking a false oath, etc. - ^9 amaw byy mysaw pim by: If one 
takes a false oath on a deposit he is liable to pay vi principal 
and an additional one-fifth of that which he denied owing, and 
he must bring a guilt-offering to atone for his transgression. 
He is liable whether he took the false oath intentionally or 
unwittingly, provided he was aware at the time of his oath that 
the deposit was in his possession. If he forgot that the deposit 


was in his possession, or if he was not aware of the prohibition 
against taking a false oath in denial of a monetary claim, he is 
considered a victim of circumstances beyond his control and 
he is exempt. What is the case of an unwitting false oath on a 
deposit? It is where the purported bailee was unaware that 
one is liable to bring an offering for a false oath, but he knew 
that taking a false oath is prohibited and that the deposit was 
in his possession. What is the case of an intentional false oath 
on a deposit? It is where he knew that one is liable to bring an 
offering (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:9-11). 


Guilt-offering worth silver shekels — pop O22 OWN: 
One who denies that a sum of money was deposited in his 
possession and takes a false oath to that effect, whether 
intentionally or unwittingly, must bring a guilt-offering of a 
two-year-old ram worth two sela. This offering, known as the 


guilt-offering for robbery, atones for his transgression only once 
he returns the money to the claimant (Rambam Sefer Avoda, 
Hilkhot Pesulei HaMukdashin 4:22 and Sefer Korbanot, Hilkhot 
Shegagot 9:7). 


Administered an oath to him five times - wan voy wan 
Daya: In a case where the defendant falsely denies a claim and 
akes an oath to that effect four or five times, or the claimant 
administers an oath four or five times and the defendant denies 
he claim each time, whether or not the oath was administered 
in the presence of a court, the defendant is liable to bring a 
guilt-offering for each false oath. Since if he had confessed after 
is denial he would have been liable to pay, each subsequent 
denial is an attempt to exempt himself from payment; he is 
herefore liable for each oath (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 7:9). 
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HALAKHA 

Five were suing him, etc. — ^3) inix Dain Awan wy: 
In acase where five people sued someone and claimed: 
Give us our deposit that is in your possession, and he 
falsely takes an oath asserting: On my oath you have 
nothing in my possession, he is liable to bring only one 
guilt-offering. But if he says: On my oath you have noth- 
ing in my possession, nor do you, nor do you, he is liable 
to bring a guilt-offering for each and every claim that he 
falsely denied. This ruling is in accordance with the first 
opinion in the mishna (Rambam Sefer Haflaa, Hilkhot 
Shevuot 7:10). 


Give me my deposit, etc. — 151,115 b 1m: If one says 
to another: Give me back my deposit, pledge, stolen 
item, and lost item that are in your possession, and the 
defendant takes a false oath and says: On my oath you 
have nothing in my possession, the defendant is liable 
to bring only one guilt-offering. Even if each individual 
claim is very small, if the sum of all the claims amounts 
to at least one peruta, they combine to render him liable 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 7:11). 


Give me my wheat and barley, etc. — puiywa pon b fa) 
"131: If the claimant says: Give me back my wheat, barley, 
and spelt that are in your possession, and the defen- 
dant takes a false oath and says: On my oath you have 
nothing in my possession, he is liable to bring only one 
guilt-offering. But if he responds: On my oath you have 
in my possession neither wheat nor barley nor spelt, 
and he is lying, he is liable to bring a guilt-offering for 
each and every claim (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 7:13). 


= 


NOTES 


Unless he says on my oath, at the end, etc. - WNW ty 
"D1 ANNA yW: Rashi explains that by stating: On 
my oath, at the end of his denial, the defendant indicates 
that he intends to extend his oath to each of the claim- 
ants individually. In the Jerusalem Talmud it is explained 
that Rabbi Eliezer is referring to one who states: On my 
oath, at the beginning and end of the denial, i.e., he 
states: On my oath you have nothing in my possession, 
nor do you, nor do you, on my oath. By beginning and 
ending his denial with an oath, he indicates that he 
intends to take an oath to each claimant. The Ramban 
and others note that the language of the baraita cited 
on 38a supports Rashi’s explanation. 
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Spelt — 3933: Spelt, called kusemet in the Bible, is identified as 
the species Triticum spelta L. This grain has long been cultivated in 
Eretz Yisrael and the surrounding region. Spelt is similar to wheat 
both in the manner of its growth and in its appearance, but it can 
be distinguished by its two rows in every stalk, which contain 
seeds tightly connected to the chaff. The cultivation of this species 
is fairly uncommon both due to the difficulty involved in separat- 
ing the chaff from the grain and because its stalk crumbles easily 


into small pieces. 


If five people were suing him" and they said to him: Give us back 
our deposit that is in your possession, and the defendant says: On 
my oath nothing of yours is in my possession, he is liable for only 
one false oath. But if he responds to each claimant: On my oath 
nothing of yours is in my possession, and nothing of yours, and 
nothing of yours, he is liable for his oath concerning each and every 
claim that he denied. Rabbi Eliezer says: He is not liable for his 
oath concerning each claim unless he says: On my oath, at the end" 
of the denial, i.e., he says: Nothing of yours is in my possession, and 
nothing of yours, on my oath, so that it is clear that he is taking 
an oath to each one. Rabbi Shimon says: He is not liable for his 
oath concerning each claim unless he says: On my oath, to each 
and every claimant, i.e., he says: On my oath nothing of yours is in 
my possession, and on my oath nothing of yours, to each claimant 
separately. 


Ina case where the claimant said: Give me back my deposit," and 
pledge, stolen item, and lost item that are in your possession, and 
the defendant responds: On my oath nothing of yours is in my 
possession, he is liable for only one false oath. But if he responds: 
On my oath I do not have in my possession your deposit, or pledge, 
stolen item, or lost item, he is liable for his oath concerning each 
and every claim. 


In a case where the claimant said: Give me back my wheat, and 
barley," and spelt® that are in your possession, if the defendant 
responds: On my oath nothing of yours is in my possession, he is 
liable for only one false oath. But if he responds: On my oath I do 
not have in my possession your wheat, barley, or spelt, he is liable 
for his oath concerning each and every claim. Rabbi Meir says: 
Even if the defendant says: On my oath I do not have in my posses- 
sion your grain of wheat, or grain of barley, or grain of spelt, he is 
liable for his oath concerning each and every claim. 


BACKGROUND 


Stalks of spelt 


This file may not be reproduced or distributed in any form without express permission from the publisher 


WK NTN Me MD) ADIN” 
Jawa’ rg Kb DIX xo 
IRW IN - PON” ON 
soxy 9 by pap obwn iyxw wia 
pap chun ivet »9 by ae sb mints 
E y Da nya abun Ayy 9 by 

nyy 


x” nix KN "iw ON Daa” 
"YBN TaN] aS wr” NB 
soy nay K? Dare ong” DN 
"PBS" TOS) Pas raw’ ND 

“13 


six am iw Me Tw nT” 
vg) a Jaw" "Tat x” 
ray me pie may an- g” 
paw” rmn xb’ six XIT) 

AOD = R” g) 


papama meyva nyay 15 vx 
yy Kb rban xb Wi KT 
VaR) a Jawan” "THAN Ja 
pham stay 1 wyg am - "y" 
STUDI CIT ,YY NY ND) PW NY 
Jan” mp x) mbn Kb” 
TVS = IAN” 19%) IN 


- iayy 9 by obwa ba baa m 
- inyy 93 by obwn iyxwy ayn 
709 


Sywmw 37) xaT Va xm 17 793 
raphy sympa any ma 
ys TIVA Mya AA ma 374 

1AN eae 


The mishna continues: If one accuses another: You raped or you 
seduced my daughter," and the other says: I did not rape and I did 
not seduce your daughter, to which the father replied: I administer 
an oath to you, and the defendant said: Amen, the defendant is 
liable to bring a guilt-offering if it is a false oath. Rabbi Shimon 
deems him exempt, since one does not pay a fine based on his 
own admission.’ Had he confessed he would have been exempt from 
paying the fine; he is therefore not liable for his denial. The Rabbis 
said to him: Even though he does not pay the fine based on his 
own admission, he does pay compensation for humiliation and 
compensation for degradation resulting from her being raped or 
seduced, which are monetary claims and not fines, based on his 
own admission. He is therefore liable for a false oath, as he denied 
a monetary claim. 


Similarly, in a case where one person accuses another: You stole 
my ox, and the defendant says: I did not steal your ox, if the claim- 
ant replied: I administer an oath to you, and the defendant said: 
Amen, he is liable" to pay for the ox due to the theft and to bring a 
guilt-offering if he lied, since by his oath he is denying that he owes 
the value of the ox that he would have to pay if he admitted to steal- 
ing it. But in a case where the claimant accuses the defendant of 
stealing the ox and slaughtering or selling it, and the defendant says: 
I stole the ox, but I did not slaughter" or sell it, and this is a lie, if 
the claimant replied: I administer an oath to you, and he said: 
Amen, then the defendant is exempt from the fivefold payment for 
slaughtering or selling another’s ox, since it is a fine. 


If the claimant says: Your ox killed my ox," and the defendant lies 
and says: It did not kill your ox, to which the claimant replied: I 
administer an oath to you, and he said: Amen, then he is liable for 
his false oath. But if the claimant says: Your ox killed my Canaanite 
slave" and you are therefore liable to pay me a fine of thirty shekels, 
and he lies and says: It did not kill your slave, to which the claimant 
replied: I administer an oath to you, and he said: Amen, then he 
is exempt, because payment for the slave is a fine. 


If the claimant said to him: You injured me and caused me a 
wound, and the defendant says: I did not injure you and I did not 
cause you a wound, to which the claimant replies: I administer an 
oath to you, and he said: Amen, he is liable. But if one’s Canaanite 
slave said to him: You knocked out my tooth, or: You blinded my 
eye, and you are therefore required to emancipate me, and he says: 
I did not knock out your tooth, or: I did not blind your eye, to 
which the slave replies: I administer an oath to you, and he said: 
Amen, he is exempt from bringing a guilt-offering even though he 
lied, since the obligation to emancipate one’s slave in these cases 
is a penalty. 


This is the principle: For any claim that the defendant would have 
to pay based on his own admission, he is liable to bring a guilt- 
offering for taking a false oath concerning that claim. And for any 
claim that he would not pay based on his own admission but would 
pay only by the testimony of witnesses, he is exempt from bringing 
a guilt-offering for taking a false oath concerning that claim. 


‘© E M ARA Rav Aha bar Huna and Rav Shmuel, son 
of Rabba bar bar Hana, and Rav Yitzhak, 
son of Rav Yehuda, studied tractate Shevuot in the study hall of 


Rabba. Rav Kahana encountered them and inquired with regard 
to a matter in the mishna. He said 


Fine based on his own admission - inxy 95 by Dap: The regula- 
tions concerning fines differ from those of normal compensation 
in several respects. For example, only a court of ordained rabbis, 
rather than ordinary Sages or laymen, may impose a fine. Further- 
more, one who admits his transgression before he is convicted in 
court is not liable to pay a fine, although he must pay compensa- 


BACKGROUND 


tion for any damage caused. A payment is categorized as a fine 
when it is not equal to the precise value of the damage the guilty 
party caused. This is the case concerning all penalties in the Torah 
where a specific amount to be paid is mandated, e.g., the fine 
for rape or seduction (see Exodus 22:15-16 and Deuteronomy 
22:28-29). 


HALAKHA 


You raped or you seduced my daughter, etc. — Abe 
31M Ng mw: In the case of a false oath about a 
claim that includes both a demand for compensation 
and a fine, even though admission on the part of the 
defendant would exempt him from paying the fine, he 
is liable for taking a false oath on a deposit. For example, 
if one accuses another: You raped my daughter, or: You 
seduced my daughter, and the defendant says: | did not 
rape her, or: | did not seduce her, and he takes a false 
oath to that effect, he is liable to bring a guilt-offering, 
since even if he had confessed he would have been liable 
to pay for the daughter's humiliation and degradation 
resulting from being seduced or raped. Similarly, if the 
claimant says: You stole my ox, and the defendant says: 
| did not steal your ox, and he takes a false oath to that 
effect, he is liable to bring a guilt-offering. This is because 
although he does not pay the fine of double payment 
based on his own admission, he pays the principal based 
on his own admission (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 8:3). 


I stole but | did not slaughter, etc. — anaw xobax MI 
"101: If one stole an ox and slaughtered or sold it, “and the 
owner of the ox accuses him: You stole my ox and slaugh- 
tered or sold it, and he replies: | stole the ox, but | did not 
slaughter or sell it, and takes an oath to that effect, he is 
exempt from bringing a guilt-offering. This is because 
had he admitted to slaughtering or selling the ox, he 
would have been exempt from the fine of fourfold or 
fivefold payment. This is because even if he had admitted 
to slaughtering or selling the ox, he would have still been 
exempt from the fine of fourfold or fivefold payment. 
Consequently, he is considered to have fully admitted 
the monetary claim, and he is exempt from liability for 
an oath on a deposit. He is liable to bring a sin-offering 
for an oath on an utterance, since he took a false oath 
that he did not slaughter the ox (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 8:1). 


Your ox killed my ox, etc. = 1ID11W ny griw MM: If one 
person claims: Your ox killed my ox, and the defendant 
takes a false oath that his ox did not kill the claimant's 
ox, he is liable to bring a guilt-offering, since even had 
he admitted it he would have been liable to pay for the 
ox. Similarly, if the claimant accuses another of injuring 
him, and the defendant takes a false oath that he did not 
injure him, he is liable to bring a guilt-offering. This ruling 
is in accordance with the mishna (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 8:4). 


Your ox killed my slave - "tay ny Jaw nam: If one 
person claims: Your ox killed my Canaanite slave, and the 
defendant takes a false oath that it did not kill the slave; 
or if a Canaanite slave accuses his master: You knocked 
out my tooth, or: You blinded my eye, and the master 
denies the charge and takes a false oath to that effect, the 
defendant is exempt from bringing a guilt-offering for a 
false oath on a deposit because the claims were for fines, 
which are not paid based on one’s own admission. He is 
liable to bring a sin-offering for taking a false oath on an 
utterance (Rambam Sefer Hafla‘a, Hilkhot Shevuot 8:2). 


NOTES 

| did not steal...he is liable — an. oman xb: Although 
one who steals is required to return the stolen item and 
also to pay a fine equal to its value, and one does not pay 
a fine based on his own admission, this is nevertheless a 
case where the defendant is denying a monetary claim 
since he would be required to pay the principal based on 
his own admission (Rambam). 
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Perek V 
Daf 37 Amuda 


BACKGROUND 


Forewarning — mt3na: This legal concept refers to a formal 
warning given to one who is about to perform a transgres- 
sion. The forewarning must state that the act is prohibited 
and must describe the punishment that a violator would 
incur. Neither capital nor corporal punishment can be 
administered unless such a forewarning is given before 
he transgression and is acknowledged by the transgres- 
sor, except in the case of very few transgressions, includ- 
ing incitement to idol worship and conspiring witnesses. 
Forewarnings serve several purposes. The primary goal is 
o inform and educate a potential sinner that he is about 
o violate a Torah prohibition, with the hope of staying his 
hand from sinning. The second function of the forewarn- 
ing is to establish the sinner’s state of mind. If witnesses 
ater testify that they or someone else forewarned the 
accused to desist, the defendant will be unable to claim 
hat he acted unwittingly or out of ignorance, and will be 
prosecuted and punished as one who acted intentionally. 


NOTES 
We do not find another case where one who trans- 
gressed intentionally — 7 maw% xb: Rashi points out 
that this case is not, in fact, unique. In three additional 
instances an offering is brought for an intentional trans- 
gression: The guilt-offering of one who engages in inter- 
course with an espoused maidservant, the guilt-offering 
of a nazirite who became impure, and the sliding-scale 
offering brought for a false oath of testimony. The false 
oath of testimony is not an additional instance, because 
it incurs a sin-offering, whereas the other three instances 
incur a guilt-offering. The Hatam Sofer resolves the appar- 
ent difficulty by citing the opinion of Tosafot (Hullin 64b), 
that any matter that appears in the Torah three times or 
fewer is still considered a novelty. 


We impose both — 274y X71) X7: Although there is a 
principle that the Torah does not impose two penalties 
for the same act, an offering is not considered a penalty 
(Ritva; see Mahane Levi). 


But according to the Rabbis he is liable to bring a guilt- 
offering as well — 91" 3 1397 pad bay: Rav Kahana’s 
question is based on the assumption that an intentional 
false oath on a deposit warrants an offering, in accordance 
with the opinion of the Rabbis. Accordingly, one cannot 
cite a proof from the baraita, as it is in accordance with 
the opinion of Rabbi Shimon. 
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to them: Ifone intentionally took a false oath on a deposit and 
witnesses forewarned? him, what is the halakha? Is it the case 
that since the halakha of an oath on a deposit is a novelty, as in 
the entire Torah we do not find another case where one who 
transgressed intentionally" brings an offering for atonement, 
but here he does bring an offering for transgressing the prohibi- 
tion intentionally, there is no difference whether witnesses fore- 
warned him" and there is no difference whether they did not 
forewarn him, and he is liable to bring a guilt-offering, though 
generally, there is no offering brought when there was fore- 
warning? Or perhaps, that matter of bringing a guilt-offering 
when one intentionally takes a false oath applies only when they 
did not forewarn him; but when they forewarned him, he is 
flogged, as this is the standard punishment for an intentional 
transgression, and he does not bring an offering. Or perhaps, 
we impose both" lashes and a guilt-offering. 


They said to Rav Kahana: We learn in a baraita: The halakhot of 
an oath on a deposit are more stringent than the halakhot of an 
oath of testimony, as one is liable to receive lashes for intention- 
ally taking a false oath on a deposit, and for unwittingly taking 
a false oath on a deposit one is liable to bring a guilt-offering 
worth at least two silver shekels; whereas one who takes a false 
oath of testimony, whether intentionally or unwittingly, brings a 
sin-offering. From the fact that the baraita states that for inten- 
tionally taking a false oath on a deposit one is liable to receive 
lashes, by inference it can be understood that the baraita is 
referring to a case where witnesses forewarned him, as one can- 
not receive lashes without forewarning, and it is stating: Yes, he 
is liable to receive lashes, but he is not liable to bring an offering. 
The baraita, then, resolves the question of Rav Kahana. 


The Gemara elaborates: And what is the stringency in the fact 
that one who intentionally takes a false oath on a deposit receives 
lashes? It is due to the fact that a person prefers to bring an 
offering rather than receive lashes. 


Rava bar Itai said to the students of Rabba: You cannot answer 
the question from that baraita, as who is the tanna who taught 
that intentionally taking a false oath on a deposit is not subject 
to atonement? It is Rabbi Shimon. But according to the Rabbis, 
he is liable to bring a guilt-offering, as well" as receiving lashes. 
Therefore, the question remains unanswered. 


Rav Kahana said to the students: Apart from this, you cannot 
answer my question from this baraita, as I am the one who 
teaches this baraita and this is how I teach it: An oath on a 
deposit is more stringent than an oath of testimony, since for 
taking a false oath on a deposit either intentionally or unwit- 
tingly one is liable to bring a guilt-offering worth at least two 
silver shekels. And what is the stringency in this halakha? It is 
that there, with regard to an oath of testimony, he is liable to 
bring a sin-offering that can be worth even one-sixth of one 
dinar, and here, the guilt-offering incurred for an oath on a 
deposit must be worth at least two silver shekels. 


There is no difference whether witnesses forewarned him, 
etc. = 13) MI NN KID xd: One who intentionally took a false 
oath on a deposit, even if he was forewarned by witnesses, is 
not flogged. He does bring a guilt-offering. This is in accordance 
with the explanation of the Ri Migash, that Rav Kahana’s ques- 


HALAKHA 


tion remains unresolved; accordingly, the person is not flogged, 
since lashes are not administered in cases where the halakha 
is uncertain. He does bring an offering, since that is mandated 
explicitly in the verse (Rambam Sefer Hafla‘a, Hilkhot Shevuot 7:8, 
and see Lehem Mishne there). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


soa os 27 77 Hap ay) 


PRT PX yaw NA NPIS NW 
Payin by pa I mg Aa by 
DONTI NPN -DYPY APZI DWY 

anny KYT Non MI 


NRY YER TIN DN N? YOY XA 
pipan nyawa WaN api paw 
Shon - mpi magpa aap Pey 
NIIPA VAKA WNP) APD NNKT 
BAI bax Tpi ww jipa 


DPR way DRT- RI MOKA 
xg nip way wav PRT 
*D JAI? DT ONT ava IND ja? 

mapa nn oy ant a7 


an) x MATT PAP pII TN 
-DW KIRI APA TIN KD DT Ha 
heat KAYI oat NVI PDN 
wy papa aian: KY 

va - ory voy 


The Gemara suggests: And let him derive an answer to his question 
from his version of the baraita, which indicates that one who inten- 
tionally takes a false oath on a deposit brings an offering and does 
not receive lashes. The Gemara responds: Perhaps it is referring to 
a case where they did not forewarn him; had he been forewarned, 
he would be flogged. 


The Gemara presents a different version of the previous discussion: 
Come and hear an answer to the question of Rav Kahana from 
the mishna: One is not liable for taking a false oath on a deposit 
unwittingly. And what is he liable for when he intentionally takes 
a false oath? A guilt-offering worth at least two silver shekels. The 
Gemara explains: What, is it not that the mishna is referring to a 
case where witnesses forewarned him, and the mishna neverthe- 
less rules only that he must bring an offering? The Gemara rejects 
the proof: Here, too, the mishna is referring to a case where the 
witnesses did not forewarn him. 


The Gemara continues to seek an answer to Rav Kahana’s question: 
Come and hear an answer from a baraita. After comparing the case 
ofa nazirite to one who takes an oath on a deposit, the baraita states: 
No, if you said that the halakha that baraita discusses is true with 
regard to an impure nazirite, who is indeed flogged for intention- 
ally becoming impure, shall you also say that this is the case with 
regard to one who took an oath on a deposit, who is not flogged? 
The Gemara notes: Now, from the fact that the baraita states that 
a nazirite is flogged, by inference it can be understood that the 
baraita is referring to a case where witnesses forewarned him, as 
one is not liable to receive lashes without forewarning; and yet the 
baraita states: Shall you say that this is the case with regard to one 
who took an oath on a deposit, who is not flogged? One can infer: 
But he does bring a guilt-offering.’ 


The Gemara rejects the proof: What does the baraita mean when 
it states that he is not flogged? It means that he is not exempted 
through lashes alone and he must also bring an offering. The 
Gemara asks: By inference, does this mean that an impure nazirite 
is exempted through lashes alone? Isn’t it written in the Torah 
explicitly with regard to him that there is a requirement to bring 
an offering? The Gemara responds: The offering brought by 
an impure nazirite does not serve as an atonement. Rather, there, 
the nazirite brings an offering in order to purify himself so that 
his naziriteship can go into effect while he is in a state of purity. 
The offering must be brought even if the nazirite became impure 
unwittingly. 


The Sages said this matter before Rabba, i.e., they related the ques- 
tion of Rav Kahana as to whether one who intentionally takes a 
false oath and was forewarned by witnesses is liable to bring an 
offering. Rabba said to them: May one conclude by inference that 
in a case when they did not warn him but there are witnesses to 
the fact that the defendant owes money to the claimant, he is liable 
to bring an offering? Isn't this case merely a verbal denial that does 
not have any effect with regard to liability to pay? Since there are 
witnesses who will testify that the defendant owes the claimant, his 
denial and false oath did not exempt him from payment and he 
therefore should not be liable to bring a guilt-offering for taking a 
false oath. The Gemara infers: Evidently, Rabba holds that one 
who denies a monetary claim to which there are witnesses is 
exempt from bringing a guilt-offering for taking a false oath, since 
the witnesses will testify to the validity of the claimant's claim and 
the denial of the defendant is of no consequence. 


But he does bring a guilt-offering — n2 jay? baw: If he is 
exempt from receiving lashes, it can be assumed that he would 
still be liable to bring an offering, since the underlying assump- 
tion of the entire discussion is in accordance with the opinion 


NOTES 
of the Rabbis, that one is always liable to bring an offering for 
intentionally taking a false oath on a deposit, as explicitly stated 
in the verse. The only question is whether or not one is liable to 
receive lashes in addition to bringing an offering. 
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Rav Hanina said to Rabba: A baraita is taught that supports your 
opinion: The verse states with regard to an oath denying a monetary 
claim: “And deal falsely therein” (Leviticus 5:22), which serves to 
exclude one who admits to the truth of the claim of one of a group 
of brothers or to one of a group of partners," even if he denies 
the claim to the rest of the brothers or partners. The same verse 
also states: “And swear to a lie,” which serves to exclude one who 
borrows money with a promissory note or one who borrows money 
in the presence of witnesses. Evidently, one is not liable for taking 
a false oath concerning a monetary claim when there are witnesses 
who can testify to it. 


Rabba said to him: If your proof is because of that baraita, you 
have not supported us, since that baraita is referring to a case 
where the defendant says: I borrowed, but I did not borrow in 
the presence of witnesses, or he says: I borrowed, but I did not 
borrow with a promissory note. Since his denial is only with regard 
to the circumstances of the loan and not to the actual debt, he is 
exempt from liability for taking the false oath. 


Rabba elaborates: From where in the baraita is this explanation 
apparent? From the fact that it teaches that the verse “and deal 
falsely therein” serves to exclude one who admits to one of the 
brothers or to one of the partners. What are the circumstances of 
that case where one admits to one of the brothers? If we say that he 
admitted only the portion of the debt owed to that brother, then 
why is he exempt? Isn’t there the denial of the claim of the other 
brother, which is a denial of a monetary claim? Rather, is it not that 
the brothers said to him: You borrowed from both of us, and he 
said to them: No, I borrowed all of the amount in question from 
only one of you, which is merely a verbal denial, as he admits that 
he owes the claimed amount and disputes only the circumstances of 
the debt. And since the first clause of the baraita is referring to a case 
of a verbal denial, the last clause is also referring to a verbal denial. 
Consequently, one cannot cite a proof from this baraita. 


The Gemara attempts to prove that one who takes a false oath on a 

deposit is liable to bring an offering even when there are witnesses, 
and presents a mnemonic to remember the series of proofs: Liability, 
sets, of the homeowner, stringent, nazirite. The Gemara suggests: 
Come and hear a proof from the mishna: He is not liable for unwit- 
tingly taking a false oath by itself. And what is he liable for when he 

intentionally takes a false oath? He must bring a guilt-offering worth 

at least two silver shekels. The Gemara continues: What, is it not 

referring to a case where he intentionally denies the claim of wit- 
nesses, and the mishna nevertheless teaches that he is liable to bring 

a guilt-offering? The Gemara rejects the proof: No, the mishna is 

referring to a case where there are no witnesses and he admits on his 

own that he intentionally took a false oath. Had there been witnesses, 
he would have been exempt from bringing an offering. 


The Gemara suggests: Come and hear a proof from a mishna (31b) 
that discusses an oath of testimony: If there were two sets of wit- 
nesses who took an oath of testimony, and the first set falsely denied 
knowledge of the matter and then the second set falsely denied 
knowledge of the matter, both are liable, because the testimony can 
exist with either of them. The Gemara clarifies: Granted, the second 
set should be liable, since the first set already denied knowledge of 
the incident and the validity of the claimant’s monetary claim now 
depends upon their testimony. But why is the first set liable? 


Admits to one of the brothers or to one of the partners - 711 
pomwe yo tnx ix pry ya tmx: If one owed money to two 
partners and one of the partners demanded the money and he 
denied it with a false oath, he is liable to bring a guilt-offering for 
an oath on a deposit, since he denied a monetary claim. But if both 
partners demanded the money from him and he admitted to owing 


HALAKHA 
the full debt to one partner and denied owing the debt to the other, 
claiming that he borrowed from only one partner, he is exempt from 
bringing a guilt-offering for an oath on a deposit, since his oath 
did not facilitate any reduction of his debt. He is liable to bring a 
sin-offering for taking a false oath on an utterance (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 8:12). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek V 
Daf37 Amud b 


mY SDD 7 


TAD — PHY MIS NIT PI] VIN 
TOWNS NYES NVPI MI Te 
1 MODIS PNW PNW pap 
yown xp AY pops IN wat 

IVI a MINTA KII $ 


333 NIVY wow MIT bya yaw xn 
DX DY KD ATA yaw sips 
Np bw - atin oy wa bw ay 
-TTT OY Maw OX DPY wim 

DWY) 435 men own 


PIDIN 


yow xn wx I KII mh sox 
pane ipar Maw naan TAN 
ADDI OWN ANUV by. ning mitt by 
KNT bsn- "api yp; how 
qp2a OY ANBW by Kp) OY 
opw 


TTT AP Wa PITA 111 WY 
KIIA KIN NITI 111b NTT 
TINI ANT INN : ab KI DT a 

Dopp IP32 DWY - AND 


Doesnt the second set stand ready to testify, so that the refusal of 
the first set of witnesses does not affect a monetary claim? Evidently, 
a denial of a monetary claim to which there are witnesses is still 
considered a denial. 


Ravina said: Here we are dealing with a case where at the time of 
the denial by the first set, the second set of witnesses were related 
to one another through their wives, so that the second set was 
unfit to provide testimony; and their wives were moribund. Lest 
you say: Most moribund people actually die soon thereafter, and 
the witnesses are considered fit to provide testimony, the baraita 
teaches us that in any event they are currently alive and have not 
died. The second set was therefore unfit to provide testimony. 


The Gemara suggests: Come and hear a proof from a baraita: In the 
case of a homeowner acting as a bailee who falsely claimed that a 
thief" stole a deposit" from him, and the homeowner took an oath 
to that effect and then admitted that he was lying, and witnesses 
came and testified that the item was not stolen from the homeowner, 
the halakha depends on the circumstances. Ifhe admitted to his lie 
before the witnesses came and testified, he pays the principal value 
of the item and the additional one-fifth payment for denying that 
he possessed the deposit, and he brings a guilt-offering as atone- 
ment for a false oath on a deposit. If he admitted his guilt after the 
witnesses came and testified, he pays the double payment’ and 
brings a guilt-offering.’ The baraita indicates that even in the case 
of a monetary claim to which there are witnesses, one is liable to 
bring a guilt-offering. 


The Gemara responds: Here, too, explain this baraita as Ravina 
explained the previous baraita, that at the time the homeowner took 
his oath, the witnesses were related through their moribund wives 
and were unfit to provide testimony. 


Ravina said to Rav Ashi: Come and hear another proof from that 
which is taught in a baraita: The halakhot of an oath on a deposit 
are more stringent than the halakhot of an oath of testimony, as 
one is liable to receive lashes for intentionally taking a false oath 
ona deposit, and one is liable to bring a guilt-offering worth at least 
two silver shekels for taking the oath unwittingly. Ravina infers: 
From the fact that the baraita states that one is flogged, by infer- 
ence it can be understood that the baraita is referring to a case 
where there are witnesses to the fact that the deposit is in the 
defendant's possession and the defendant was forewarned, and yet 
it states: One is liable to bring a guilt-offering worth at least two 
silver shekels for taking the oath unwittingly. 


Rav Mordekhai said to them: Apart from this, you cannot cite this 
baraita as a proof. As, didn’t Rav Kahana already say to the stu- 
dents (37a): Iam the one who teaches this baraita and this is how 
I teach it: An oath on a deposit is more stringent than an oath of 
testimony, since for taking a false oath on a deposit either intention- 
ally or unwittingly one is liable to bring a guilt-offering worth at 
least two silver shekels. The baraita is not referring to a case in 
which there were witnesses who forewarned him. 


BACKGROUND 


Double payment - bap: A thief must repay twice the value of a 
stolen item (see Exodus 22:3), i.e., he must return the stolen item 
to its owner and make an additional payment equal to the value 
of the item. This additional payment is a fine. Accordingly, a thief 
is required to make this payment only if he is deemed liable on 


the basis of the testimony of others. If he voluntarily admits his 
wrongdoing and seeks to return the stolen item or its value, he 
does not pay a fine. If one takes an oath that an item placed in 
his care was stolen, he is liable to pay double if the item is found 
to still be in his possession. 


NOTES 

Claimed that a thief — 333 nay yyw: The baraita dis- 
cusses a case where the homeowner was an unpaid 
bailee, who would not be liable in the event that the 
deposit were stolen or lost. Accordingly, his claim that 
he deposit was stolen exempts him from liability. If it 
subsequently becomes evident that he lied and the 
deposit was in his possession, he himself is considered 
he thief and he is penalized accordingly (see Bava 
Kamma 63b). 


Double payment and a guilt-offering - nwx) bps: 
The additional one-fifth is paid only in the event that 
he defendant admits to lying. The additional payment 
serves as an atonement for his transgression. If he was 
ound liable through the testimony of witnesses, he pays 
he double payment and not the additional one-fifth. 


HALAKHA 

Claimed a thief stole a deposit — ;17753 333 Navy Yy: 
If a bailee claims that a deposit was stolen and he takes a 
false oath to that effect, he is liable to repay the principal 
with an additional one-fifth and to bring a guilt-offering. 
If after he takes the oath witnesses testify that he was 
lying and that in fact the deposit is in his possession, and 
the bailee admits to his lie, he pays a double payment, 
since he is the thief. He does not pay the additional 
one-fifth, nor does he bring an offering (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 1:9; Sefer Nezikin, Hilkhot Geneiva 
4:1 and Hilkhot Gezeila VaAveda 7:8). 
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He does not receive lashes, etc. — 131 rad xb KIT xpa: 
If one intentionally takes a false oath on a deposit, even 
if witnesses forewarned him against taking the oath, he is 
liable only to bring a guilt-offering and does not receive lashes 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 7:8 and Lehem Mishne 
there). 


Denies a monetary claim to which there are witnesses — 
ow voy ww piana 3933: If one borrowed money in the pres- 
ence of witnesses and subsequently took a false oath denying 

the debt, he is liable for a false oath on a deposit, since his 

denial served to exempt him from payment. Even though 

the testimony of the witnesses could deem him liable to pay, 
nevertheless, he is liable for taking a false oath since his denial 

benefited him in the interim and it is conceivable that the 
witnesses will not testify, or that they will be disqualified from 

testifying, or that their testimony will be invalidated. This is in 

accordance with the opinion of Rabbi Yohanan (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 8:14). 


Denies a debt concerning which there is a promissory note — 
wa mbna Did: If one borrowed money with a promissory 
note and subsequently took a false oath denying the debt, 
he is exempt from the halakhot of an oath on a deposit. The 
reason is that the lender already has a lien on the land of the 
debtor through the promissory note, so the debtor is actually 
denying a claim with regard to land, and land is exempt from 
the halakhot of an oath on a deposit. This is in accordance 
with the opinion of Rabbi Yohanan as it is explained by Rav 
Huna, son of Rav Yehoshua (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 8:13). 


Denying a lien on land - niypryp ayw mys: If one sued 
another with regard to land and the defendant took a false 
oath, he is exempt from the halakhot of an oath on a deposit, 
as they do not apply to claims with regard to land (Rambam 
Sefer Hafla’a, Hilkhot Shevuot 7:3—-4). 


Administers an oath to witnesses of land - yp1p tv sawn: 
If one demanded that witnesses testify on his behalf with 
regard to land, and they took a false oath denying knowledge 
of the matter, they are exempt from the halakhot of an oath 
of testimony, as these halakhot apply only to matters subject 
to the halakhot of an oath on a deposit. According to the 
conclusion of the Gemara, this is in fact the opinion of Rabbi 
Yohanan, and the halakha is in accordance with his opinion 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 9:3). 
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NOTES 


The Gemara suggests: Come and hear a proof from another 
baraita: No, if you said that the halakha that baraita discusses is 

true with regard to an impure nazirite, who is indeed flogged 

for intentionally becoming impure, shall you also say that this is 

the case with regard to one who took an oath ona deposit, who 

is not flogged? The Gemara elaborates: What are the circum- 
stances of the baraita? If it is a case where there were no wit- 
nesses, why is the nazirite flogged? Rather, isn’t it obvious that 
there are witnesses, and yet, the baraita teaches: Shall you also 

say that this is the case with regard to one who took an oath on 
a deposit, who is not flogged? It may be inferred that he does 

not receive lashes" but does bring an offering, even though 

there are witnesses. The Gemara concludes: The refutation of 
the opinion of Rabba is indeed a conclusive refutation. 


§ Rabbi Yohanan says: One who denies a monetary claim to 
which there are witnesses' is liable to bring a guilt-offering for 
a false oath on a deposit. But if he denies a debt concerning 
which there is a promissory note," he is exempt. Rav Pappa 
said: What is the reasoning of Rabbi Yohanan? It occurs that 
witnesses die, and it is therefore possible that he would not be 
found liable through their testimony; he is therefore considered 
to have denied a monetary claim. By contrast, a promissory note 
remains in its place, and his denial would never have exempted 
him from payment. 


Rav Huna, son of Rav Yehoshua, said to Rav Pappa: This can- 
not be the reasoning of Rabbi Yohanan, as it also occurs that a 
promissory note becomes lost." Rather, Rav Huna, son of Rav 
Yehoshua, said: This is the reasoning of Rabbi Yohanan: It is 
because a promissory note comprises a lien on land," since the 
promissory note places a lien on the debtor's property, and one 
does not bring an offering for an oath on a deposit for denying 
alien on land," since one does not take an oath concerning land. 


It was stated: In a case where one administers an oath to wit- 
nesses who deny knowing information with regard to ownership 
of land" and they deny knowledge of the matter, Rabbi Yohanan 
and Rabbi Elazar disagree: One says that the witnesses are 
liable to bring a sin-offering for a false oath of testimony, and 
one says that they are exempt. The Gemara notes: It may be 
concluded that it is Rabbi Yohanan who says they are exempt. 
This can be inferred from the fact that Rabbi Yohanan says: One 
who denies a monetary claim" to which there are witnesses is 
liable, but one who denies a claim concerning which there is a 
promissory note is exempt. And this conclusion is in accor- 
dance with the explanation of Rav Huna, son of Rav Yehoshua, 
that the reasoning of Rabbi Yohanan is that a promissory note 
comprises a lien on land, and one does not bring an offering 
for denying a lien on land. The Gemara affirms: Indeed, it may 
be concluded. 


It also occurs that a promissory note becomes lost - xww 
D227 Way M): This difficulty addressed here is also raised 
in the Jerusalem Talmud, and a different explanation is pre- 
sented for the reasoning of Rabbi Yohanan: Witnesses may 
forget their testimony, while the contents of the promissory 
note remain. Accordingly, even if the defendant is aware 
that there are witnesses, his denial is considered a denial of 
a monetary claim. In this manner, the opinion in the Jeru- 
salem Talmud also explains why, according to Rabbi Yohanan, 
the first set of witnesses is liable in the case of the mishna 
cited earlier (37a), where there are two sets of witnesses to a 
single claim. 


A promissory note comprises a lien on land - ayy ww 
Diyp yp: Tosafot raise a difficulty with regard to Rabbi Yohanan’s 
distinction between witnesses and a promissory note: Rabbi 
Yohanan is among those who hold that by Torah law every debt 
generates a lien on the debtor's land (see Bava Batra 175b). The 
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Sages revoked the lien for loans that are not recorded in a prom- 
issory note in order to protect one who purchases land from 
the debtor. Nevertheless, it remains the case that all debts are at 
least in principle related to a lien on land and should therefore 
be exempt from the halakha of an oath on a deposit. Accord- 
ingly, it appears that there is no conceivable scenario to which 
the halakhot of an oath on a deposit, an oath of testimony, and 
an oath of one who makes a partial admission, apply, as they all 
refer to debts of some sort and are consequently oaths about 
claims concerning land. 

Tosafot suggest that according to Rabbi Yohanan these 
halakhot would apply in a case where the lender explicitly 
forgoes his right to a lien. Tosefot HaRosh adds the case where 
the borrower does not own land. The Ri Migash explains that 
by Torah law a debt is considered to have a lien only where the 
witnesses are available to testify, or there is a promissory note, 
so that the creditor could appropriate the land from someone 
who bought the land from the debtor. If there are no witnesses, 


or even if they are not available, there is no lien and it can be 
subject to an oath (see Ramban). 


That Rabbi Yohanan says, one who denies a monetary claim, 
etc. =^ a 937 AN a1 VT: Although this statement of 
Rabbi Yohanan was stated with regard to an oath on a deposit, 
it is assumed that the halakha would be the same in the case 
of an oath of testimony, in the same manner that the Gemara 
(33b) derives the halakha that an oath of testimony only applies 
to a monetary claim from the fact that this is the halakha with 
regard to an oath on a deposit (Ri Migash). This assumption is 
also the basis for Rabbi Yirmeya’s suggestion that the dispute 
between Rabbi Yohanan and Rabbi Elazar is connected to the 
dispute between Rabbi Eliezer and the Rabbis with regard 
to returning stolen property, since the obligation to bring an 
offering for a false oath on a deposit is discussed in the same 
passage that discusses the halakhot of a robber (see Leviticus, 
chapter 5). 
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Rabbi Yirmeya said to Rabbi Abbahu: Shall we say that Rabbi 
Yohanan and Rabbi Elazar disagree with regard to the issue that 
is the subject of the dispute of Rabbi Eliezer and the Rabbis? As 
we learned in a baraita: In the case of one who robbed another 
of a field and then a river flooded it," he is liable to provide the 
field’s owner with a different field, since the value of the flooded 
field was significantly decreased and the robber must return the 
value of that which he stole; this is the statement of Rabbi Eliezer. 
And the Rabbis say: He is exempt from doing so, as he can say to 
the owner: That which is yours is before you. The robber may 
return the flooded field to its owner without reimbursing him for 
the loss in its value, since according to the Rabbis, land cannot be 
stolen. Consequently, the field is considered to be in the posses- 
sion of its owner, and the thief is not obligated in the mitzva of 
returning a stolen item. 


Rabbi Yirmeya continues: And we say: With regard to what do 
they disagree? Rabbi Eliezer interprets the verses that discuss an 
oath on a deposit and the mitzva to return stolen items according 
to the hermeneutical principle of amplifications and restrictions, 
and the Rabbis interpret them according to the hermeneutical 
principle of generalizations and details.’ 


He explains: Rabbi Eliezer interprets the verses: “If anyone 
sin, and commit a trespass against the Lord, and deal falsely with 
his neighbor in a matter of deposit or of pledge, or of robbery, or 
have oppressed his neighbor...or of anything about which he 
has sworn falsely, he shall restore it in full” (Leviticus 5:21-24), 
according to the hermeneutical principle of amplifications and 
restrictions. The phrase “if anyone sin, and commit a trespass 
against the Lord, and deal falsely with his neighbor” amplified 
the halakha. When the verse states: “In a matter of deposit or 
of pledge,” it has restricted the halakha to the case of a deposit. 
When the verse then states: “Or of anything about which he 
has sworn falsely, he shall restore it in full,” it has then amplified 
the halakha again. 


Accordingly, as the Torah amplified and then restricted and then 
amplified again, it has amplified the halakha to include every- 
thing except for the specific matter excluded by the restriction. 
What is included due to the fact that the verse has amplified 
the halakha? The verse has amplified the halakha to include 
everything that one steals. And what is excluded due to the fact 
that the verse restricted the halakha? It restricted the halakha to 
exclude financial documents," which are dissimilar to a deposit in 
that their value is not intrinsic but rather due to their function. 
Consequently, according to Rabbi Eliezer, land that was stolen 
is included in the halakhot stated in these verses, and one who 
steals land must reimburse the field’s owner. 


And the Rabbis interpreted these verses according to the herme- 
neutical principle of generalizations and details. The phrase “and 
deal falsely with his neighbor”" is a generalization, while the 
subsequent phrase, “in a matter of deposit or of pledge, or of 
robbery,’ is a detail. When the verse then states: “Or of anything 
about which he has sworn falsely, he shall restore it in full,” it has 
then generalized again. In the case of a generalization, and a 
detail, and a generalization, you may deduce that the verse is 
referring only to items similar to the detail. 


NOTES 


It restricted financial documents — niwww vy»: The herme- 
neutical principle of amplifications and restrictions mandates 
excluding from the halakha under discussion the single 
instance that is most dissimilar to the examples mentioned in 
the verse. Here, this applies to financial documents, as they have 
no intrinsic monetary value and are utilized only as evidence or 


as a means of acquiring other assets. While the loss of a financial 
document may cause a monetary loss, that loss is considered 
indirect and is not a function of the document itself. Rav Hai 
Gaon points out that in a case where the claim is with regard 
to the actual document, and not to its contents, the halakhot 
of an oath on a deposit would apply. 


HALAKHA 


One who robbed another of a field and then a river 
flooded it, etc. — 131.972 MaBw) Svan Tw ran: If one 
robbed another of a field and the field was subsequently 
ruined through natural means, e.g., a flood or fire, the robber 
can say to the owner: That which is yours is before you. The 
reason is that land always remains in the possession of its 
owner. The robber would be liable to reimburse the owner 
for the loss in the value of the land only in the event that he 
actively damaged the field (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 8:14, 9:1; Shulhan Arukh, Hoshen Mishpat 
371:2). 


And deal falsely with his neighbor, etc. - invaya wna) 
"131: If one presents a claim against another with regard to 
land, a Canaanite slave, or financial documents, and the 
defendant takes a false oath denying the claim, he is exempt 
from bringing a guilt-offering for falsely taking an oath on 
a deposit and is also exempt from paying the additional 
one-fifth payment. He is liable to bring a sin-offering for 
falsely taking an oath on an utterance. This is in accordance 
with the opinion of the Rabbis. This exemption applies also 
with regard to a false oath of testimony, as the halakhot of 
an oath of testimony are derived from those of an oath on 
a deposit (Rambam Sefer Hafla‘a, Hilkhot Shevuot 8:3-4, 9:3 
and Sefer Nezikin, Hilkhot Gezeila VaAveda 8:14). 


BACKGROUND 
A river flooded it - 12 ABW: When a river overruns its 
banks, severe damage may be caused to the adjacent fields. 
The floodwaters often uproot vegetation, causing it to decay 
and eroding the top layer of soil. Heavy flooding in which 
boulders are shifted from place to place can destroy the pro- 
duce of an entire field and even render the field worthless. 


Large rocks and slabs of concrete carried by a stream during a flood 


Generalization and detail - v9 dbs: When a generaliza- 
tion in the Torah is followed by a detail, one may assume 
that the generalization refers only to what was specified in 
the detail. For example, the Torah states that burnt-offerings 
may be brought: “From animals, from cattle, and from sheep” 
(Leviticus 1:2). “Animals,” a generalization, includes cattle and 
sheep, but since these were specified separately after the 
generalization, it is derived that only cattle and sheep may 
be offered as burnt-offerings, but not other animals. The 
generalization was included in such cases to prevent us 
from drawing inferences by analogy from the details cited 
in order to include additional details. 

Amplification and restriction refers to a series of exegeti- 
cal principles that are somewhat similar to those of general- 
ization and detail. In general, these principles were accepted 
by Rabbi Akiva and his school, although they were also 
employed by other schools to a certain extent. Amplification 
and restriction tends to be more general than generaliza- 
tion and detail. The restriction restricts the amplification 
only minimally, and excludes only items that differ radically 
from it. Unlike the detail, a restriction is not considered an 
example of the generalization in connection with which it 
appears, but rather a defining feature that limits the ampli- 
fication. Consequently, when an amplification is followed by 
a restriction, and these two expressions are then followed 
by another amplification, the only items excluded from the 
amplification are those that totally differ from the restriction. 
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Accordingly, just as the detail, i.e., a deposit, is explicitly a 
case of movable property and has intrinsic monetary value, 
so too, the verse includes anything that is movable property 
and has intrinsic monetary value. Consequently, land has been 
excluded, as it is not movable property. Canaanite slaves have 
been excluded, as they are compared to land with regard to 
many areas of halakha. Financial documents have been excluded 
because although they are movable property, they do not have 
intrinsic monetary value. 


Rabbi Yirmeya concludes: Shall we say that the one who deems 

the witnesses liable in a case of an oath of testimony concerning 

land, i.e., Rabbi Elazar, holds in accordance with the opinion of 
Rabbi Eliezer, that land is included in the mitzva of returning 

stolen property and in the halakhot of an oath on a deposit, and 

by extension, in the halakhot of an oath of testimony; and the one 

who deems them exempt, i.e., Rabbi Yohanan, holds in accor- 
dance with the opinion of the Rabbis, that land is excluded from 

these halakhot? 


Rabbi Abbahu said to Rabbi Yirmeya: No, the two disagreements 
do not completely correspond. The one who deems the witnesses 
liable must in fact hold in accordance with the opinion of Rabbi 
Eliezer. But the one who deems them exempt could have said 
to you: In this case of an oath of testimony, even Rabbi Eliezer 
concedes that they are exempt from bringing an offering, as the 
Merciful One states: “Of anything about which he has sworn 
falsely,” and not: Everything" about which he has sworn falsely. 
The verse indicates that only certain items are included in the 
halakhot of an oath of testimony. Therefore, land is excluded, since 
it is dissimilar to the specific instances mentioned in the verse. 


Rav Pappa said in the name of Rava: The mishna is also pre- 
cisely formulated, as it teaches: In a case where one accuses 
another: You stole my ox, and the defendant says: I did not steal 
your ox, if the claimant replied: I administer an oath to you, and 
the defendant said: Amen, he is liable. The mishna discusses a 
claim of a stolen ox, whereas it does not teach a claim of: You 
stole my Canaanite slave. What is the reason? Is it not due to 
the fact that a Canaanite slave is compared to land, and one is 
not liable to bring an offering for a denial in a matter of a lien 
on land? 


Rav Pappi said in the name of Rava: There is no proof from the 
mishna, as say the last clause of the mishna: This is the principle: 
For any claim that the defendant would have to pay based on his 
own admission, he is liable. And for any claim that he would not 
pay based on his own admission, but by the testimony of wit- 
nesses, he is exempt, even if he denies the claim against him and 
takes an oath to that effect. Rav Pappi asks: What is added by 
the phrase: This is the principle? Is it not to include even an 
accusation of: You stole my Canaanite slave, in the halakha of 
oaths on a deposit? 


Of anything [mikkol], and not everything - Son xh) Son: 
he verse excludes additional instances, i.e., land 
and Canaanite slaves, that are dissimilar to those mentioned 
in the verse (Rashi). This derivation poses a difficulty, namely 


Accordingly, 


NOTES 


which discusses the requirement to return stolen property, 
while the later verse (Leviticus 5:24) serves to exclude land 
and Canaanite slaves from the additional one-fifth payment 
and the obligation to bring a guilt-offering (see Ritva). Other 


that the phrase “of anything about which he has sworn falsely” 


is employed to exclude land from the halakhot of oaths, but 
also to amplify and include matters of land in the obligation to 
return stolen property. It would seem that Rashi holds that the 
verse that serves as the amplification is in fact an earlier verse: 
“In any of all 


hese [mikkol] that a man does” (Leviticus 5:22), 


commentaries understand that Rabbi Eliezer utilizes the same 
verse (Leviticus 5:24) to derive both halakhot; “anything” serves 
to amplify the halakha with regard to the obligation to return 
a stolen item, while “of” serves to exclude land and Canaanite 
slaves with regard to the halakhot of an oath (Rashba; see 
Ramban). 
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Rather, no inference is to be learned from the mishna. 


§ The mishna teaches: What is the case of an oath on a deposit? It 
is where the claimant said to the defendant: Give me my deposit, 
which is in your possession, and the defendant replied: On my oath 
nothing of yours is in my possession, or the defendant said to him: 
Nothing of yours is in my possession; the claimant responded: I 
administer an oath to you, and the defendant said: Amen. In either 
case this defendant is liable to bring a guilt-offering if he lied. The 
mishna then discusses a case where five people sued him and he took 
an oath denying all of their claims. With regard to this case, the Sages 
taught in a baraita: If he included all the denials in one oath, he is 
liable for only one false oath; if he specified them, he is liable for 
his oath concerning each and every claim; this is the statement of 
Rabbi Meir. Rabbi Yehuda says that ifhe said: On my oath nothing 
of yours" is in my possession, and nothing of yours, and nothing of 
yours, he is liable for his oath concerning each and every claim. 


The baraita continues: Rabbi Eliezer says that only if he said: Noth- 
ing of yours is in my possession, and nothing of yours, and nothing 

of yours, on my oath, i.e., he said the word oath at the end, is he liable 

for his oath concerning each and every claim. Rabbi Shimon says: 

He is not liable for his oath concerning each individual claim unless 

he says: On my oath, to each and every claimant. 


Shmuel and Rabbi Yohanan disagree with regard to the dispute 
between Rabbi Meir and Rabbi Yehuda: Rav Yehuda says that 
Shmuel says: The phrasing where one uses the conjunction: And, 
between denials is considered by Rabbi Meir to be a general denial" 
and is considered by Rabbi Yehuda to be a specific denial; and the 
phrasing where one refrains from using the conjunction: And, is 
considered by Rabbi Yehuda to be a general denial and is considered 
by Rabbi Meir to be a specific denial. 


And Rabbi Yohanan says: All concede in a case where the defendant 
says: And nothing of yours, that it is considered specific and that 
he is liable for his oath concerning each claim, even Rabbi Meir. They 
disagree only with regard to a case where the defendant said: Noth- 
ing of yours," without the conjunctive: And. As Rabbi Meir says: It 
is considered specific, and Rabbi Yehuda says: It is considered 

general. And what is the case of a general denial according to Rabbi 

Meir, where one is liable for only one oath? It is the case where the 

defendant says, in the plural: On my oath nothing of yours is in my 
possession. 


NOTES 


Considered by Rabbi Meir to be a general denial, etc. - bbs 
3) PKA D7 by: According to Shmuel, Rabbi Meir holds that 
the conjunction: And, renders the entire statement one gen- 
eral oath, and that when the defendant omits the word: And, 
each statement is understood as an independent oath. By 
contrast, Rabbi Yehuda holds that the conjunction: And, serves 
to separate each statement into an independent oath, and that 
its absence renders the entire statement a general oath. The 
early commentaries are troubled by the fact that these two 
opinions are so diametrically opposed, and in particular, by 
Rabbi Yehuda's opinion, as it contradicts the principle that the 
conjunction: And, represented by the letter vav, adds to the 
previous matter in the context of verses, i.e, it is a continuation 
of the previous statement and not a separate statement (see 
Tosafot and Tosefot HaRosh). The Ramban explains that even 
according to Rabbi Yehuda, the conjunction: And, connects two 


phrases. Rabbi Yehuda holds that it connects each statement to 

the initial expression of the oath; accordingly, each statement is 

viewed as an independent oath. When the conjunction: And, is 

omitted, all of the statements of the defendant must be under- 
stood as a continuation of the initial oath, as otherwise they are 

not included in the oath at all. By contrast, Rabbi Meir holds that 
when one makes a general statement of an oath followed by 
specific ones, it is assumed that the general statement applies 

to each of the specific ones following it. The conjunction: And, 
serves to connect all of the specific statements to the general 

one so that there is only one oath (see Ritva and Ran). 


They disagree only with regard to: Nothing of yours — x 
p xba xx wom: Rabbi Meir holds that if one makes a separate 
reference to each individual claimant it is considered a specific 
oath, regardless of whether he uses the word: And. 


HALAKHA 


On my oath nothing of yours, etc. - 151 b x my: 
If five people sued a single defendant to return each of 
their deposits, and he replied to them: On my oath you 
have nothing in my possession, and neither do you, and 
neither do you, and neither do you, and neither do you, he 
is liable to bring a guilt-offering for each and every claim 
that he falsely denied. The Kesef Mishne understands that 
the Rambam rules in accordance with the opinion of Rabbi 
Yehuda as explained by Rabbi Yohanan according to Josafot. 
Other commentaries understand that Rambam rules in 
accordance with the opinion of Rabbi Meir as explained 
by Rabbi Yohanan, and in accordance with the opinion 
of Rabbi Yehuda HaNasi (Rambam Sefer Hafla‘a, Hilkhot 
Shevuot 7:10 and Lehem Mishne there; see Hilkhot Nedarim 
4:11; Shulhan Arukh, Yoreh De'a 229:1 and Beur HaGra there). 
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NOTES 


By inference that he understood that Rabbi Meir, etc. - 
3) YN rab Py T Ubon: The early commentaries ask: 


Granted, from the 

Rabbi Meir and hold 
denial, one can infer 
general. But how d 


act that Rabbi Yehuda disagrees with 
s that: And nothing of yours, is a specific 
hat Rabbi Meir holds that it is considered 
oes Shmuel derive that Rabbi Yehuda 


disagrees with Rabbi Meir with regard to: Nothing of yours? 
While Rabbi Meir clearly maintains that: Nothing of yours, is a 
specific denial, as otherwise, there is no instance of a specific 
denial according to Rabbi Meir, perhaps Rabbi Yehuda agrees 


with him. After all, i 


is not typical for there to be a dispute 


with two such diametrically opposed opinions. Rashi explains 


that if Rabbi Yehuda 


held that: Nothing of yours, is a specific 


denial, he would not have discussed the example of when 


the defendant says: 
mentaries disagree 


And nothing of yours. Other early com- 
with Rashi, since it is more reasonable 


for Rabbi Yehuda to cite the instance where he disagrees 


(see Ramban). 
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The Gemara asks: With regard to what do they disagree that 
they explain the opinion of Rabbi Meir differently? The Gemara 
responds: Shmuel inferred his explanation from the baraita, 
and Rabbi Yohanan inferred his explanation from the mishna. 
The Gemara explains: Shmuel inferred his explanation from 
the baraita as follows: From the fact that Rabbi Yehuda says 
that the phrase: And nothing of yours, is considered a specific 
denial, for which one is liable for his oath concerning each 
and every claim, one may conclude by inference that Rabbi 
Yehuda understood that Rabbi Meir" said that it is considered 
a general denial, and therefore, Rabbi Yehuda disagreed and 
said to him: No, it is considered a specific denial. 


And Rabbi Yohanan says in response to this inference that the 
baraita can be explained differently: Both phrases: Nothing of 
yours, and: And nothing of yours, are deemed specific denials 
by Rabbi Meir; and Rabbi Yehuda said to him: With regard 
to: And nothing of yours, I concede to you that it is considered 
specific. But with regard to: Nothing of yours, I disagree 
with you and consider it a general denial. And Shmuel would 
respond: If that is so, then why does Rabbi Yehuda state in 
the baraita the instance in which he concedes to Rabbi Meir? 
Instead of conceding, let him disagree and state the instance 
in which they differ. 


The Gemara proceeds to explain the opinion of Rabbi Yohanan: 
And Rabbi Yohanan inferred his explanation from the mishna 
as follows: From the fact that Rabbi Meir, who is the tanna 
associated with unattributed statements in the Mishna, says: 
Ifhe addressed all of the claimants and said: On my oath noth- 
ing of yours is in my possession, it is deemed a general denial, 
one may conclude by inference that a denial phrased: And 
nothing of yours, is deemed specific. As if it would enter 
your mind that Rabbi Meir also deems: And nothing of yours, 
to be a general denial, then instead of teaching us that when 
one states in the plural: On my oath nothing of yours is in my 
possession, it is deemed general, let him teach us that when 
one states: On my oath nothing of yours is in my possession, 
and nothing of yours, and nothing of yours, it is general, and 
all the more so it would be clear that when one states in the 
plural: On my oath nothing of yours is in my possession, it is 
considered general. 


And Shmuel says that one may interpret the statement of Rabbi 
Meir as follows: Anyone who says: And nothing of yours, is 
considered as though he says in the plural: On my oath nothing 
of yours is in my possession. 


The Gemara attempts to bring a proof for the opinion of Rabbi 
Yohanan: We learned in the mishna that if the defendant said: 
On my oath nothing of yours is in my possession, and nothing 
of yours, and nothing of yours, he is liable for his oath concern- 
ing each and every claim that he falsely denied. Evidently, Rabbi 
Meir deems: And nothing of yours, to be specific. The Gemara 
rejects the proof: Emend the language of the mishna and teach: 
Nothing of yours, nothing of yours, nothing of yours. 


The Gemara suggests: Come and hear an additional proof from 
that which is taught in the mishna: In a case where the claimant 
says: Give me back my deposit, and pledge, and stolen item, 
and lost item that are in your possession, and the defendant 
responds: On my oath I do not have in my possession your 
deposit, or pledge, or stolen item, or lost item, he is liable for his 
oath concerning each and every claim. Evidently, by using the 
conjunction: Or, Rabbi Meir deems the denials specific, counter 
to the explanation of Shmuel. The Gemara rejects the proof: 
Emend the language of the mishna and teach: On my oath you 
do not have a deposit, a pledge, a stolen item, a lost item, in 
my possession. 
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The Gemara suggests: Come and hear another proof from the 
mishna: In a case where the claimant said: Give me back my wheat, 
and barley, and spelt that are in your possession, if the defendant 
responds: On my oath nothing of yours is in my possession, he is 
liable for only one false oath. But if he responds: On my oath I do 
not have in my possession your wheat, or barley, or spelt, he is liable 
for his oath concerning each and every claim. The mishna is there- 
fore counter to the explanation of Shmuel. The Gemara rejects the 
proof: Again, emend the language of the mishna and teach: Wheat, 
barley, spelt, without the conjunction: Or. 


The Gemara asks: But could it be that this tanna errs so much as 
he teaches the mishna? The Gemara offers an alternative explana- 
tion: According to Shmuel, the mishna is not in accordance with 
the opinion of Rabbi Meir. Rather, in accordance with whose 
opinion is this mishna? It is in accordance with the opinion of 
Rabbi Yehuda HaNasi," who says: There is no difference if one 
says: An olive-bulk" an olive-bulk, and there is no difference if 
one says: An olive-bulk and an olive-bulk; both are considered 
specific formulations. 


The Gemara suggests: Come and hear a proof from Rabbi Meir’s 
own statement in the mishna: Rabbi Meir says: Even if the defen- 
dant says: On my oath I do not have in my possession your grain 
of wheat, or grain of barley, or grain of spelt, he is liable for his 
oath concerning each and every claim. Clearly, the conjunction: 
Or, renders the denial specific according to Rabbi Meir, counter to 
the explanation of Shmuel. The Gemara rejects the proof: Emend 
the language of the mishna and teach: On my oath I do not have 
in my possession a grain of wheat, a grain of barley, a grain of 
spelt of yours. 


The Gemara explains: What novelty is there in a case where one 
takes an oath in this manner, that Rabbi Meir says: Even? Rav Aha, 
son of Rav Ika, said: Even the singular form for wheat includes 
much wheat," and the singular form for barley includes much 
barley, and the singular form for spelt includes much spelt, i.e., 
although the defendant refers to the grains in the singular, his denial 
is referring to all wheat, all barley, and all spelt. 


_ NOTES 


It is in accordance with the opinion of Rabbi Yehuda HaNasi - 
NYT: Instead of attributing this mishna to Rabbi Meir, who 

is generally assumed to be the tanna associated with unat- 
tributed statements in the Mishna, Shmuel attributes it to Rabbi 

Yehuda HaNasi, the compiler of the Mishna. Tosafot ask: Why 

doesn’t Shmuel simply attribute it to Rabbi Yehuda, the tanna in 

the baraita who holds that the conjunction: And, creates a spe- 
cific denial? Due to this question, Tosafot attempt to prove that 
the proper version of the text of the mishna includes statements 

both with and without the conjunction: And; consequently, it 
is in accordance with the opinion of Rabbi Yehuda HaNasi only 

(see Torat Hayyim). 


There is no difference if one says, an olive-bulk, etc. — xb 
"373 KIW: The context for Rabbi Yehuda HaNasi’s statement 
(Zevahim 30b) is with regard to one who performed one of 
the sacrificial rites with intent to consume the offering after its 
designated time. This intent renders the offering piggul and one 
who eats from it is liable to be punished with excision from the 
World-to-Come [karet]. If he includes an additional improper 
intent to consume the offering outside of its designated place, 
the offering is disqualified but it is not piggul. Rabbi Yehuda 
HaNasi teaches that regardless of whether one uses the word: 


And, to connect one’s intent with regard to time and one’s intent 
with regard to place, the intents are considered separate. 


Even the singular form for wheat includes much wheat - 
pon dosa men tow: Several interpretations have been offered 
o explain this phrase. According to Rashi, Rabbi Meir teaches 
hat the singular form for wheat [hitta], which generally indi- 
cates a single kernel, is also a general term that refers to the 
entire species. Therefore, if one claimed wheat, using the plural 
orm [hittin], and the defendant took an oath denying pos- 
session of wheat, using the singular form, it is still considered 
a denial of the entire claim. The Rambam’s Commentary on 
he Mishna explains in a similar vein and adds that the Rabbis 
disagree with Rabbi Meir and hold that if one denied posses- 
sion of wheat, in the singular form, he has denied possession 
of only a single kernel. According to the Ri Migash, Rabbi Meir 
teaches that one does not interpret the defendant's use of the 
singular form as an emphatic denial of the claims against him, 
i.e., his oath is not understood as: On my oath | have nothing of 
yours, not even a single grain of wheat, a single grain of barley, 
a single grain of spelt. Rather, each reference to a type of grain 
is a separate oath, whether he uses the singular or plural form. 
The Ri Migash offers an additional interpretation, that Rabbi 


Meir is referring to a case where one claimed different deposits 
of the same grain. For example, he claimed: Give me back the 
wheat [hitta] that | deposited with you on a certain day and 
the wheat [hittin] that | deposited with you on another day. If 
the defendant replies: On my oath | do not have your wheat 
[hitta] or your wheat [hittin] in my possession, this statement is 
considered two separate oaths (see Meiri). 


Ears of wheat 
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HALAKHA 


If all of them were collectively worth one peruta 
their value combines - naws onan mons: If one 
sued another and said: Give me back my deposit, 
pledge, stolen item, and lost item that are in your 
possession, and he replied: On my oath nothing of 
yours is in my possession, he is liable to bring only 
one guilt-offering. Even if each individual claim is very 
small, ifthe sum ofthe value of all the claims amounts 
to one peruta, they combine to render him obligated 
to bring a guilt-offering. This ruling is in accordance 
with the statement of Rabbi Yohanan (Rambam Sefer 
Hafla'a, Hilkhot Shevuot 7:11). 
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He is liable for the specific denials, he is not liable for the 
general oath - am xb Ibay% a» WK: Rashi explains 
that according to this opinion, if each individual claim is not 
worth one peruta, the claims are not combined into one general 
claim via the general language at the beginning of the oath. 
Accordingly, the statement of Rabbi Yohanan was only with 
regard to a general denial. The Ri Migash understands that 
even according to the opinion of this amora, Rabbi Yohanan’s 
statement also applies to a case where the defendant specifi- 
cally denied each type. Accordingly, this opinion differs from 
the opinion of the other amora only in a case where each claim 
is valued at more than one peruta. In such a case, this amora 
holds that he is liable only for the three specific oaths and not 
for the general oath. 
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NOTES 


§ The mishna teaches: Give me back my deposit, and pledge, stolen 
item, and lost item that are in your possession, etc. If the claimant 
said: Give me back my wheat and barley, and spelt, and the defen- 
dant responds: On my oath I do not have in my possession your 
wheat, or barley, or spelt, he is liable for his oath concerning each and 
every claim. Rabbi Yohanan says: Ifall of the wheat, barley, and spelt 
were collectively worth at least one peruta, then even if each type of 
grain was worth less than one peruta, their total value combines" to 
render him liable. 


Rav Aha and Ravina disagree with regard to the ruling of the 
mishna. One says that when the mishna teaches that one is liable 
for his oath concerning each and every claim, it means that he is 
liable for the three specific denials of wheat, barley, and spelt, and 
he must bring three separate offerings; but he is not liable for the 
general oath" taken at the beginning of his denial, i.e., when he said: 
On my oath I do not have in my possession. Accordingly, the state- 
ment of Rabbi Yohanan was said with regard to the previous case in 
the mishna, where the defendant said: On my oath I do not have in 
my possession. And one says that he is liable also for the general 
oath taken at the beginning of his denial, so that the defendant is 
liable to bring a total of four offerings. Accordingly, even if the grains 
were worth only one peruta collectively and the defendant is not 
liable for any of the specific oaths, the defendant remains liable to 
bring an offering for the general oath according to Rabbi Yohanan. 


The Gemara questions the second opinion: But didn’t Rabbi Hiyya 
teach in a baraita: If five people claimed from one defendant wheat, 
barley, and spelt, and the defendant took an oath denying each claim 
of each claimant, there are then fifteen sin-offerings here" that the 
defendantis liable to bring? And ifit is so that the defendant is liable 
for the general oath as well, there would be a total of twenty sin- 
offerings that he is liable to bring. The Gemara responds: That tanna 
calculated the defendant’s liability for the specific oaths; he did 
not calculate the defendant’s liability for the general oaths. 


The Gemara now questions the first opinion: But didn’t Rabbi Hiyya 
teach in a different baraita: There are twenty sin-offerings here?" 
Evidently, Rabbi Hiyya does calculate the general oaths. The Gemara 
responds: That baraita does not count the general oaths either; rather, 
it is referring to a different case entirely, where each of the five claim- 
ants claimed from the defendant a deposit and a pledge and a stolen 
item and a lost item. 


Rava raised a dilemma before Rav Nahman: In a case where five 
people were suing another and they said to him: Give us back our 
deposit, pledge, and stolen item, and lost item that are in your 
possession, and the defendant said to one of them: On my oath 
your deposit, pledge, stolen item, and lost item are not in my pos- 
session, and neither are yours, and neither are yours, and neither 
are yours, and neither are yours, what is the halakha? Is he liable 
for only one oath for each of the four claimants to whom he said: 
And neither are yours, since these are considered general oaths? 


But didn’t Rabbi Hiyya teach there are fifteen sin-offerings 
here - nixon mwy wan [SD T NTT DT TT: Tosafot point 
out that the context of Rabbi Hiyya’s statement is not a case 
of an oath on a deposit. Rather, he is dealing with a case of 
an oath of testimony, as indicated by the fact that he refers to 
sin-offerings, the requisite offering for a false oath of testimony. 
n the case of an oath on a deposit one would be liable to bring 
guilt-offerings. 


There are twenty sin-offerings here — nixen DWY (K2 IT: 

t is not clear to whom this difficulty is addressed, Rashi under- 
stands that it is addressed to the opinion that one is liable only 
or the specific oaths, and the Gemara is asking: Granted, if one 
is liable for both specific and general oaths, it may be explained 

hat one baraita counts only the specific oaths and one baraita 
counts all of them. But if one is not liable for the general oaths, 


why is he liable for these five additional offerings? Tosefot 
HaRosh suggests, citing the Maharam of Rothenburg, that the 
baraita presents a difficulty to the one who holds that the 
defendant is also liable for the general oath: Whereas the amora 
who holds that one is liable only for the specific oaths can 
explain that the second baraita refers to a special case where 
it is clear that the general oath stands on its own, how can 
this amora explain the contradiction between the two baraitot 
with regard to the number of offerings mandated? The Ritva 
explains that the baraita presents a difficulty with regard to 
both opinions: The opinion that considers only the specific 
oaths cannot explain why the baraita requires twenty offer- 
ings, and the opinion that also considers general oaths can- 
not account for the additional five offerings, as the Gemara 
just established that the tanna is not calculating liabilities for 
general oaths. 
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Or perhaps he is liable for his oath concerning each and every 
claim made by each claimant. 


The Gemara suggests: Come and hear a proof from that which 
Rabbi Hiyya taught in a baraita: There are twenty sin-offerings 
here" that the defendant must bring. The Gemara elaborates: What 
are the circumstances of the baraita? If the defendant specified 
each claim of each of the claimants in his oath, does Rabbi Hiyya 
come to teach us a number? Obviously, the defendant is liable to 
bring twenty offerings. Rather, is it not that the baraita is referring 
to a case where he did not specify an oath to each claimant, but he 
specified it to the first claimant and said: And neither are yours, to 
each of the remaining claimants? And therefore, conclude from the 
baraita that such a denial is considered specific. 


§ The mishna teaches that if one accuses another: You raped or 
you seduced my daughter, and the other says: I did not rape and I 
did not seduce your daughter, to which the father replied: I admin- 
ister an oath to you, and the defendant said: Amen, the defendant 
is liable to bring a guilt-offering if it is false oath, and Rabbi Shimon 
deems him exempt from liability for a false oath on a deposit. The 
reason is that the payment for rape or seduction is a fine, and one 
does not pay a fine based on his own admission; therefore, he is also 
exempt from bringing a guilt-offering for having taken a false oath. 
The Rabbis hold that he is liable since he would have been liable to 
pay compensation for humiliation and degradation resulting from 
her being raped or seduced, which are monetary claims. Rabbi 
Hiyya bar Abba says that Rabbi Yohanan says: What is the reason- 
ing of Rabbi Shimon? Rabbi Shimon holds that since the father is 
primarily claiming the fine and his claim to the other payments is 
secondary, the defendant is exempt from liability. 


Rava says: To what case is this explanation of the opinion of Rabbi 
Shimon compared? It is compared to a case where a person said 
to another: Give me back my wheat and barley and spelt that are 
in your possession, and the other said to him: On my oath your 
wheat is not in my possession; and it was then discovered that it 
was only wheat that he did not have, but he did have the claimant's 
barley and spelt. In that case, the halakha is that he is exempt from 
liability for an oath on a deposit, as when he took an oath with 
regard to the wheat, he took a truthful oath. 


Abaye said to Rava: Are the two cases comparable? There, in the 
case of the grain, the defendant denies only the other’s claim of 
wheat, but he does not deny his claim of barley and spelt. Here, 
the defendant denies the entire matter, as he claims that he never 
raped or seduced the man’s daughter. Rather, this explanation is 
comparable only to a case where one said to another: Give me 
back my wheat and barley and spelt that are in your possession, 
and the defendant said to him: On my oath nothing of yours is in 
my possession at all, and it was then discovered that it was only 
wheat that he did not have, but he did have the claimant’s barley 
and spelt. In that case, the halakha is that he is liable for an oath on 
a deposit. This, then, cannot be the reasoning of Rabbi Shimon, as 
he exempts the defendant from liability. 


There are twenty sin-offerings here — nixwn DWY (K3 IT: 
If five people were suing one and they each said to him: Give us 
back the deposit, pledge, stolen item, and lost item that are in your 
possession, and he said, beginning with one of the claimants: On 
my oath you do not have in my possession a deposit, or pledge, or 


HALAKHA 


stolen item, or lost item, and neither do you, and neither do you, 
and neither do you, and neither do you, he is liable to bring a total 
of twenty guilt-offerings for denying every claim made by each 
claimant. This ruling is in accordance with the opinion of Rabbi 
Hiyya in the baraita (Rambam Sefer Hafla‘a, Hilkhot Shevuot 7:14). 
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Rather, when Ravin came from Eretz Yisrael to Babylonia, he said that 
Rabbi Yohanan said: According to the statement of Rabban Shimon, 
the father is claiming only the fine and not the compensation for 
humiliation and degradation resulting from his daughter’s having 
been raped or seduced. According to the statement of the Rabbis, he 
is also claiming payment for humiliation and degradation resulting 
from her having been raped or seduced. The Gemara asks: With regard 
to what principle do they disagree? Rav Pappa said: Rabbi Shimon 
holds: A person does not forgo a claim to something with a fixed 
value, such as a fine, and claim something whose value is not fixed 
and requires an appraisal, such as humiliation and degradation result- 
ing from being raped or seduced. And the Rabbis hold that one does 
not forgo a claim to something that the defendant is not exempt from 
paying if he admits his guilt, and claim something that the defendant 
is exempt from paying if he admits his guilt, such as a fine. 
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There are several differences between the halakhot of an oath of testimony and those 
of an oath on a deposit. One difference is that in the case of an oath on a deposit, 
even if the denial or oath is made outside the framework of a court, it still qualifies 
to render the defendant liable for taking a false oath. Likewise, even a defendant 
who is disqualified as a witness, such as a woman or a relative of one of the involved 
parties, is subject to this halakha. Additionally, one can become liable for an oath on 
a deposit for each additional oath taken with regard to the same claim. 


The scope of claims included in the halakha is restricted to those cases resembling 
the examples delineated by the Torah. This applies only to claims for monetary 
compensation in which the defendant is liable to pay based on his own admission. 
Accordingly, one is exempt for falsely denying a claim to pay a fine, as one does not 
pay a fine on one’s own admission. In a case where the claim is composed of both 
monetary compensation and a fine, the defendant is liable for his false oath, due to 
the monetary element. Claims concerning financial documents, land, and slaves are 
excluded from this halakha by the verse, as one does not take an oath with regard 
to such claims. 


One who takes a false oath on a deposit and subsequently admits to his lie brings a 
guilt-offering worth at least two silver shekels. He must return the disputed item to its 
owner, plus an additional one-fifth of the value. One is liable for the oath regardless 
of whether or not he was aware of the consequences of his oath, provided he was 
aware at the time of the oath that the money or items were in fact in his possession. 
If he was not aware that his oath was untrue, he is not liable. 


One is liable to bring an offering and to pay the one-fifth additional payment only 
if he admits on his own to his lie. If witnesses testify that the defendant possesses 
the disputed item, he is exempt from bringing a guilt-offering and from paying the 
additional one-fifth; rather, he pays the double payment. 


In a case where the defendant falsely denies multiple elements of a claim, whether 
the claim was composed of different items, e.g., wheat, spelt, and barley, or different 
charges, e.g., a deposit, stolen item, and lost item, if he denies each element of the 
claim separately he is liable to bring a guilt-offering for each one. Similarly, in a case 
of multiple claimants, he is liable to bring multiple offerings if he specifically denies 
the claims of each claimant. Because one can become liable on multiple accounts 
depending on the terminology of one’s oath, the Sages discuss what constitutes a 
specific denial and what constitutes a general one. Essentially, the conclusion is that 
even a series of denials connected by the conjunction: And, renders each denial a 
separate one for which the defendant is liable. 


Summary of 
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For every matter of trespass, whether it be for an ox, for 
a donkey, for a sheep, for clothing, or for any manner 
of lost thing, where one says: This is it, the cause of 
both parties shall come before the court; he whom the 
court shall condemn shall pay double to his neighbor. 


(Exodus 22:8) 


This chapter addresses the oath imposed by the judges, i.e., an oath that the court 
administers to a defendant in a case where he admits to a part of the claim and where 
there are not two witnesses to testify against him. Although this halakha is a Torah 
edict, derived from the above verse, the Gemara explains the logic behind it: By 
admitting to part of the claim, the defendant arouses suspicion that the entire claim 
is true, and that he is denying part of it merely in order to temporarily delay paying it, 
as he does not have the funds to pay at that time. Therefore, the court requires him 
to take an oath that he does not owe the part of the claim he denies owing, in order 
to induce him to confess in the event that he actually does owe it. 


The Gemara analyzes the type of claim that deems the defendant liable to take an 
oath, and identifies in particular the minimum value of a claim that causes the court 
to impose an oath on the defendant. It also clarifies which types of claimants do not 
cause an oath to be administered to the defendant. 


It is necessary to determine several additional issues with regard to partial admission: 
The procedure for administering this oath, the minimum value of the admission 
in order for this oath to be administered, and whether the defendant must admit 
to a part of the claim itself or whether his admission can relate to a different item 
altogether; e.g., in a case where the claim is for wheat and the defendant admits to 
owing the claimant barley. The chapter also explores, according to the opinion that 
the admission must relate to the same type of item as the claim, the meaning of the 
term: The same type. 


Additional topics discussed tangentially include: The extension of an oath, i.e., a 
situation where one is required to take an oath in court and is then forced to address 
additional claims against him in the oath; an oath of inducement, i.e., an oath insti- 
tuted by the Sages in a case where the defendant denies the entire claim; litigation 
between a creditor and a debtor concerning the value of collateral that was lost; and 
cases where one who lent money to another stipulated that he must repay him in a 
specific manner. 


Introduction to 
Perek VI 
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MI S HN A By Torah law, the oath imposed by the 


judges upon one who admits to part of a 
claim is administered only when the claim is for the value of at 
least two silver ma'a," and the defendant’s admission is for the 
value of at least one peruta.® And furthermore, if the admission 
is not of the same type as the claim," i.e., the defendant admitted 
to a debt that the claimant did not claim, the defendant is exempt 
from taking an oath. 


How so? If the claimant said to the defendant: I have two silver 
ma'a in your possession, and the latter responded: You have 
only one peruta, a coin made from copper, in my possession, he 
is exempt from taking an oath (see 39b). But if the claimant 
said: I have two silver ma'a and one peruta in your possession, 
and the defendant responded: You have only one peruta in my 
possession, he is liable to take an oath. 


If the claimant said: I have one hundred dinars in your posses- 
sion, and the defendant responded: Nothing of yours is in my 
possession," he is exempt, as he denies the entire claim. But if 
the claimant said: Ihave one hundred dinars in your possession, 
and the defendant responded: You have only fifty dinars in my 
possession, he is liable to take an oath, as he admitted to a part 
of the claim. 


If the claimant said: My late father had one hundred dinars in 
your possession," and I am now claiming them, and the defen- 
dant responded: You have only fifty dinars in my possession, 
he is exempt from taking an oath, as he is like one returning a 
lost item, since he could have easily denied the entire claim. 


§ The mishna discusses other cases where the defendant denies 
an entire claim. In a case where one said to another: I have one 
hundred dinars in your possession, and the latter said to him: 
Yes, I acknowledge that claim; and the next day the claimant said 
to him: Give the money to me, and the defendant responded: 
I already gave it to you, he is exempt." But if he responded: 
Nothing of yours is in my possession, i.e., he denies that a debt 
ever existed, he is liable to pay, as he already admitted that he 
owed him the amount. 


BACKGROUND 


The value of one peruta — mana MW: References to currency 
in the Talmud are complicated by several factors: Eretz Yisrael 
was part of the Roman Empire, while Babylonia was part of 
he Parthian and later the Sassanian Empires, all with their own 
currencies. There were also extant local currencies. Addition- 


One Peruta 1 % 
One /ssar 8 1 

One Pundeyon 16 2 
One Tereisit 24 3 
One Ma'a 32 4 

One Silver dinar/Zuz 192 24 


ally, different currencies were used in parallel and the value of 
specific coins changed over time, often due to devaluations 
by political authorities. Below is a chart showing the relative 
values of those coins appearing in this chapter. 


ve V24 V2 Vio2 
V2 % Ya V24 
1 % V2 Y2 
V2 1 A % 
2 % 1 % 

12 8 6 1 


One Silver dinar/Zuz 


One Shekel 2 
One Sela 4 
One Gold dinar 25 
One Maneh/Litra 100 


As Yso 

Y5 Vas 
1 Ya 
4 1 


HALAKHA 

The claim is two silver ma'a, etc. — 131 993 *nW myy: 

A defendant who admits to a part of the claim is liable to 
take an oath only if his admission is at least the value of one 
peruta, and the amount he denies is at least the value of 
two silver ma'a. Consequently, he is liable to take an oath only 
if the claim is at least the value of two maa and one peruta. 
This is in accordance with the opinion of Rav as explained in 
the Gemara (39b), in contradistinction to Shmuel’s interpre- 
tation of the mishna on 39b (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 3:1; Shulhan Arukh, Hoshen Mishpat 88:1). 


If the admission is not of the same type as the claim - OX 
TYBIA AXTITT px: A defendant who admits to a part 
of the claim is liable to take an oath only if his admission is 
to the same type of item as that which the claim relates to 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 3:8; Shulhan 
Arukh, Hoshen Mishpat 88:7). 


Nothing of yours is in my possession — "a P px: If the 
claimant said to the defendant: | have one hundred dinars in 
your possession, and the defendant responded: Nothing of 
yours is in my possession, the latter is exempt from taking an 
oath by Torah law, as he denied the entire claim. Nevertheless, 
he is liable to take an oath of inducement, i.e., an oath required 
by rabbinic law in a case where the defendant completely 
denies a claim (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
1:3; Shulhan Arukh, Hoshen Mishpat 75:7, 87:1). 


My father had one hundred dinars in your possession — 7133 
ya xan: If one said to another: My late father told me that he 
had one hundred dinars in your possession, and the defendant 
responded: You have only fifty dinars in my possession, the 
Rambam rules that the latter is exempt from taking even an 
oath of inducement, as his act is tantamount to returning a lost 
item. The Ra'avad deems him liable to take an oath by Torah law 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 4:5; Shulhan 
Arukh, Hoshen Mishpat 75:21). 


| gave it to you, he is exempt - 103 p vAn: In a case where 
a person claimed one hundred dinars from another, and the 
latter admitted to the debt in the presence of witnesses, and 
the next day the claimant said to him in court: Give it to me, if 
the defendant responded: | already gave it to you, he is liable to 
take an oath of inducement, and is subsequently exempt from 
payment. If he responded: Nothing of yours is in my possession, 
he acquires the status of a confirmed liar, since he previously 
admitted to the debt, and he is liable to pay (Shulhan Arukh, 
Hoshen Mishpat 79:10). 


NOTES — 

My father had one hundred dinars in your possession — 
ya xan) Maia: This case introduces an additional condition 

for administering an oath to one who admits to a part of the 

claim; namely, the claimant must be the original creditor, and 

not one whose claim is based on the defendant's dealing 

with another person. This is because the rationale behind the 

administration of this oath, as explained by the Gemara (40b), 
is the presumption that one would not exhibit insolence in the 

presence of his creditor and deny his debt entirely. Therefore, 
an admission to part of the debt indicates the possibility that 
the creditor is right. By contrast, if the claimant is the son of 
the one who lent the money, the defendant could easily deny 

the entire debt, as the claimant may not know conclusively 

that the defendant owes him money, and additionally, the 

son did not personally do the defendant the favor of granting 

him a loan. Therefore, there is no presumption that the defen- 
dant would not exhibit insolence by denying his debt. Con- 
sequently, if he admits to part of the debt, this is tantamount 

to returning a lost item, as his admission was of his own free 

will, and he is exempt from taking an oath. 
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Litra - x: The source of this word is the Greek Xitpa, 
litra, which has a variety of meanings, including a mea- 
surement of volume, a weight, and the name of a coin. It 
is stated in the Jerusalem Talmud that the value of a litra 
is equal to one hundred dinars. 


Tereisit — DB": This refers to the Roman coin known 
as tressis, which was worth three issar. 


Pundeyon — 1197319: From the Latin dupondium. The 
pundeyon was a coin worth two issar. There were twelve 
pundeyon in a dinar or zuz, and forty-eight pundeyon in 
a sela. 


Kor - 143: The kor is the largest measurement of volume 
mentioned in the Talmud. A kor contains thirty sea, which 
is the equivalent of between 240 and 480 £. The significant 
variation is due to a fundamental dispute concerning the 
calculation of halakhic measurements. 


Jugs of oil — yaw "13: 


Roman amphora for holding wine or oil 


| see the statement of Admon as correct — 3% 7X17 
Pots 137 NN: This statement of Rabban Gamliel seems 
obvious, as even if the admission is not of the same type as 
he claim at all, e.g., if the claim referred to wheat and the 
admission to barley, Rabban Gamliel deems the defendant 
iable to take an oath. The Meiri explains that Rabban 
Gamliel meant that even according to the opinion of the 
first tanna, namely, that one is not liable to take an oath 
if the admission is of a different type than the claim, in 
his case since the claim involved pitchers of oil and the 
defendant admitted to owing the pitchers, he is liable to 
ake an oath, as the pitchers are part of the claim. 
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In a case where the claimant said: I have one hundred dinars in 
your possession, and the defendant said to him: Yes, to which the 
claimant responded: Give the money to me only in the presence 
of witnesses," then if the next day the claimant said to him: Give 
the money to me, and the defendant responded: I already gave it 
to you, he is liable to pay, as he is required to give it to him in the 
presence of witnesses, and he cannot prove that he did so. 


Q The mishna resumes discussion of the oath imposed by the court 
in a case where the defendant admits to a part of a claim. If the 
claimant said: I have a litra," i.e., a specific weight, of gold in your 
possession," and the defendant responded: You have only a litra 
of silver in my possession, he is exempt from taking an oath, as his 
admission relates to a different item than that which the claim relates 
to. But if the claimant said: I have a gold dinar in your possession," 
and the defendant responded: You have only a silver dinar, or a 
tereisit,' or a pundeyon,' or a peruta in my possession, he is liable 
to take an oath, as they are all of one type; they are all coins. Since 
the claim concerns money, the difference between the different 
types of coins is disregarded, as the claim is essentially referring to 
the monetary value, not to a specific type of coin. 


If the claimant said: I have a kor’ of grain in your possession," and 
the defendant responded: You have only a half-kor of legumes in 
my possession, he is exempt. But if the claimant said: I have a 
kor of produce in your possession, and the defendant responded: 
You have only a half-kor of legumes in my possession, he is liable, 
as legumes are included in produce. 


If one claimed that another owes him wheat, and the defendant 
admitted to owing him barley," he is exempt; and Rabban Gamliel 
deems him liable to take an oath. According to Rabban Gamliel, 
one who admits to a part of the claim is liable to take an oath even 
if the admission is not of the same type as the claim. 


With regard to one who claims that another owes him jugs of 
oil,™ and the latter then admitted that he owes him pitchers, 
i.e., the jugs themselves, but not the oil, Admon says: Since he 
admitted to him with regard to a part of the claim, and his admis- 
sion was of the same type as the claim, i.e., the claim included both 
containers and oil and he admitted to owing him containers, he 
must take an oath. And the Rabbis say: The partial admission in 
this case is not of the same type as the claim, as he completely 
denied owing him oil. Rabban Gamliel said: I see the statement 
of Admon as correct." 


Give it to me only in the presence of witnesses — aA Os 
owa Koy b: If the creditor said to the debtor, in the pres- 
ence of witnesses: Repay me only in the presence of witnesses, 
he latter must repay him in the presence of witnesses. If he 
ater claims that he repaid him in the absence of witnesses, his 
claim is not deemed credible (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 15:1; Shulhan Arukh, Hoshen Mishpat 70:3 and Sma 
here). 


| have a litra of gold in your possession - Ja b wn wy: 
fone claimed from another a litra of gold and the latter admitted 
to owing him a litra of silver, the defendant is exempt from taking 
an oath, as the admission was not of the same type as the claim 
Shulhan Arukh, Hoshen Mishpat 88:9). 


| have a gold dinar in your possession - Ja % wo ait wt: 

if the claimant claimed a dinar of gold or silver, this is considered 
a claim of a certain value, not of a specific type of coin. Therefore, 
any amount of money that the defendant admits owing renders 
him liable to take an oath as one who admitted to a part of 
the claim (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 3:8; 
Shulhan Arukh, Hoshen Mishpat 88:9). 


| have a kor of grain in your possession — 7773 b Tgn Ws: 
If the claimant claimed a kor of grain, and the defendant admit- 
ted to owing him a half-kor of legumes, he is not deemed one 


who admitted to a part of the claim. If he admitted to owing 
him a half-kor of a certain type of grain, he is liable to take an 
oath. If the claim was of a kor of produce and the admission was 
of a half-kor of legumes, the defendant is liable to take an oath, 
as legumes are included in produce (Shulhan Arukh, Hoshen 
Mishpat 88:7). 


One claimed another owes him wheat and he admitted to 
owing him barley - priywa b ATM pon iyo: If one said to 
another: | have a kor of wheat in your possession, and the latter 
admitted to owing him a kor of barley, he is exempt from even 
giving him the value of barley, as he did not admit to what was 
claimed, and what he did admit to was not claimed (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 3:10; Shulhan Arukh, Hoshen 
Mishpat 88:12). 


One who claims another owes him jugs of oil - ivanb pia 
ya 1193: If one claimed that he had ten jugs of oil in another's 
possession, and the latter admitted that he owed him ten empty 
jugs, or if he admitted to the claim of the oil but not to the claim 
of the jugs (Tur), he is liable to take an oath. This is because the 
item he admitted to was included in the claim, in accordance 
with the opinion of Admon, with which Rabban Gamliel agreed 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 3:13; Shulhan 
Arukh, Hoshen Mishpat 88:18). 
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If one claimed that another owes him vessels and land," and the 
defendant admitted to owing him vessels but denied the claim of 
land, or conversely, he admitted to owing him land but denied the 
claim of vessels, he is exempt from taking an oath, as oaths are not 
taken concerning claims involving land. If he admitted to part of 
the claim about the land, he is exempt. If he admitted to part of 
the claim about the vessels, he is liable to take an oath concerning 
the entire claim, as property that does not serve as a guarantee,’ 
i.e., movable property, binds the property that serves as a guar- 
antee, i.e., the land, so that the oath about the movable property 
can be extended to require him to take an oath concerning the 
land as well. 


One does not take an oath concerning the claim of a deaf-mute," 
an imbecile, or a minor.’ And the court does not administer an 
oath to a minor." But one does take an oath to a minor, or to a 
representative of the Temple treasury with regard to consecrated 


property. 


G E M ARA How does the court administer an oath to 


someone" who is liable to take an oath? 
Rav Yehuda says that Rav says: The court administers to him the 
oath stated in the Torah, as it is written in Abrahams instruction 
to his servant: “And I will make you swear by the Lord, the God 
of heaven” (Genesis 24:3). 


Ravina said to Rav Ashi: In accordance with whose opinion is 
Rav’s statement? Is it in accordance with the opinion of Rabbi 
Hanina bar Idi, who says that when one is liable to take an oath, 
we require him to take it using the ineffable name of God? 


Rav Ashi said to him: You may even say it is in accordance with 

the opinion of the Rabbis, who say that one is merely required to 

take an oath using an appellation of God. And the practical rami- 
fication of Rav’s statement is that just as in the aforementioned 

verse, Abraham said: “Please put your hand under my thigh, and I 
will make you swear” (Genesis 24:2-3), instructing his servant to 

grasp his circumcised penis, which is considered sacred to some 

degree, so too, in oaths administered by the court, one must grasp 

a sacred item in his hand" while taking the oath. 


HALAKHA 


One claimed that another owes him vessels and land - od iwy 
Diyprpr: If one claimed both vessels and land, and the defendant 
admitted to owing him all the vessels he claimed but denied that 
he owed him any of the land, or if he admitted to owing him all or 
some of the land but denied owing him any of the vessels, he is 
exempt from taking an oath by Torah law. If he denied owing him 
any of the land but admitted to owing him some of the vessels, 
while denying that he owed him the other vessels, he is liable by 
Torah law to take an oath concerning the vessels he denied, and 
the oath can be extended to include the land he denied (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 5:3; Shulhan Arukh, Hoshen 
Mishpat 95:8). 


One does not take an oath concerning the claim of a deaf-mute, 
etc. = 131 WIN Myo by pyawa p: By Torah law, one does not take 
an oath concerning the claim of a deaf-mute, an imbecile, or a 
minor. By rabbinic law, one does take an oath of inducement con- 
cerning the claim of a minor (Rambam, citing Ri Migash). The Rema 
writes, citing the Tur, that if the minor has not yet reached the age 
of six, which is the age of young children whose transactions are 
valid, one does not take even an oath of inducement concerning his 
claim (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 5:9; Shulhan 
Arukh, Hoshen Mishpat 96:1-2). 


And the court does not administer an oath to a minor — p% 
pI Nx pawn: The court never administers an oath to a minor, 
nor does it declare that he is excommunicated if he is lying. This is 
because minors are not aware of the severity of the punishment 
for taking a false oath, nor are they aware of the severity of excom- 
munication. If an adult has a claim against a minor and the minor 
denies the claim, the court waits until the minor reaches majority 


and then administers an oath of inducement to him (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 5:10—n; Shulhan Arukh, Hoshen 
Mishpat 96:2-3). 


How does the court administer an oath to someone - 9°77 
mb j»vawra: One who is liable to take an oath is required to take 
an oath using the name of God or by one of God's appellations, 
e.g., | hereby take an oath by the name of the God of Israel, or: | 
hereby take an oath by the Gracious One. This is in accordance with 
the opinion of the Rabbis, who disagree with Rabbi Hanina bar Idi 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:8; Shulhan Arukh, Hoshen 
Mishpat 876-17). 


One must grasp a sacred item in his hand - mpa x¥5n ronan: 
When one is liable to take an oath by Torah law, or by rabbinic 
law (Rashbam), with the exception of an oath of inducement, 
he is required to grasp a sacred item while taking the oath. If a 
court administers an oath without requiring the one taking the 
oath to grasp a sacred item, this is considered a mistaken ruling, 
and the litigant is required to take another oath while grasping 
a sacred item. The Rema, citing the Maharik, adds that if a court 
administers an oath of inducement to the defendant, requiring him 
o grasp a sacred item, and the defendant prefers to pay rather than 
ake the oath, the attempt to administer the oath in this manner is 
considered a mistaken ruling of the court, and the money must be 
returned to the defendant. The Ran notes that in a case where the 
judge finds it necessary to administer an oath in which the litigant 
grasps a sacred item, he has the mandate to do so even if this is 
not required by halakha (Rambam Sefer Hafla‘a, Hilkhot Shevuot 
11:11; Shulhan Arukh, Hoshen Mishpat 87:13, and in the comment of 
Rema, 87:20). 


NOTES 


Property that does not serve as a guarantee — 
myn a PNW DD: Land is referred to as prop- 
erty that serves as a guarantee, as it is liened to 
one’s debts. The reason that land is liened to debts 
is that the creditor relies on it for payment, since it 
cannot be physically taken away. 


BACKGROUND 

A deaf-mute, an imbecile, or a minor - Aviv wan 
jor: The members of these three categories are 
frequently grouped together because of their pre- 
sumed limited intellectual capacity or inability to 
act responsibly. They are not obligated to perform 
mitzvot, nor are they held responsible for any dam- 
age they may cause. They also lack the legal capac- 
ity to act as agents. Although the three are often 
mentioned together, there are many differences 
among the halakhot governing each of them. 
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NOTES 


Like one who made a mistake with regard to a matter 
in the Mishna - mwa 3273 AYwW m3: Although this 
halakha is not stated in the Mishna, but rather is stated by 
the amora Rav, it is ruled in tractate Sanhedrin (33a) that 
an established halakha stated by one of the amora’im has 
the same status as a halakha stated in the Mishna with 
regard to whether the ruling is revoked (Rashi). 
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And this is in accordance with the opinion of Rava; as Rava said: 
This judge who administers an oath “by the Lord, the God of 
heaven,” without instructing the litigant to grasp a sacred item, is 
considered like one who made a mistake with regard to a matter 
that appears in the Mishna;" in which case his ruling is revoked, and 
the litigant must repeat the oath. And Rav Pappa said: This judge 
who administers an oath in which the litigant grasps phylacteries, 
not a Torah scroll, is considered like one who made a mistake 
with regard to a matter that appears in the Mishna; in which case 
his ruling is revoked, and the litigant must repeat the oath. 


The Gemara concludes: And the halakha is in accordance with 
the opinion of Rava, but the halakha is not in accordance with 
the opinion of Rav Pappa. The halakha is in accordance with the 
opinion of Rava that if the litigant merely took an oath using the 
ineffable name of God, he is required to take another oath, as he 
was not grasping any sacred item in his hand; but the halakha is 
not in accordance with the opinion of Rav Pappa, that if the litigant 
was grasping phylacteries he is required to take another oath, as 
he was grasping a sacred item in his hand, even though it was not 
a Torah scroll. 


One takes an oath while standing," but a Torah scholar takes an 
oath while sitting." One takes an oath grasping a Torah scroll" 
ab initio, but a Torah scholar may take an oath grasping phylacteries 
ab initio." 


§ The Sages taught in a baraita: An oath imposed by the judges 
may also be recited in its language," i.e., in any language spoken 
by the one taking the oath. It is not required that the oath be in 
Hebrew. 


Before he takes the oath, the judges say to him:" Be aware 


HALAKHA 
A Torah scholar may take an oath grasping phylacteries 


One takes an oath while standing - taya myaaw: While taking 
an oath, one must be standing and grasping a Torah scroll in his 
hands. If the court administered an oath to him while he was 
sitting, he is not required to take another oath while standing 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:8, 11; Shulhan Arukh, 
Hoshen Mishpat 87:16). 


A Torah scholar takes an oath while sitting - 2w 037 sian: 
The court administers an oath to a Torah scholar while he is 
sitting ab initio. Nowadays, no distinction is made between a 
Torah scholar and others with regard to this halakha, and all must 
stand (Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:12; Shulhan Arukh, 
Hoshen Mishpat 87:16). 


One takes an oath grasping a Torah scroll - myin 1b maw: 
The sacred item held by the one taking the oath should be a 
Torah scroll. He should not say: | hereby take an oath by this Torah 
scroll; rather, he should grasp the Torah scroll in his hands, and 
say: | hereby take an oath in the name of God (Rashba). If he held 
phylacteries instead, he is not required to take another oath, in 
accordance with the opinion of Rava. 

The Rema, citing the Mahari Weil, writes that one can grasp 
any sacred book that mentions the name of God (see Shakh 
and Taz). Some authorities write that the custom is that the one 
taking the oath puts his hand on a Torah scroll, which is placed 
in front of him, but he does not hold the scroll in his hands. This 
is the custom with regard to oaths taken concerning payment of 
taxes. With regard to other oaths, e.g., an oath taken by a woman 
in order to collect payment of her marriage contract, the one 
taking the oath grasps a sacred book other than a Torah scroll 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:8, 11; Shulhan Arukh, 
Hoshen Mishpat 87:15). 


ab initio - phana mbnmsd oan Pabn: A Torah scholar may 
take an oath grasping phylacteries instead of a Torah scroll, 
ab initio. According to the Ramah, this applies only the first 
time he takes an oath in court; subsequently, the standard 
halakha applies to him, and he is required to grasp a Torah 
scroll, like ordinary people. According to the Shakh, citing Rav 
Hai Gaon, nowadays no distinction is made between a Torah 
scholar and others with regard to this halakha, and all must 
grasp a Torah scroll (Rambam Sefer Haflaa, Hilkhot Shevuot 11:12; 
Shulhan Arukh, Hoshen Mishpat 87:15). 


An oath imposed by the judges may also be recited in its 
language - 72%) aywha KT AN pTI nyiaw: The proper 
way to administer an oath to the defendant is to do so in the 
language he speaks. Although judges customarily administer 
oaths in Hebrew to defendants who do not speak Hebrew, they 
must first translate the oath for the defendant, into his own 
language (Rambam Sefer Hafla'a, Hilkhot Shevuot 11:14; Shulhan 
Arukh, Hoshen Mishpat 87:20). 


They say to him, etc. -— 151 b Dx: Before one takes an oath 
imposed by the judges for denial of a claim, he must be fore- 
warned by the court, as described on 39a, whether his obligation 
to take the oath is by Torah law or by rabbinic law. If the claimant 
is himself uncertain of his claim, the defendant is not forewarned, 
as there are no grounds to assume that he is lying (Sma; see 
Beur HaGra). In any case, the judges should urge the litigants to 
reach a settlement so that neither will be liable to take an oath 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:15, 19; Shulhan Arukh, 
Hoshen Mishpat 87:21). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VI 
Daf 39 Amuda 


winga sw nwa yay ha adiyT Dw 
pring 7 ow me Kyn xb’ sya xa goa 
p? 


ITY a Wa) Minaw nivay ds 
py) TAW niway bor apy x5” ANI 
Dye” oNaw iMMawan wn - K3) 13990 
Hea prs) “TR ny won? ps My AN 

QUAN NY WIRY ARAW ANP NY 


wan -Kaaa py minag nivay ba) 
PODI) Dg: IKW E y7 bam 


xpoo xd AT amd pay WY KDN) 
PUNT nba Tx NON” D037 YT 
awy bp Looe ala barn rp by": In 

raa 


phin ma ib w ox minaw nivay doy 
aan pY - K3) nii mn mw i 
MINDY T DNI PIKYIT 1K arbyb 
"wa yIW ma by 237 ma by me 
Mig) VYY NN) rba ima qina; ah ape 

max 


that the entire world trembled" when the Holy One, Blessed 
be He, said at Mount Sinai: “You shall not take the name of the 
Lord, your God, in vain, for the Lord will not hold guiltless one 
who takes His name in vain” (Exodus 20:7). 


And be aware that with regard to all of the other transgressions in 
the Torah it is stated: “And will...clear the guilty [venakkeh]” 
(Exodus 34:7); whereas here, with regard to taking a false oath, it 
is stated: “Will not hold guiltless [lo yenakkeh].”" And be aware 
that with regard to all of the other transgressions in the Torah, 
punishment is exacted only from the transgressor, whereas here, 
punishment is exacted from him and from his family, as it is stated: 
“Do not allow your mouth to bring your flesh into guilt” (Eccle- 
siastes 5:5). The verse indicates that one who sins with his mouth, 
by taking a false oath, causes his flesh to be punished as well; and 
one’s flesh is nothing other than his relative, as it is stated: “And 
that you not hide yourself from your own flesh” (Isaiah 58:7). 


And be aware that with regard to all of the other transgressions in 

the Torah, punishment is exacted only from the transgressor; 

whereas here, punishment is exacted from him and from the entire 

world, as it is stated: “Swearing, and lying, and murdering, and 

stealing, and committing adultery, they break all bounds... There- 
fore, the land mourns, and everyone who dwells therein languishes” 
(Hosea 4:2-3). 


The Gemara suggests: And why not say that punishment is not 
exacted from the entire world unless he commits all of the sins 
mentioned in the verse? The Gemara answers: This should not 
enter your mind, as it is written: “Because of swearing the land 
mourns” (Jeremiah 23:10), indicating that taking a false oath is 
sufficient to cause the land to mourn. And it is similarly written in 
the verse in Hosea: “Therefore, the land mourns, and everyone 
who dwells therein languishes.” Both verses employ a term of 
mourning. 


The baraita continues with the judges’ forewarning: And be aware 
that with regard to all the other transgressions in the Torah, if 
the transgressor has merit, God suspends his punishment for two 
or three generations, and only if his descendants follow in his 
ways are they punished. Whereas here, punishment is exacted 
from him immediately, as it is stated: “This is the curse that goes 
forth over the face of the whole land...I cause it to go forth, says 
the Lord of hosts, and it shall enter into the house of the thief, 
and into the house of he who swears falsely by My name; and it 
shall abide in the midst of his house and shall consume it, with 
its timber and its stones” (Zechariah 5:3-4). 


HALAKHA 


That the entire world trembled, etc. - ^2) yy tas obs baw: 
How does the court forewarn a person taking an oath? The judges 
say to him: Be aware that the entire world trembled when the Holy 
One, Blessed be He, said at Mount Sinai: “You shall not take the name 
of the Lord, your God, in vain.’ And be aware, with regard to all of the 
other transgressions in the Torah it is stated: “Will. ..clear the guilty,’ 
whereas with regard to taking a false oath, it is stated: “Will not hold 
guiltless.’ And be aware, with regard to all of the other transgres- 
sions in the Torah, only the transgressor is punished, whereas if one 
takes a false oath, his entire family is punished, and he even causes 
the entire Jewish people to be punished, as all Jews are considered 
guarantors for each other. And be aware, that with regard to all the 
other transgressions in the Torah, if the transgressor has merit, God 
suspends his punishment for two or three generations; whereas one 
who takes a false oath is punished immediately. 

The Rema writes, citing the Ran, that a judge can continue to 


warn the litigant as he sees fit, beyond the aforementioned wording 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:16; Shulhan Arukh, Hoshen 
Mishpat 87:20). 


Whereas here it is stated, will not hold guiltless — xd ‘W382 XD) 
TRX: Although one who takes a false oath or an oath in vain receives 
lashes, and one who takes a false oath of testimony or a false oath ona 
deposit brings an offering, the sin is not fully atoned for, as it is stated: 


“The Lord will not hold guiltless.” In other words, the transgressor will 


not be cleared of his sin until he is punished through divine retribution 
for his desecration of the great name of God, as it is stated: “And you 
shall not swear by My name falsely, so that you profane the name of 
your God: | am the Lord” (Leviticus 19:12). Therefore, one should be 
careful not to commit this transgression, even more than with all 
other transgressions (Rambam Sefer Hafla‘a, Hilkhot Shevuot 12:1 and 
see Sefer HaMadda, Hilkhot Teshuva 1:4). 
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The baraita analyzes the verse: “I cause it to go forth” means 
immediately. “And it shall enter into the house of the thief”; 
this is referring to one who deceives people, e.g., one who has 
no money in the possession of another, but claims money 
from him and administers an oath to him in court, thereby 
causing an oath to be taken in vain. “And into the house of he 
who swears falsely by My name” is as it indicates, in accordance 
with its straightforward meaning. From the end of the verse: 

“And it shall abide in the midst of his house and shall consume 
it, with its timber and its stones,” you have therefore learned 
that a false oath consumes things that even fire and water do 
not consume, such as stones. 


The baraita continues: If the defendant says at this point: I will 
not take an oath," the court dismisses him immediately, and 
rules him liable to pay. And if he says: I will take an oath, the 
people standing there say to each other: “Depart, I pray you, 
from the tents of these wicked men, and touch nothing of theirs, 
lest you be swept away in all their sins” (Numbers 16:26). And 
when the judges administer the oath to him, they say to him: 
Be aware that we administer an oath to you not according to 
your understanding" of the oath, but according to the objective 
understanding of the Omnipresent and according to the 
understanding of the court, i.e., the judges’ intention. 


This is as we have found written with regard to Moses, our 
teacher. When he administered an oath to the Jewish people 
in the plains of Moab so that they would accept the Torah upon 
themselves, he said to them: Know that it is not according 
to your understanding that I administer an oath to you, but 
according to the understanding of the Omnipresent and 
according to my understanding. As it is stated: “Neither with 
you only do I make this covenant and this oath” (Deuteronomy 
29:13), which is homiletically interpreted to mean: Not only 
according to your intention. 


Having quoted a verse, the baraita tangentially interprets the 
subsequent verse. From the phrase: “But with he who stands 
here with us this day” (Deuteronomy 29:14), [have derived only 
that those who stood at Mount Sinai were included in this 
covenant. From where do I derive that the subsequent genera- 
tions, and the converts who will convert in the future, were 
also included? The verse states: “And also with he who is not 
here with us this day” (Deuteronomy 29:14). 


And I have derived only that the mitzvot that the Jewish people 

accepted upon themselves at Mount Sinai were included in 

the oath. From where is it derived that mitzvot that were to 

be initiated in the future, for example, the reading of the 

Megilla, the Scroll of Esther, on Purim, were also included? The 

verse states: “The Jews ordained and took upon themselves... 
that they would keep these two days” (Esther 9:27), which is 

homiletically interpreted to mean: They ordained, in the genera- 
tion of Esther, mitzvot that they had already accepted upon 

themselves by oath in the plains of Moab. 


If he says | will not take an oath — yaw Y% Vax ON: If the 
defendant said: | will not take an oath, he is exempt from tak- 
ing an oath and is liable to give the claimant that which he 
claimed of him. If he said: | will take an oath, and the claimant 
insists that he take the oath, those standing there say to each 
other: “Depart, | pray you, from the tents of these wicked men” 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:17-18; Shulhan Arukh, 


Hoshen Mishpat 87:20). 


HALAKHA 


That we administer an oath to you not according to your 
understanding - Nix prawn UK JAYT by Kow: The judges 
say to the one taking the oath: We administer an oath to you 
not according to your understanding, but according to the 
understanding of the Omnipresent and according to the under- 
standing of the court. The Rema writes, citing the Rosh and the 
Nimmukei Yosef, that if the one taking the oath is suspected 
of trying to deceive the court, the judge should order him to 
state the oath explicitly, including any detail that may thwart 
the deceit (Rambam Sefer Hafla’‘a, Hilkhot Shevuot 11:18; Shulhan 
Arukh, Hoshen Mishpat 87:20). 
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§ The Gemara analyzes the baraita. What is the precise meaning of 
the statement: An oath imposed by the judges may also be recited 
in its language? 


The Gemara answers: It is as we learned in a mishna (Sota 32a): 
These are recited in any language and it is not required that they 
be recited in Hebrew: The portion of the warning and the oath 
administered by the priest to a woman suspected by her husband 
of having been unfaithful [sota];" the declaration of tithes," 
which occurs after the third and the sixth year of the seven-year 
Sabbatical cycle, when one declares that he has given his tithes 
appropriately; the recitation of Shema;" and the Amida prayer;" 
and Grace after Meals;" and the oath of testimony," where one 
takes an oath that he does not have any testimony to provide ona 
given issue; and the oath on a deposit," where one takes an oath 
that he does not have possession of another’s deposit. All these 
may be recited in any language. And the baraita also states, as an 
addendum to this halakha, that an oath imposed by the judges may 
also be recited in its language, i.e., in any language. 


Q The Master said in the baraita above that the judges say to him: 
Be aware that the entire world trembled when the Holy One, 
Blessed be He, said: “You shall not take the name of the Lord, 
your God, in vain.” What is the reason that the entire world trem- 
bled? If we say it was because this prohibition was given at Mount 
Sinai, this is difficult, as when the entire world trembled, the rest of 
the Ten Commandments were also given at Mount Sinai. This 
quality is not unique to this specific prohibition. 


And if it is rather due to the fact that this prohibition is severe, 
is it more severe than all the other prohibitions? But didn’t we 
learn in a baraita: These are minor transgressions: Violation of an 
ordinary positive mitzva and an ordinary negative mitzva, except 
for: “You shall not take the name of the Lord, your God, in vain.” 
And these are major transgressions: Those for which one is liable 
to receive excision from the World-to-Come [karet] or a court- 
imposed death penalty; and “You shall not take the name of the 
Lord, your God, in vain” is also among them." Evidently, this trans- 
gression is no more severe than transgressions that incur karet or 


the death penalty. 


Rather, the reason the world trembled particularly when this pro- 
hibition was given is as it is taught subsequently in the baraita: And 
with regard to all of the other transgressions in the Torah it is 
stated: “And will...clear the guilty,’ whereas here, it is stated: 
“Will not hold guiltless.” 


The Gemara asks: And is it not stated with regard to all of the 
other transgressions in the Torah that God “will not hold guiltless 
[lo yenakkeh]” one who transgresses? But isn’t it written: “And 
Who will by no means clear the guilty [venakkeh lo yenakkeh]” 
(Exodus 34:7)? 


The Gemara answers: That verse is necessary for that which is 
derived through the homiletic interpretation of Rabbi Elazar, as it 
is taught in a baraita: Rabbi Elazar says: It is not possible to say: 
And will clear the guilty [venakkeh], about all transgressions, 
since: Will not clear the guilty [lo yenakkeh], is already stated. 
And it is not possible to say: Will not clear the guilty [lo yenakkeh], 
since: And will clear the guilty [venakkeh], is already stated. How 
can these texts be reconciled? The Holy One, Blessed be He, clears 
those guilty ones who repent and does not clear those who do 
not repent. 


And with regard to all of the transgressions in the Torah it is 


NOTES 
completely once the transgressor repents and receives lashes or 


stated, and will...clear the guilty, etc. - axa minaw nivay doy brings an offering, the transgression of taking a false oath is not 


^3) pI 173: Unlike other transgressions, which are atoned for 


atoned for even after one is flogged. 
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HALAKHA 


The portion of the sota can be recited in any 
language - wy boa vip was: The priest admin- 
isters an oath to the sota in a language she under- 
stands (Rambam Sefer Nashim, Hilkhot Sota 3:7). 


Declaration of tithes — Ww 971; One may recite 
the declaration of tithes in any language he under- 
stands (Rambam Sefer Zera‘im, Hilkhot Ma‘aser Sheni 
11:5). 


Recitation of Shema — yraw ngj: One may recite 

Shema in any language. Just as one must be careful 

to pronounce the words accurately in Hebrew, so 

too, one must be careful to recite them precisely 
in another language. Nowadays, the custom is to 

recite Shema only in Hebrew, since people today 
are not capable of translating it accurately. One may 
recite Shema in Hebrew even if one does not under- 
stand the words (Rambam Sefer Ahava, Hilkhot Keriat 
Shema 2:10; Shulhan Arukh, Orah Hayyim 62:2 and 

Mishna Berura there). 


Amida Prayer — avon: If one is praying in a com- 
munal setting he may pray in any language he 
desires, but when praying alone he must pray in 
Hebrew (Rif). Some say this is only the case when 
one is praying for his personal needs, but that when 
reciting the established prayers, they may be recited 
in any language even when one is praying alone 
(Rabbeinu Yona). Others hold that even when asking 
for one’s own needs one may pray in any language 
other than Aramaic (Rosh). It is most preferable to 
pray in Hebrew, and even with regard to the fixed 
communal prayer, the authorities agree that one may 
pray in another language only occasionally (Shu/han 
Arukh, Orah Hayyim 101:4 and Mishna Berura there). 


Grace after Meals — jita mata: One may recite any 
blessing, including the Grace after Meals, in the lan- 
guage of his choice, as long as he formulates it the 
way it was formulated in Hebrew by the Sages. The 
Bah holds that it is preferable to recite blessings in 
Hebrew (Rambam Sefer Ahava, Hilkhot Berakhot 1:6; 
Shulhan Arukh, Orah Hayyim 185:1). 


The oath of testimony - myg nyiaw: Witnesses 
are liable to bring an offering for taking a false oath of 
testimony only if the oath is administered to them in 
a language they understand (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 9:12). 


The oath on a deposit — jipan nyiaw: One is 
liable to bring an offering for taking a false oath on 
a deposit only if the oath is administered to him in 
a language he understands (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 777). 


Minor and major transgressions — niam nbp: 
Transgressions for which one is liable to receive karet 
or the death penalty are considered major transgres- 
sions, and all other transgressions are considered 
minor transgressions. Taking a false oath or an oath 
in vain is considered a major transgression even 
though it does not carry the death penalty or the 
punishment of karet, because it causes a desecra- 
tion of God's name, which is the most severe of sins 
(Rambam Sefer HaMadda, Hilkhot Teshuva 1:2 and 
Sefer Hafla‘a, Hilkhot Shevuot 12:2). 
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LANGUAGE 


Bandit [listim] 
léstés, meaning robber or bandit. 
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§ It is stated in the baraita that with regard to all of the transgres- 
sions in the Torah, punishment is exacted only from the trans- 
gressor, whereas here, punishment is exacted from him and from 
his family. The Gemara asks: And is punishment not exacted 
from the transgressor’s family with regard to all of the other 
transgressions in the Torah? 


But isn’t it written in the Torah with regard to one who worships 
Molech: “Then I will set My face against that man, and against 
his family,’ and I will cut him off” (Leviticus 20:5)? And it is taught 
in a baraita: Rabbi Shimon said: If he sinned, how did his family 
sin? Why are they punished? This serves to tell you that there is 
no family that has an unauthorized tax collector among them in 
which all of the family members are not regarded as unauthorized 
tax collectors, and similarly, there is no family that has a bandit 
[listim]' among them in which all of the family members are not 
regarded as bandits. This is because they cover for him. Evidently, 
punishment is exacted from the transgressor’s family with regard to 
transgressions other than taking a false oath. 


The Gemara answers: There, with regard to other transgressions, the 
transgressor’s family is punished with another punishment, less 
severe than the one the transgressor receives, whereas here, with 
regard to a false oath, the transgressor’s family is punished with his 
punishment. As it is taught in a baraita: Rabbi Yehuda HaNasi 
says: Why must the verse state with regard to one who worships 
Molech: “And I will cut him off”? Since it is stated earlier in the 
verse: “Then I will set My face against that man, and against his 
family,” one might have thought that the entire family is liable to 
be punished with karet. Therefore, the verse states: “And I will cut 
him off,” indicating that only he is liable to be punished with karet, 
whereas his entire family is not liable to be punished with karet. 


§ The baraita teaches: And with regard to all of the other transgres- 
sions in the Torah, punishment is exacted only from him, whereas 
here, punishment is exacted from him and from the entire world, 
as it is stated: “Swearing and lying, and murdering, and stealing, 
and committing adultery,” and it is written: “Therefore, the land 
mourns.” The Gemara suggests: And why not say that punishment 
is not exacted from the entire world unless he commits all the sins 
mentioned in the verse? The Gemara answers: This should not 
enter your mind, as it is written: “Because of swearing the land 
mourns” ( Jeremiah 23:10), indicating that a false oath is sufficient 
to cause the land to mourn. 


The Gemara asks: And with regard to all of the other transgressions 
in the Torah, is punishment not exacted from the entire world? 
But isn’t it written: “And they shall stumble one upon another” 
(Leviticus 26:37)? This verse is homiletically interpreted to mean 
that they shall stumble spiritually, one due to the iniquity of 
another, which teaches that the entire Jewish people are consid- 
ered guarantors for one another. Apparently, any transgression 
makes the entire world liable to be punished. 


BACKGROUND 


Valley of Hinnom, west of Jerusalem's Old City 
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will set My face against that man and against his family — maw 
SANDWD MATT WI 5 NNN: Molech was the name of a god 
worshipped in the ancient Near East. Worship of Molech, per- 
ormed by passing one’s offspring through a fire, was punishable 
by stoning (Leviticus 20:2-5). The halakhot pertaining to Molech 
worship are discussed in detail in tractate Sanhedrin. According 
o most opinions, the worshipper violates the prohibition even if 
he offspring are not burned in the fire; it is sufficient if they are 
passed between two flames. The book of Kings identifies the Valley 
of Hinnom as a location where the cult of Molech was practiced. 
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The Gemara answers: There, in that verse, the reference is to 
a case where the others had the ability to protest" the trans- 
gression, and nevertheless, they did not protest. By contrast, 
when one takes a false oath, the entire world is punished, even 
those who were not able to protest. 


The Gemara asks: What difference is there between the pun- 
ishment of the wicked people in a transgressor’s family and 
the punishment of the other wicked people of the world, and 
between the punishment of the righteous people in his family 
and the punishment of the other righteous people of the world? 


The Gemara answers: With regard to other transgressions, the 
transgressor himself is punished with his own punishment, i.e., 
that which is written in the Torah for that transgression. And the 
wicked people of his family, who covered for him, are punished 
with another severe punishment, and the wicked people of the 
rest of the world, who refrained from protesting his action, are 
punished with a light punishment. The righteous people both 
here and here, i.e., both his family members who did not cover 
for him, and others who were not able to protest his action, are 
exempt from punishment. 


With regard to one who takes a false oath, by contrast, he and 
the wicked people ofhis family are all punished with his punish- 
ment, i.e., they receive the same punishment he does. And the 
wicked people of the rest of the world, who refrained from pro- 
testing his action, are punished with a severe punishment, and 
the righteous people both here, in his family, and here, in the 
rest of the world, are punished with a light punishment, even 
though they did not behave inappropriately. Accordingly, the 
consequences of taking a false oath are more severe than those 
of other transgressions. 


§ The baraita states: If the defendant says: I will not take an 
oath, the court dismisses him immediately, and rules him liable 
to pay. And if he says: I will take an oath, the people standing 
there say to each other: “Depart, I pray you, from the tents of 
these wicked men.’ The Gemara asks: Granted that one who is 
taking the oath stands to transgress the prohibition against 
taking a false oath; but why is the one administering the oath 
to him, i.e., the claimant, considered a wicked man? 


The Gemara answers: That designation is necessary for that 
which is taught in a baraita: Rabbi Shimon ben Tarfon says 
that the verse: “The oath of the Lord shall be between them 
both” (Exodus 22:10), teaches that the punishment for a false 
oath applies to both" the one who took the oath and the one 
who administered it to him. 


§ The baraita states: And when the judges administer the oath 
to him, they say to him: Be aware that we administer an oath 
to you not according to your understanding, but according to 
the understanding of the Omnipresent and according to the 
understanding of the court. The Gemara explains: Why does the 
court need to say this to him? It is due to deceptions like that of 
the reed in Rava’s court, where the defendant secretly inserted 
into a hollow reed the money he owed and gave it to the claimant 
to hold for him, whereupon he took an oath that he had already 
given him the money. He then took back the reed, as the claimant 
was unaware of its contents. In this way, he was able to state an 


oath that was technically true, although he was guilty of decep- 


tion. To prevent this, the court stipulates that the oath must be 
true according to the court’s understanding. 


05971 pid - SHEVUOT ` PEREK VI: 39B 


HALAKHA 


Where others had the ability to protest - opa ww 
nina: If one sees that another has sinned or has fol- 
lowed an improper path, it is a mitzva to correct that 
person's behavior and to inform him that he is causing 
himself a loss by his evil deeds, as it is stated: “You shall 
rebuke your neighbor” (Leviticus 19:17). One should 
rebuke him privately and speak to him patiently and 
gently, informing him that he is saying this to him only 
for his own welfare, to allow him to merit the life of the 
World-to-Come. Whoever is capable of protesting a sin 
and fails to do so is punished for the sin (Rambam Sefer 
HaMadda, Hilkhot Deot 6:7). 


NOTES 


The punishment for an oath applies to both - an 

paw by myiaw: Why is the one who administered he 
oath ‘punished? Rashi explains that the claimant is guilty 
of causing the oath to be taken by not being scrupulous 
about giving his money only to trustworthy people. 
Similarly, Rabbeinu Hananel explains that the claim- 
ant should have given the money to the defendant in 
the presence of witnesses, as had he done so the oath 
would have been unnecessary. Conversely, in relation to 
the Gemara later on (47b), Rabbeinu Hananel says that 
the punishment applies not to both parties, but to one 
of the two, as one of them is certainly lying. 
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HALAKHA 


The denial of the claim must be two silver ma'a - nY33 
§)D> "MW myy: One who admits to part of a claim is liable 
to take an oath only if he admits to at least the value of 
one peruta and denies at least the value of two silver ma'a. 
Accordingly, the claim must be for at least the value of 
two maa and one peruta, of which the defendant denies 
two ma'a. Otherwise, he is exempt, in accordance with 
the opinion of Rav (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 3:1; Shulhan Arukh, Hoshen Mishpat 88:1). 
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§ The mishna teaches that the court administers an oath to one 
who admits to part of a claim only when the claim is for at least 
the value of two silver maa. Rav and Shmuel disagree with regard 
to the exact meaning of this statement. Rav says that the denial of 
the claim must be at least the value of two silver ma'a." And Shmuel 
says that the claim itself must be at least the value of two silver 
ma 4; i.e., even if the defendant denied only one peruta of the claim, 
or conversely, if he admitted to only one peruta of the two-maa 
claim, he is liable to take an oath. 


Rava said: The language of the mishna is precise in accordance 
with the opinion of Rav, and the biblical verses are precise in 
accordance with the opinion of Shmuel. The language of the 
mishna is precise in accordance with the opinion of Rav, as 
it teaches: The claim must be for at least the value of two silver 
maa and the admission must be at least the value of one peruta, 
whereas it does not teach that the minimum denial of the claim is 
one peruta, indicating that it must be more. And also, we learned 
in a mishna (Bava Metzia ssa) that the minimum admission to 
part ofa claim that renders one liable to take an oath is the value of 
one peruta, whereas that mishna does not teach that the minimum 
denial is the value of one peruta. 


And the verses are precise in accordance with the opinion of 
Shmuel, as it is written with regard to the case where an oath is 
administered due to admission to part of a claim: “Ifa man delivers 
to his neighbor silver or vessels to safeguard” (Exodus 22:6). It 
is derived from the juxtaposition of silver and vessels that just as 
“vessels,” in the plural, is referring to at least two, so too, “silver” 
is referring to at least two maa of silver. It is derived further that 
just as silver is an item of substantial value, so too, any item of 
substantial value is included." And the Merciful One states in 
the subsequent verses that an oath is administered in a case “where 
one says: This is it” (Exodus 22:8), i.e., where the defendant admits 
to only part of the claim of “silver or vessels” and denies the rest 
of the claim. Evidently, the denial can be for an amount less than 
two silver ma'a. 


And Rav would respond that the phrase “this is it” is necessary to 

indicate admission to a part of the claim, but it does not indicate 

the value being denied, which must be at least two silver ma'a. The 

Gemara asks: And how does Shmuel derive both halakhot from 

the verse, namely, that admission to part of a claim is necessary 
for an oath to be administered, and that the denial can be less than 

the value of two ma'a? The Gemara answers: It is written: “This is,” 
and it is written: “It.” The repetition of these similar terms is homi- 
letically interpreted to indicate that if the defendant denied part of 
the two-maa claim and admitted to the other part, he is liable 

to take an oath. 


And Rav would respond that the repetition should be interpreted 
differently: One of the two terms is stated to indicate admission of 
a part of the claim, and the other one is stated to indicate admis- 
sion of the same type of item as the claim. And Shmuel would 
respond: Even if you do not accept the derivation from the repeti- 
tious words, don’t you derive from this halakha by itself that the 
denial may be less than two maa, since the admission reduces the 
value of the claim? If the claim was for two maa, as derived from 
the verse, and the defendant admitted to a part of the claim, then 
the value of denial was clearly less than two ma‘a. 


Just as silver is an item of substantial value, so too any item 
of substantial value is included - 33753 9x awn 327 9p2 T2 
awn: This is Rashi’s version of the text. He explains that even one 
ma'a of silver is considered an item of substantial value. Another 
version reads: Just as silver is an item of substantial value, so 


NOTES 


too, “vessels” refers to vessels of substantial value. Rashi rejects 
this version because Shmuel holds that even two needles are 
sufficient (see 40b). The Ritva defends that version, claiming that 
even needles have substantial value for their purpose, despite 
their low monetary value (see Tosafot). 
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Rather, Rav could have said to you that when the word “silver” 
came initially, it came as a source for the value of the denial, not 
the claim; as if this were not so, if it were meant to refer to the 
value of the claim, let the Merciful One write in the verse: If a 
man delivers to his neighbor vessels to safeguard, without men- 
tioning silver, and I would say that just as vessels are at least two, 
so too, the claim must be for at least two of any item, including 
coins of silver. Accordingly, why do I need the word “silver” that 
the Merciful One wrote? Rather, ifitis not needed for the matter 
ofthe claim, apply it to the matter of the denial, and derive from 
it that the denial must be at least the value of two silver ma'a. 


And Shmuel could have said to you that if the Merciful One had 
written the word “vessels” and had not written the word “silver’ 
I would say that just as vessels are at least two, so too, the claim 
must be for at least two of any item; but we do not need it to be 
an item of substantial value. Therefore, the word “silver” teaches 
us that it must be an item of substantial value, like silver. 


The Gemara attempts to prove Rav’s opinion from the mishna. 
We learned in the mishna that if the claimant said to the defen- 
dant: I have two silver ma'a in your possession, and the latter 
responded: You have only one copper peruta in my possession, 
he is exempt from taking an oath. What is the reason? Is it not 
because the amount of the claim that was denied by the defen- 
dant was lacking, i.e., was less than, the minimum value of two 
maa? And accordingly, this is a conclusive refutation of the 
opinion of Shmuel. 


The Gemara answers: Shmuel could have said to you: Do you 
maintain that the case that is taught is one where the claim was 
for the value of two maa? The claim in the case that is taught was 
specifically for two silver ma'a. The defendant is exempt because 
the claim was for silver and he admitted to owing one peruta of 
copper; that which he claimed from him, he did not admit to at 
all, and that which he admitted to, he had not claimed from him. 


The Gemara asks: If so, say the latter clause: If the claimant said: 
I have two silver maa and one peruta in your possession, and 
the defendant responded: You have only one peruta in my pos- 
session, he is liable to take an oath. Granted, if you say that the 
claim was for the value of two ma'a, due to that reason he is liable 
in this case; unlike the previous case, here the defendant denied 
a debt of two full maa. But if you say the claim was specifically 
for two silver maa and one copper peruta, why is he liable to take 
an oath? In this case too, that which he claimed from him, he did 
not admit to at all, and that which he admitted to, he had not 
claimed from him. 


The Gemara answers: Isn’t this discussion only according to 
Shmuel? The proof was presented in order to attempt to refute 
the opinion of Shmuel, and doesn’t Rav Nahman say that Shmuel 
says that if one claimed that another owes him both wheat and 
barley, and the defendant admitted to owing him one of them, 
he is liable to take an oath? Here too, the claim was for two types 
of items, silver and copper, and the defendant admitted to owing 
one of the types, one peruta of copper. Therefore, according to 
Shmuel he is liable to take an oath. 


This, too, stands to reason, from the fact that the latter clause of 
the mishna teaches that if the claimant said: I have a litra of gold 

in your possession, and the defendant responded: You have only 
a litra of silver in my possession, he is exempt. Granted, if you 

say that the mishna is teaching a case where the claim was specifi- 
cally for gold, it is due to that reason that he is exempt, as the 

admission was of a different item from the claim. But if you say 
the claim was for the value of a litra of gold, why is he exempt? A 
litra is alarge amount, and certainly both the claim and the denial 

are each worth more than two maa. 


05971 pi) - SHEVUOT ` PEREK VI: 39B 


407 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


Shall we say this is a conclusive refutation of the 
opinion of Rav — 377 KAJIN NPA x: In other 
words, if the former clause is referring to a claim spe- 
cifically for two silver ma'a, the reason the defendant 
is exempt is not because the denial was not of a high 
enough value, but simply because it was not the same 
ype of item as the claim. 

The Ritva asks how the Gemara can suggest that 
his is a conclusive refutation of the opinion of Rav, 
as there is no proof here refuting the opinion of Rav; 
here is only a proof that the mishna can be read more 
easily to support the opinion of Shmuel. He suggests 
hat the conclusive refutation is from the assertion 
hat the verses are in accordance with the opinion 
of Shmuel, and that Rav’s opinion cannot be proven 
rom the mishna. 


Perek VI 
Daf go Amuda 


NOTES 


Where one claimed he owes him a dinar of coins - 
Diya wa iaywwa: Rashi interprets this to mean 
that the claim is for a dinar coin, as opposed to an 
amount of gold of the weight of a dinar. Accordingly, 
if the claim was for one type of coin and the defen- 
dant admitted to owing a different type of coin, it is 
considered the same type of item with regard to the 
obligation to take an oath, as all coins are considered 
one type. 

Several commentaries (Tosafot; Rid; Riaz) disagree 
with Rashi and explain that one claimed that he gave 
the defendant a gold dinar in exchange for other coins 
of equivalent value, and that the defendant did not 
return anything to him. The defendant responded that 
he returned the entire sum except for the value of a sil- 
ver dinar, or a tereisit, etc., which he still owes. Since the 
claim was for coins in general, not for a specific type of 
coin, any type of coin that the defendant admitted to 
is considered of the same type as the claim. 


A peruta is included in the category of a coin - nyna 
KPN YavO Ubpa: Why wouldn't a peruta be consid- 
ereda type of coin? The early commentaries explain 
that the value of a peruta is so low that sometimes 
it is not coined, or is deformed, so that it is merely a 
piece of copper in the shape of a coin. Therefore, it was 
necessary for the mishna to teach that it is considered 
a coin (Ri Migash; Ritva). 


HALAKHA 

Where one claimed he owes him a dinar of coins - 
niyaya 3973 iavewa: If one claimed that another 
owes him one hundred of a certain type of coin, and 
he latter responded that he owes him only fifty of 
another type of coin, the admission is not considered 
o be of the same type as the claim. But if one claimed 
hat he gave another a gold dinar in exchange 
or other coins, or that he sold him merchandise for 
money (Beit Yosef, citing Sefer HaTerumot), and the 
atter claimed that he paid him the entire amount 
except for one coin, the admission is considered to 
be of the same type as the claim. This is in accordance 
with Rabbeinu Hananel's interpretation of Rabbi 
Elazar's statement and contrary to the interpretation 
of Rashi (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 3:8; Shulhan Arukh, Hoshen Mishpat 88:11). 
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Rather, it is clearly a case where the claim was specifically for two 
silver ma'a, and from the fact that in the latter clause, the claim was 
specifically for gold, it should be derived that also in the former 
clause, the claim was specifically for two ma'a. 


The Gemara asks: If so, shall we say this is a conclusive refutation 
of the opinion of Rav?" The Gemara answers: No, Rav could have 
said to you that the entire mishna is referring to claims in terms 
of the value of silver, not actual silver, but the case where the claim 
was for a litra of gold is different." All of the other cases in the 
mishna are referring to a certain monetary value, but this case is 
referring to actual gold, as a litra is not a coin or a monetary unit, 
but a measurement of weight. 


HALAKHA 


type as the claim. If the claim was for a coin that is no longer in use, 
or for a certain weight of gold or silver, it is not considered a claim 
for a value but rather for a specific item (Shulhan Arukh, Hoshen 
Mishpat 88:9; see also 88:2). 


The Gemara discusses the basis for Rav’s explanation. Know that 
the mishna is referring to claims of monetary value, as it teaches 
in the latter clause that if the claimant said: I have a gold dinar in 
your possession, and the defendant responded: You have only a 
silver dinar, or a tereisit, or a pundeyon, or a peruta in my posses- 
sion, he is liable to take an oath, as they are all of one type; they 
are all coins. Granted, if you say that the claim was for the value 
of a gold dinar, it is due to that reason that he is liable to take an 
oath, as he admitted to a part of the claim. But if you say that the 
claim was specifically for a dinar of gold, why is he liable? The 
claim was for gold, and he admitted to owing silver or copper. 


The Gemara rejects this proof: Rabbi Elazar says: This mishna is 
referring to a case where one claimed that the defendant owes 
him a dinar of coins," i.e., coins worth a dinar. The claim was for 
specific coins, and not a monetary value. Since the claim concerned 
coins and not a specific weight of metal, and all coins are used 
for commercial transactions, all types of coins are considered of 
the same type. And it teaches us that a peruta is included in the 
category ofa coin." According to this explanation, the language of 
the mishna is also precise, as it teaches: The defendant is liable to 
take an oath, as they are all of one type [min]; they are all coins. 
In other words, even a peruta is a type of coin. 


The Gemara asks: And how would Rav, who holds that the claim 
in this case was for the value of a dinar, explain the fact that the 
mishna states: As they are all of one type; they are all coins? Why 
does it matter that they are all of one type? The Gemara answers 
that according to Rav, the reason the defendant is liable to take an 
oath is that because the claim is for the value of a dinar, all descrip- 
tions of monetary value based on different coins have one status 
under halakha [din]; they are all coins, and it is of no significance 
that they are made of different materials. 


The Gemara asks: And concerning the opinion of Rabbi Elazar, 
shall we say that since he explains the latter clause in the mishna 
as referring to a specific item and not a value, in accordance with 
the opinion of Shmuel, then also with regard to the former clause, 
that states the claim must be for two silver ma'a, he apparently 
holds in accordance with the opinion of Shmuel, i.e., that it is 
referring to two actual ma'a, and not the value of two ma'a? 
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The Gemara rejects this suggestion: No, Rabbi Elazar explains 
that the latter clause of the mishna is referring specifically to 
actual items in accordance with the opinion of Shmuel, as it 
teaches explicitly: As they are all of one type; they are all coins. 
But the former clause can be interpreted either in accordance 
with the opinion of Rav or in accordance with the opinion of 
Shmuel. 


The Gemara suggests: Come and hear another proof that a claim 
for a coin is referring to its value: It is taught in a baraita that if 
the claimant said: I have a coined gold dinar" in your possession, 
and the defendant responded: You have only a silver dinar in 
my possession, he is liable" to take an oath, as the claim and the 
admission are both referring to a coin. The Gemara infers: The 
reason this claim is referring specifically to a coin is that the 
claimant says to him: You owe me a coined gold dinar; but if 
the claim was for an unspecified gold dinar, i.e., without speci- 
fying that it was coined, the claimant is saying to him that he owes 
him an item with the value of a dinar, not necessarily a coin, in 
accordance with the opinion of Rav. 


Rav Ashi said in response that according to the opinion of Shmuel, 
this is what the baraita is saying: Anyone who says: A gold dinar, 
is considered like one who says: A coined gold dinar; i.e., he 
is referring to the coin and not to its value. 


Rabbi Hiyya teaches a baraita in support of the opinion of Rav: 
If the claimant said: I have a sela in your possession, and the 
defendant responded: You have only a sela minus two silver maa 
in my possession, he is liable to take an oath. If the defendant 
responded: I owe you only a sela minus one silver maa, he is 
exempt. Clearly, the reason is that he denied less than two maa of 
the claim, in accordance with the opinion of Rav. 


§ Rav Nahman bar Yitzhak says that Shmuel says: The require- 
ment that the claim be at least the value of two silver maa to render 
the defendant liable to take an oath was taught only with regard 
to a case where the oath is due to the claim of the creditor and 
the partial admission of the debtor. But in a case where the defen- 
dant’s liability to take an oath is due to the claim of the creditor 
and the testimony of one witness" in support of the claim, even 
if the claimant claimed from him only one peruta, the defendant 
is liable to take an oath. 


What is the reason for this distinction? As it is written: “One 
witness shall not rise up against a man for any iniquity, or for 
any sin” (Deuteronomy 19:15). It is inferred from here that it is 
for any iniquity or for any sin that he may not rise up, as the 
testimony of one witness is not enough for this purpose, but he 
may rise up to render one liable to take an oath. And it is taught 
in a baraita: In any place where two witnesses render a defendant 
liable to pay money, the testimony of one witness renders him 
liable to take an oath. Therefore, since two witnesses render the 
defendant liable to pay if the claim is worth at least one peruta, 
so too, one witness renders him liable to take an oath with regard 
to a claim of this value. 


| have a coined gold dinar... 


heis liable — 27...) amt amt ay: 
This version of the baraita is in accordance with the opinion of 
Rashi, who holds that all coins are considered the same type of 
item. Therefore, if the claim is for a gold dinar and the defendant 
admits that he owes the claimant a silver dinar, he is liable to take 
an oath. According to another version, possessed by other early 


NOTES 


commentaries, the defendant is exempt. They explain that the 
Gemara infers from the baraita that the reason he is exempt is 
that the claim was for a coined gold dinar, which is not the same 
type asa silver dinar, but if the claimant mentioned a gold dinar 
without specifying that it was coined, the reference was to the 
value of a gold dinar, and the defendant is liable to take an oath. 


HALAKHA 
Coined gold dinar - 3m att 327: If one claims that 
another owes him a coined gold dinar, it is considered a 
claim for an actual gold dinar, not its value, in accordance 
with the version of Josafot, and the defendant is exempt 
from taking an oath (Shulhan Arukh, Hoshen Mishpat 
88:9). 


The claim of the creditor and the testimony of one 
witness — IN TY NXIYM mn myy: The requirement 
of a denial the value of at least two silver maʻa is only 
with regard to the obligation to take an oath due to a 
partial admission. The obligation to take an oath due 
to the testimony of one witness, even if the defendant 
denies the entire claim, applies even if the claim is for 
one peruta (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
3:6; Shulhan Arukh, Hoshen Mishpat 88:4). 
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HALAKHA 

One claimed another owed him wheat and barley - 
Puyws pon iwy: If one claims that another owes him 
two types of items, and the latter admits to owing one 
of them, the admission is considered to be of the same 
type as the claim, and the defendant is liable to take 
an oath with regard to the type that he denies owing 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 3:11; 
Shulhan Arukh, Hoshen Mishpat 88:12). 
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§ And Rav Nahman says that Shmuel says: If one claimed that 
another owed him wheat and barley," and the defendant admitted 
to owing him one of these types, he is liable to take an oath, as he 
admitted to part of a claim. 


Rabbi Yitzhak said to him: You have spoken well, and so also said 
Rabbi Yohanan. The Gemara asks: By inference, does this mean that 
Reish Lakish disagrees with Rabbi Yohanan with regard to this matter, 
since Rabbi Yitzhak mentioned that Rabbi Yohanan agreed, and did 
not reference Reish Lakish, who often engages in disputes with Rabbi 
Yohanan? The Gemara answers: There is no record of Reish Lakish 
expressing his opinion at that time. There are those who say that this 
is because he was tarrying and remaining silent, waiting for Rabbi 
Yohanan to finish his statement, and Rabbi Yitzhak did not find out 
whether or not he subsequently disagreed with him, and there are 
those who say that Reish Lakish was drinking at the time, and he 
therefore remained silent and did not respond to Rabbi Yohanan’s 
statement. 


Let us say that the wording of the mishna supports Shmuel’s opinion: 
If one claimed that another owes him wheat, and the defendant 
admitted to owing him barley, he is exempt; and Rabban Gamliel 
deems him liable to take an oath. The Gemara infers: The reason 
he is exempt according to the first tanna is that he claimed that he 
owes him wheat and the defendant admitted to owing him barley; 
but if the claim was for both wheat and barley, and the defendant 
admitted to owing him one of them, it can be inferred he is liable 
to take an oath. 


The Gemara rejects this proof: No, it is possible that the same is true, 
i.e, that even if the claim was for both wheat and barley the defendant 
is exempt. And the fact that the mishna states that the first tanna 
and Rabban Gamliel disagree with regard to a case where the claim 
was specifically for wheat and the defendant admitted to owing him 
barley is in order to convey to you the far-reaching nature of the 
opinion of Rabban Gamliel, that the defendant is liable to take an 
oath even if his admission is not at all of the same type as the claim. 


The Gemara suggests: Come and hear another proof from the mishna: 
If one claimed that another owes him vessels and land, and the defen- 
dant admitted to owing him vessels but denied the claim of land, or 
conversely, if he admitted to owing him land but denied the claim of 
vessels, he is exempt from taking an oath. 


If he admitted to part of the claim about the land, he is exempt. If 
he admitted to part of the claim about the vessels, he is liable to take 
an oath. 


The Gemara infers: The reason he is exempt in the first cases is that 
the claim was for vessels and land, as a claim with regard to land is 
not subject to an oath; but if the claim was for vessels of one type 
and vessels of another type, or for wheat and barley, similar to the 
case of a claim for vessels and land in that the defendant admitted to 
owing one type and denied owing the other type, he is liable to take 
an oath. 


The Gemara rejects the inference: No, it is possible that the same is 

true, i.e., that even if the claim was for vessels of one type and vessels 

of another type, and the defendant admitted to owing one type and 

denied owing the other type, he is exempt. And the reason that the 

mishna teaches specifically the case where the claim is for vessels and 

land is that this teaches us that in a case where the defendant admit- 
ted to a part of the claim with regard to the vessels, he is liable to take 

an oath concerning the land as well. 
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The Gemara asks: What is this teaching us? Does it teach the halakha 
that an admission to a part of the claim about vessels also binds the 
land to the oath? We learn this in a mishna in tractate Kiddushin 
(26a): When there is a claim against a person for movable property 
and land, and he is liable to take an oath concerning the movable 
property, the movable property binds the property that serves as a 
guarantee, i.e., land, so that he is forced to take an oath concerning 
it too. 


The Gemara answers: This mishna is the primary reference to this 
halakha, as it discusses the halakhot of oaths, whereas that mishna 
cites it incidentally, in the context of a broader survey of the 
difference between these two types of property. 


And Rabbi Hiyya bar Abba disagrees with Shmuel and says that 
Rabbi Yohanan says: If one claimed that another owes him both 
wheat and barley, and the latter admitted to owing him one of 
them, he is exempt from taking an oath. The Gemara asks: But 
doesn’t Rabbi Yitzhak say to Rav Nahman: You have spoken well 
in the name of Shmuel, i.e., in saying that the defendant is liable to 
take an oath in the aforementioned case; and so also said Rabbi 
Yohanan? If so, Rabbi Yohanan agrees with Shmuel, and not with 
Rabbi Hiyya bar Abba. The Gemara answers: They are amora’im, 
and they disagree with regard to the opinion of Rabbi Yohanan. 


The Gemara suggests: Come and hear a proof against the opinion of 
Rabbi Hiyya bar Abba from the mishna: If one claimed that another 
owes him wheat, and the defendant admitted to owing him barley, 
he is exempt; and Rabban Gamliel deems him liable to take an 
oath. The Gemara infers: The reason he is exempt is that he claimed 
that he owes him wheat and the defendant admitted to owing him 
barley; but if the claim was for both wheat and barley, and the 
defendant admitted to owing him one of them, he would be liable 
to take an oath. 


The Gemara rejects this proof: It is possible that the same is true, i.e., 
that even if the claim was for both wheat and barley the defendant 
is exempt. And the fact that the mishna teaches specifically this 
case, where the claim was specifically for wheat, is in order to convey 
to you the far-reaching nature of the opinion of Rabban Gamliel, 
as he holds that even in this case one is liable to take an oath. 


The Gemara suggests: Come and hear another proof from the 
mishna: If one claimed that another owes him vessels and land, and 
the defendant admitted to owing him vessels but denied the claim 
of land, or if he admitted to owing him land but denied the claim of 
vessels, he is exempt from taking an oath. If he admitted to part of 
the claim with regard to the land, he is exempt. If he admitted to part 
of the claim with regard to the vessels, he is liable to take an oath. 
The Gemara infers: The reason he is exempt in the first cases is 
that the claim was for vessels and land, as a claim with regard to 
land is not subject to an oath; but if the claim was for vessels of one 
type and vessels of another type, similar to the case of a claim for 
vessels and land in that the defendant admitted to owing one type 
and denied owing the other type, he is liable to take an oath. 


The Gemara rejects this: It is possible that the same is true, that even 

if the claim was for vessels of one type and vessels of another type 

he is exempt. And the mishna teaches specifically the case where the 

claim is for vessels and land because this teaches us that if the defen- 
dant admitted to a part of the claim with regard to the vessels, he is 

liable to take an oath concerning the land as well. The Gemara asks: 
What is this teaching us? Does it teach the halakha that an admission 

to part of the claim about vessels also binds the land to the oath? We 

learn this in a mishna in tractate Kiddushin (26a): The movable prop- 
erty binds the property that serves as a guarantee, so that he is 

forced to take an oath concerning it too. The Gemara answers: This 

mishna is the primary reference to this halakha, whereas that mishna 

cites it incidentally. 
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HALAKHA 


First admitted he owes him barley — b ATM DIP 
paiywa: In a case where one claimed that another owes 
him a kor of wheat, and before he managed to complete 
his statement and add that the other person owes him 
a kor of barley as well, the defendant interrupted him 
and responded that he owes him only a kor of barley, if 
he defendant did so as a way of employing artifice, he 
is liable to take an oath, as it is considered as though 
he claimant claimed both wheat and barley before his 
response. But if the defendant did so innocently, he is 
exempt from taking an oath, even if immediately after 
his admission the claimant said that he intended to claim 
he barley from him as well. The authorities disagree as to 
whether the defendant is liable to pay the debt that he 
admitted to in this case (see Beer Heitev). 

If the claimant responded to the defendant's admis- 
sion: You indeed owe me barley as well but | do not 
intend to claim it from you now, the authorities agree 
that the defendant is liable to pay the barley, even though 
he is exempt from taking an oath concerning the wheat 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 3:11; 
Shulhan Arukh, Hoshen Mishpat 88:14). 


One claimed another owes him two needles — nw iyy 
poma: It is not necessary to appraise the value of a vessel 
in order to deem the defendant liable to take an oath, as 
even if the claim was for two needles and the defendant 
admitted to owing one of them, he is liable to take an 
oath. Tosafot, the Rosh, and the Tur maintain that the 
items claimed must be worth at least one peruta for this 
obligation to apply (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 3:5; Shulhan Arukh, Hoshen Mishpat 88:3). 


One claimed another owes him vessels and one 

peruta — TYND a> say: In a case where one claimed 

that another owes him vessels and money, and the latter 
admitted to owing him the vessels but denied owing him 

the money, ifthe amount of money that he denied owing 

is at least two maʻa, he is liable to take an oath; otherwise 

he is exempt. If he admitted to owing him the money but 
denied owing him the vessels, he is liable to take an oath. 
The Shakh mentions that the Rosh requires that the ves- 
sels be worth at least the value of one peruta (Rambam 

Sefer Mishpatim, Hilkhot Toen VeNitan 3:5; Shulhan Arukh, 
Hoshen Mishpat 88:3). 
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Rabbi Abba bar Memel raised an objection to the opinion of 
Rabbi Hiyya bar Abba from a baraita: If one claimed that another 
owes him an ox, and the latter admitted to owing him a sheep, 
or conversely, if the claim was for a sheep and the defendant 
admitted to owing him an ox, he is exempt from taking an oath. 
If one claimed that another owes him an ox and a sheep, and the 
defendant admitted to owing him one of them, he is liable to 
take an oath. 


Rabbi Hiyya bar Abba said to him in response: In accordance with 
whose opinion is this baraita? It is in accordance with the opinion 
of Rabban Gamliel, who deems the defendant liable to take an oath 
even if his admission was not of the same type of item as the claim. 
Rabbi Abba bar Memel responded: If it is in accordance with the 
opinion of Rabban Gamliel, the defendant should be liable to take 
an oath even in the first clause of the baraita, where the claim is for 
an ox and the admission is with regard to a sheep. 


Rabbi Hiyya bar Abba explained: Rather, in accordance with whose 
opinion is this? It is in accordance with the opinion of Admon, who 
holds that the admission must be of the same type as the claim, and 
maintains nevertheless that in a case where one claims that another 
owes him jugs of oil, and the latter admits that he owes him jugs, 
but not the oil, the defendant is liable to take an oath (see 38b). And 
I am not dismissing your objection insubstantially; rather, it is a 
set tradition in the mouth of Rabbi Yohanan, who would say: In 
accordance with whose opinion is this baraita? It is in accordance 
with the opinion of Admon. 


§ Rav Anan says that Shmuel says: If one intended to claim from 
another wheat and barley, and claimed that he owes him wheat, 
and before he finished his claim, the defendant first admitted that 
he owes him barley," in this case, if the defendant did so as one who 
employs artifice, so that he would be exempt from taking an oath 
concerning the wheat, he is liable to take an oath. But if he did so 
as one who intends to respond to the claim, without any ulterior 
motive, he is exempt. 


And Rav Anan says that Shmuel says: If one claimed that another 
owes him two needles," and the latter admitted to owing him one 
of them, he is liable to take an oath. It is for this reason that vessels 
were singled out in the verse, to teach that one is liable to take 
an oath in a case of admission to part of a claim involving vessels of 
any value.’ 


Rav Pappa says: If one claimed that another owes him vessels and 
also one peruta, and the latter admitted to owing him the vessels 
but denied the claim that he owes him the peruta, he is exempt 
from taking an oath. If he admitted that he owes him one peruta 
but denied the claim that he owes him the vessels, he is liable to 
take an oath. 


The Gemara comments: One of these rulings is in accordance with 
the opinion of Rav, and the other one is in accordance with the 
opinion of Shmuel. The former one, that if the defendant denied 
owing the peruta he is exempt, is in accordance with the opinion 
of Rav, who says that the denial of a claim must be of least the value 
of two silver ma'a in order to render the defendant liable to take an 
oath. The latter one, that if he denied owing the vessels he is liable 
to take an oath, is in accordance with the opinion of Shmuel, who 
says that if one claimed that another owes him both wheat and 
barley, and the latter admitted to owing him one of them, he is 
liable to take an oath. 


Vessels were singled out to any value - jaw mh Db INN: 
Rashi indicates that even vessels worth less than one peruta 


NOTES 


the statement in the Jerusalem Talmud that they must be worth 
at least one peruta. 


require an oath. The Ramban and other commentaries accept 
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§ The mishna teaches that if the claimant said: I have one 
hundred dinars in your possession, and the defendant 
responded: Nothing of yours is in my possession, he is 
exempt. Rav Nahman says: And the court administers an 
oath of inducement [heisset]," an oath instituted by the Sages, 
to him." What is the reason? There is a presumption’ that 
one does not make a claim unless he has a valid case against 
the other party. Therefore, even though there is no admission 
to part of the claim, the defendant's denial should be examined 
through an oath. 


The Gemara objects: On the contrary; there is a presumption 
that a person does not exhibit insolence by lying in the 
presence of his creditor to deny the entire debt. Therefore, 
the defendant's denial of the entire claim suggests that he is 
telling the truth. The Gemara answers that a debtor's cate- 
gorical denial is not necessarily out of insolence; he may be 
temporarily avoiding paying him. He rationalizes doing so 
by saying to himself: I am avoiding him only until the time 
that I have enough money, and then I will repay him. 


Know that denial of a debt is not considered an outright lie, as 
Rav Idi bar Avin says that Rav Hisda says: One who denies 
a claim with regard to a loan is fit to bear witness" even if 
his denial is proven untrue. By contrast, one who denies a 
claim with regard to a deposit and is proven to be lying is 
disqualified from bearing witness. The distinction is clearly 
based on the aforementioned reasoning: A debtor who denies 
the debt may be avoiding payment until he has enough money, 
whereas a bailee who denies having been given a deposit 
clearly intends to steal the item. 


Rav Haviva teaches Rav Nahman’s statement as referring to 
the latter clause in the mishna: If one said to another: I have 
one hundred dinars in your possession, and the latter said 
to him: Yes," and the next day the claimant said to him: Give 
the money to me, and the defendant responded: I already gave 
it to you, he is exempt. And Rav Nahman says: Nevertheless, 
the court administers an oath of inducement to him. 


The Gemara explains the difference between the two versions 
of Rav Nahman’s statement: With regard to the one who 
teaches it in reference to the former clause, where the defen- 
dant denied the existence of the debt, all the more so does this 
amora agree that an oath of inducement is administered in 
the case of the latter clause, where the defendant admitted to 
the existence of the debt, and merely claimed that he paid it. 


HALAKHA 


The court administers an oath of inducement to him - 
Don nyraw ini pyrawn: If one claimed that another owes 

him movable property, and the latter denied the entire claim, 
he is exempt from taking an oath by Torah law. Neverthe- 
less, the Sages instituted that in such a case the defendant is 

required to take an oath of inducement. This is different from 

an oath administered according to Torah law, in that there is 

no requirement to hold a sacred item while taking the oath 

(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 1:3; Shulhan 

Arukh, Hoshen Mishpat 87:1). 


One who denies a claim with regard to a loan is fit to bear 
witness — my ws mbna iD: If one claimed that he lent 
money to another and was not repaid, and the latter denied 
the claim, and witnesses then testified against his denial, he 
is not suspected with regard to oaths, provided he did not 


actually take a false oath. If the defendant denied a claim for 
a deposit, and witnesses contradicted his denial, then even if 
he did not take an oath concerning his denial, he is suspected 
with regard to oaths, provided that there are witnesses who 
saw that the item in question was in his possession at the time 
of his denial (Shu/han Arukh, Hoshen Mishpat 92:4). 


| have one hundred dinars in your possession, and he said 
to him yes -}7 b wygra b Ta: If one claimed that another 
owes him one hundred dinars, and the latter admitted to the 
claim in the presence of witnesses, but when the claimant 
made his claim in court the next day, the defendant said that 
he already returned the money, the defendant takes an oath 
of inducement and is exempt from paying (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 11:1 and Hilkhot Toen VeNitan 
6:1; Shulhan Arukh, Hoshen Mishpat 79:10). 


NOTES 


Oath of inducement [heisset] - npg nyag: The early com- 
mentaries disagree with regard to the meaning of the word 
heisset. Rashi interprets it to mean imposition, i.e., the Sages 
imposed the oath on the defendant. The Rid and the Riaz 
interpret it to mean inducement, as the purpose of the oath is 
to induce the defendant to confess that he owes the money. 
Similarly, the Ritva writes that the purpose of this ordinance 
is that one will not be quick to deny a debt if he knows that 
he will be liable to take an oath concerning his denial. Others 
assert that heisset means consultation, as the Sages consulted 
with each other and decided that the institution of this oath 
was a necessity at that time (Sefer Halerumot; Rabbi Yitzhak 
Karkusha). 


BACKGROUND 


Presumption — Atm: This term is used frequently in halakha, 
with different meanings that depend on the context. In 
general, it means an accepted presumption based on facts, 
circumstances, custom, or human behavioral tendencies. For 
example, some accepted presumptions are: An agent carries 
out his agency, and: Children who are treated as family mem- 
bers are in fact their parents’ offspring. Unless the facts prove 
otherwise, these presumptions are accepted as truths, and 
corporal punishment may be administered based on them. 
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Daf 41 Amuda 


HALAKHA 


Transfer of an oath — nya% 783: With regard to oaths that 
are administered by Torah law, if the defendant requests 
that the obligation be transferred to the claimant, allowing 
him to take an oath and collect that which he claimed, the 
court does not accept this request unless the claimant 
agrees; this is in accordance with the unattributed opinion 
in the Gemara, and contrary to the opinion of Mar bar Rav 
Ashi. This is also the halakha in cases where the claimant 
takes an oath; he cannot demand for it to be transferred 
to the defendant against his will. This halakha also applies 
with regard to the oaths that are taken concerning uncer- 
tain claims, e.g., the oath of the partners. With regard to an 
oath of inducement, the defendant can transfer it to the 
claimant (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
1:6; Shulhan Arukh, Hoshen Mishpat 87:1). 


Enters the property of the defendant - pad non: 
If one is liable by Torah law to take an oath and refuses 
to do so, the court enters his property to collect what the 
other party claimed. If the obligation to take an oath is 
by rabbinic law, the court does not do so (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 1:4; Shulhan Arukh, Hoshen 
Mishpat 87:9). 


Item found by a deaf-mute, an imbecile, or a minor — 
JOP) Mew wan nyna: Taking a lost item found by a deaf- 
mute, an imbecile, or a minor is considered robbery on 

account of the ways of peace. Nevertheless, the court does 

not appropriate it from the one who took it. Additionally, if 
one falsely denied taking it and took an oath, he is not liable 

to pay an extra one-fifth if he is found to have lied (Rambam 

Sefer Nezikin, Hilkhot Gezeila VaAveda 17:12; Shulhan Arukh, 
Hoshen Mishpat 270:1). 


The one opposing him is suspected with regard to 
oaths - mawn by awn iaaa: The Sages instituted that 
if the defendant is liable to take an oath by Torah law but 
is suspected with regard to oaths, the claimant takes an 
oath and receives that which he claimed. If the defendant 
is liable to take an oath of inducement but is suspected 
with regard to oaths, the claimant does not take an oath 
instead of him; rather, the defendant is exempt without 
taking an oath, and the court declares that one who 
denies a debt that he owes another and does not pay him 
is under excommunication. The Rema, citing the Haggahot 
Mordekhai, writes that if the defendant requests that the 
claimant take an oath and collect that which he claims, the 
court does not issue this declaration of excommunication 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 2:4; Shulhan 
Arukh, Hoshen Mishpat 92:7, 11). 


BACKGROUND 

Ways of peace - ohw 9271: This is a general term applied 
o a number of rabbinic ordinances instituted with the goal 
of fostering peace and preventing strife and controversy. 
n this case and in certain other instances of monetary law, 
he Sages prohibited taking property from someone even 
hough he does not possess full formal legal ownership. 
There are also non-monetary applications of the con- 
cept. For example, the Sages permitted certain lenient 
practices in dealings with a common, uneducated person, 
in order to prevent division between the community of 
Torah scholars and the common people. Similarly, the Sages 
instituted other practices to reduce friction between com- 
munities and nations, e.g., with regard to interactions with 
gentiles, the Sages instructed that charity be given to the 
gentile poor together with the poor of Israel. 
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But the one who teaches it in reference to the latter clause main- 
tains that specifically here, in this case, an oath of inducement is 
administered to the defendant, as he admits that there is a matter of 
financial association between them; but there, in the case of the 
first clause, where the defendant maintains that the claim is baseless, 
and there is no matter of financial association between them, the 
court does not administer to him an oath of inducement. 


Q The Gemara asks: Practically speaking, what difference is there 
between an oath administered by Torah law and an oath adminis- 
tered by rabbinic law, i.e., an oath of inducement? The Gemara 
answers: The practical difference between them is with regard to 
the transfer of an oath" to the other party. In a case where the 
defendant suggests that instead of taking an oath himself, the claim- 
ant should take an oath and collect that which he claims, ifthe oath 
is administered by Torah law, we do not transfer the oath to the 
claimant; the defendant must either take an oath himself or pay. If 
the oath is administered by rabbinic law, we do transfer the oath. 


The Gemara asks: And according to Mar bar Rav Ashi, who says 
that we transfer an oath that is administered by Torah law as well, 
what difference is there between an oath administered by Torah 
law and an oath administered by rabbinic law? The Gemara answers: 
The practical difference between them is with regard to whether or 
not the court enters the property of the defendant" to collect pay- 
ment if he refuses to take an oath. With regard to an oath adminis- 
tered by Torah law, we enter his property, and with regard to an 
oath administered by rabbinic law, we do not enter his property. 


The Gemara asks: And what is the practical difference according 
to Rabbi Yosei, who says that even with regard to a debt that is 
owed by rabbinic law, we enter the property of the debtor to collect 
the debt? 


As we learned in a mishna (Gittin s9b): A lost item found by a 
deaf-mute, an imbecile, or a minor" is not acquired by him, since 
he lacks the legal competence to effect acquisition. Nevertheless, 
taking such an item from him is considered robbery on account of 
the ways of peace.’ Although these individuals lack halakhic com- 
petence and are unable to acquire lost items by Torah law, taking 
such items from them is considered robbery. Rabbi Yosei says: This 
is full-fledged robbery. And Rav Hisda says that Rabbi Yosei means 
that it is full-fledged robbery by rabbinic law. Accordingly, what 
is the practical difference between the opinion of the first tanna 
and Rabbi Yosei’s opinion there? The difference is that according to 
Rabbi Yosei, if one refuses to return the stolen item, it is appro- 
priated by the judges and returned to the one who found it. The 
Gemara completes its question: Since according to the opinion of 
Rabbi Yosei the court enters one’s property to appropriate even an 
item that is owed by rabbinic law, what difference is there between 
an oath administered by Torah law and an oath administered by 
rabbinic law? 


The Gemara answers: The practical difference between them is 
with regard to a case where the one opposing the claimant, the 
defendant, is suspected with regard to oaths." With regard to an 
oath administered by Torah law, if the one opposing the claimant 
is suspected with regard to oaths, we transfer the obligation to 
take an oath and impose it on the other litigant, i.e., the claimant, 
who may take an oath and collect that which he claims he is owed. 
With regard to an oath administered by rabbinic law, the court 
does not transfer the oath, as transference of an oath is by rabbinic 
ordinance, and we do not institute one rabbinic ordinance upon 
another rabbinic ordinance. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


AKT pi art oy dar pags 
Wray wy oat wn x para 
wh pawn ah 


mop) NT IWK a KII > TWN 
NIN IKT mah PANT moma 
PWA 279 wae 2 sa WI x 
oD PRN APT pat AT Y m? 

> paw 


KWY PONT [ID PNT MD IVN 
ye KPY Pd vey Aan by 
Ser a> 343 rx ah WY- xT 
PAN > yanw) vox DN aby 

A) yanwrs mh 


ab wayt qa NoN 317° 1X 
anew ny ose) mt pa T PWY 


pyy xo as by ore ons sa vox 
WON KIT NX AD PWY - Y 
vax) pup oer a> ody bor avd 
yanwss bn) pring — 1 pane 
xb =- KT pate KIPS oy 7d 

wy wean 


Kany ow ab a» 3 m? nx 


p Eie ppm ve 


The Gemara asks: And according to the Rabbis who disagree with 
Rabbi Yosei, as they say that with regard to an item that is owed 
by rabbinic law, we do not enter his property to collect the item, 
what do we do to one who refuses to take an oath of inducement? 
The Gemara answers: We excommunicate him until he takes an 
oath. 


Ravina said to Rav Ashi: This sanction is no less severe than enter- 
ing his property and collecting the debt; it is like grabbing him by 
his testicles [ bekhuveseih]' until he surrenders his cloak. Rather, 
what do we do to him? Rav Ashi said to him: We excommunicate 
him until the time to flog him comes, i.e., for thirty days, and if 
he still refuses to take an oath or reach a settlement with the claimant, 
we flog him" and then leave him alone. 


Q Rav Pappa said: With regard to one who produced a promissory 
note against another" in court, and the defendant said to him: The 
debt in the note is already repaid, but for some reason I did not 
get the promissory note returned to me when I paid you, we say 
to the defendant: It is not in your power to deny the debt; go pay. 
But if the defendant said: Let him take an oath to me that I did 
not repay him, we say to the claimant: Take an oath to him. 


Rav Aha, son of Rava, said to Rav Ashi: But what is the difference 
between this case and the case of one who vitiates his promissory 
note" by acknowledging that he has received partial payment? In 
the latter case, the Sages instituted that the creditor can collect the 
remainder of the debt only after taking an oath that he was not repaid 
more than the amount he admitted receiving. According to Rav 
Pappa, an oath can be administered to any creditor who produces a 
promissory note, even if he did not vitiate it. 


Rav Ashi said to him: There, in the case of a creditor who vitiated 
his promissory note, even if the defendant does not himself make 
a claim demanding that the creditor take an oath, we, the court, 
make such a claim on his behalf. Here, in a case where the creditor 
did not vitiate his promissory note, we say to the defendant: Go 
pay him the debt, but if the defendant demands an oath, saying: 
Take an oath to me, we say to the creditor: Go take an oath to 
him. And ifhe is a Torah scholar [tzurva merabbanan],' we do not 
administer an oath to him. 


Rav Yeimar said to Rav Ashi: Can a Torah scholar uncloak peo- 
ple? Does his being a Torah scholar give him the right to collect 
money that the defendant claims he does not owe? Rather, if he 
is a Torah scholar we do not attend to his case.“4 


HALAKHA 


We excommunicate him...and we flog him, etc. — j»nawn 
nom) PBI. =: If one is liable by rabbinic law to take an 
oath but refuses to do so, the court excommunicates him for 
thirty days. If he does not come to court during that period to 
take an oath and be released from excommunication, the court 


flogs him for rebelliousness and then ends his excommunication. 


The court does not appropriate property from him (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 1:5; Shulhan Arukh, Hoshen 
Mishpat 87:9). 


One who produced a promissory note against another - x7 
man by KWY PINTA: If one produces a ratified promissory 
note against another, and the latter claims that he repaid all or 
part of the debt, whereas the creditor claims that he was repaid 
nothing, if the promissory note states that the debtor trusts the 
creditor with regard to the debt, the debtor is liable to pay, and 
even if he requests that the creditor take an oath, his claim is 
disregarded. 

If the note does not contain this clause, the debtor is still liable 
to pay, and if he requests that the creditor take an oath, the court 
administers an oath to the creditor to attest that the debt was 


not repaid. The creditor takes this oath while grasping a sacred 
item and then collects the debt (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 14:2; Shulhan Arukh, Hoshen Mishpat 82:2). 


One who vitiates his promissory note - iww ny ois: If one viti- 
ates his promissory note by acknowledging that he has received 
partial payment, and the debtor claims that he repaid the entire 
debt, the creditor must take an oath in order to collect the rest 
of the debt, even if the debtor does not request it. The status 
of the oath is similar to one that is administered by Torah law 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 14:1; Shulhan 
Arukh, Hoshen Mishpat 84:1). 


Torah scholar. ..we do not attend to his case — xb. ava kay 
ayy mh i}: If the creditor is a Torah scholar, the court does 
not administer an oath to him, nor does it deem the debtor liable 
to pay. But if the creditor seizes property from the defendant for 
his debt, the court does not appropriate it from him, and if he 
wishes to take an oath so that the debtor will be deemed liable 
to pay, he has the right to do so (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 14:2; Shulhan Arukh, Hoshen Mishpat 82:6). 


LANGUAGE 
His testicles [kuveseih] - *»D312: Literally meaning dates, 
the word kuvesei is used as a euphemism for testicles. 
Some commentaries maintain that it means clothing, 
similar to the term kevisa, meaning laundry. Accordingly, 
the reference here is to one who grabs another's under- 
garment in order to compel him to give him his clothes. 


Torah scholar [tzurva merabbanan] - paya XIV: This 
refers to a Torah scholar, particularly a young scholar. 
Since ancient times, authorities have disagreed as to 
the linguistic source of this expression. Some relate the 
word tzurva to tzarevet, which connotes something hot 
and scorching like fire. This describes the intense engage- 
ment of a young scholar in his Torah studies (Rav Hai 
Gaon). Other commentaries explain that it means vigor 
and strength, finding support for this interpretation from 
other talmudic expressions. The word would therefore be 
similar to the Arabic root U pò, d-r-b, which also denotes 
vigor and strength (Ran; Arukh). 


NOTES 
We do not attend to his case - yyy mb Ppp xb: 
Rashi explains that the court does not deem a Torah 
scholar liable to take an oath, but it also does not deem 
the defendant liable to pay. An objection to this explana- 
tion is raised in Tosefot HaRosh, as such a policy would 
cause a Torah scholar to lose money. 

An alternative explanation suggested in Tosefot 
HaRosh is that if the Torah scholar seizes property from 
the defendant for his debt without taking an oath, the 
court does not appropriate it from him, and he can also 
opt to take an oath in court so that the court will deem 
the defendant liable to pay. 
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§ The mishna teaches that if the claimant said: I have one hundred 
dinars in your possession, and the defendant initially acknowl- 
edged the debt, but when he claimed the money the next day the 
defendant said that he already repaid him, the defendant is exempt 
from taking an oath. Rav Yehuda says that Rav Asi says: In the case 
of one who lends money to another in the presence of witnesses, 
the latter is required to repay him in the presence of witnesses. 
Therefore, ifthere are no witnesses to the fact that he repaid him, he 
is liable. Rav Yehuda continues: When I said this in the presence 
of Shmuel, he said to me that the debtor can say to the claimant: I 
repaid you in the presence of so-and-so and so-and-so, and they 
went overseas. 


The Gemara raises an objection to Rav Asi’s statement: We learned 
in the mishna that in a case where the claimant said: I have one 
hundred dinars in your possession, and the latter said to him: Yes, 
and the next day the claimant said to him: Give the money to me, 
if the defendant responded: I gave it to you, he is exempt. The 
Gemara infers: And here, since the claimant claimed the debt from 
the defendant in the presence of witnesses, and the latter admitted 
the debt, he is similar to one who lent him the money in the pres- 
ence of witnesses, and nevertheless, the mishna teaches that the 
defendant is exempt. 


Evidently, he is not required to repay him in the presence of wit- 
nesses. The Gemara suggests: This is a conclusive refutation of the 
opinion of Rav Asi. 


The Gemara rejects this suggestion: Rav Asi could have said to you: 
When I said that the debtor is liable to repay him in the presence of 
witnesses, it was with regard to a case where the creditor lent the 
money to him in the presence of witnesses at the outset, as he did 
not trust him. But here, he trusted him at the outset, as he lent it 
to him in the absence of witnesses. Therefore, the debtor is not 
required to repay the debt in the presence of witnesses. 


Rav Yosef teaches another version of this discussion, like this: Rav 
Yehuda says that Rav Asi says: In the case of one who lends money 
to another in the presence of witnesses, the latter need not repay 
him in the presence of witnesses. But if the creditor said: Repay 
me only in the presence of witnesses, the debtor is required to 
repay him in the presence of witnesses. Rav Yehuda continued: 
When I said this in the presence of Shmuel, he said to me that the 
debtor can say to the claimant: I repaid you in the presence of 
so-and-so and so-and-so, and they went overseas. 


The Gemara raises an objection against Shmuel’s opinion: We 
learned in the mishna that in a case where the claimant said: I have 
one hundred dinars in your possession, and the defendant said to 
him: Yes, and the claimant then said to him: Give the money to 
me only in the presence of witnesses, then if the next day the 
claimant said to him: Give the money to me, and the defendant 
responded: I already gave it to you, he is liable to pay, as he is 
required to give it to him in the presence of witnesses. The Gemara 
suggests: This is a conclusive refutation of the opinion of Shmuel. 


The Gemara answers: Shmuel could have said to you that it is a 
dispute between tanna’im, as it is taught in a baraita: If the creditor 
said to the debtor: I lent the money to you in the presence of 
witnesses and therefore you must repay me in the presence 
of witnesses, the debtor must either give him the money or bring 
proof that he already gave it to him. Rabbi Yehuda ben Beteira 
says that he can say to him: I repaid you in the presence of 
so-and-so and so-and-so, and they subsequently went overseas. 
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Rav Aha refutes this answer: From where is it derived that the 
baraita is referring to a case where the creditor said this at the time 
of the loan? Perhaps it is referring to a case where he made no 
stipulation at the time of the loan, but rather said this at the time 
of the claim, when the debtor claimed that he had repaid the debt; 
and this is what he says to him: Didn’t I lend the money you in 
the presence of witnesses? You should have repaid me in the 
presence of witnesses. But if he made this stipulation at the time 
of the loan, all agree that the debtor is liable. Therefore, there is 
no evidence that Rabbi Yehuda ben Beteira agrees with the opinion 
of Shmuel. 


In conclusion, Rav Pappi says in the name of Rava: The halakha 
is that if one lends money to another in the presence of witnesses, 
the latter is required to repay him in the presence of witnesses. 
And Rav Pappa says in the name of Rava: In the case of one who 
lends money to another in the presence of witnesses," the latter is 
not required to repay him in the presence of witnesses. But if the 
creditor says: Repay me only in the presence of witnesses," the 
debtor is required to repay him in the presence of witnesses. And 
if he said to him: I repaid you in the presence of so-and-so and 
so-and-so, and they went overseas," his claim is deemed credible." 


§ The Gemara cites several incidents involving loans and witnesses, 
and provides a mnemonic device for them: Reuven and Shimon, 
who learned halakha, borrowed, and repaid so-and-so and so- 
and-so gallnuts for a different debt, deeming them credible like 
two witnesses. 


The Gemara relates: There was a certain creditor who said to the 
debtor: When you repay me, repay me in the presence of Reuven 
and Shimon." The debtor went and repaid him in the presence 
of two other witnesses from the general public.” When the case 
was brought before the Sages, Abaye said: The creditor said to the 
debtor to repay him in the presence of two people who would 
serve as witnesses, and he repaid him in the presence of two 
people. Therefore, the creditor has no further claim. Rava said to 
him: It is for this reason that the creditor said to him to repay him 
in the presence of Reuven and Shimon: So that he will not be 
able to dismiss him by saying that he repaid him in the presence of 
other witnesses. 


And if he said to him.. 


.and they went overseas, his claim is 


NOTES 


And repaid him in the presence of two from the general 


deemed credible - ppg ort nyay ond 139m.. vax one: 
The standard version of the text, which says the debtor's claim is 
deemed credible, is used by Halakhot Gedolot, as well as by Rav 
Hai Gaon and the Rambam. The Rambam notes that he saw this 
version in manuscripts in Egypt that were five hundred years old 
at the time. Rabbeinu Hananel’s version of the text says that the 
debtor's claim is not deemed credible. This was the predominant 
version found among the Sages of Spain, including the Rif, the Ri 
igash, and the Rashba. 

In Hafla‘at Shevuot it is explained that this halakhic issue depends 
on the nature of the stipulation that the debtor must repay the 
loan in the presence of witnesses. According to the opinion that 
the debtor's claim that he repaid the loan in the presence of wit- 
nesses who are currently unavailable is accepted, the claimant's 
stipulation was concerned with the manner in which the debtor 
was required to pay. Therefore, if the debtor claims that he fulfilled 
the stipulation, he is exempt. By contrast, according to the opinion 
that his claim is not accepted, the stipulation relates to the debtor's 
credibility to claim that he repaid the debt, i.e., he is not deemed 
credible unless his claim is supported by witnesses. Therefore, the 
claim that he repaid in the presence of witnesses but that they are 
unavailable is not accepted. 


public - xoy aN mY: Rashi explains that although the 
two witnesses testified that the debtor repaid the debt in their 
presence, the creditor claims that they are lying, and that he stipu- 
lated that the repayment be made in the presence of two specific 
people because he trusted them not to lie. The Rif derives from 
this that when one stipulates that two specific people are his wit- 
nesses, he thereby disqualifies all other people from serving as 
witnesses concerning that issue. 

Tosafot reject the possibility of disqualifying other witnesses; 
since they are valid witnesses according to halakha, their testimony 
must be accepted. Tosafot therefore follow the interpretation of 
Rabbeinu Hananel, who says that the debtor claims that he repaid 
the debt in the presence of two other witnesses who have since 
gone overseas, and the creditor claims that he is lying, and that he 
stipulated that the repayment be made in the presence of Reuven 
and Shimon specifically, as he knew that they would be available 
to give testimony, so that the debtor would not be able to evade 
payment in this manner. According to this, if the witnesses actually 
attest to the repayment in court, Rava concedes that the debtor is 
exempt (see Rambam). 


X191 p - SHEVUOT ' PEREK VI: 41B 


HALAKHA 


One who lends to another in the presence of 
witnesses — WW3 ivan n% mban: If one lends 
money to another in the presence of witnesses, or 
if one admits in the presence of witnesses that he 
owes money to another, the debtor is not required 
to repay the debt in the presence of witnesses. If 
he claims that he has already repaid the debt, he is 
liable to take an oath of inducement, and is thereby 
exempt (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 11:1; Shulhan Arukh, Hoshen Mishpat 70:1). 


Repay me only in the presence of witnesses — ox 
owas xbx ny7: If one lends money to another 
in the presence ‘of witnesses and stipulates: Repay 
me only in the presence of witnesses, the debtor is 
required to repay him in the presence of witnesses. 
If he claims that he repaid the debt in the absence 
of witnesses, his claim is not accepted, and the 
creditor can collect payment without taking an oath 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
15:1; Shulhan Arukh, Hoshen Mishpat 70:3). 


They went overseas — 0°71 nra ond y7: If a 
debtor claims that he repaid his creditor in the 
presence of witnesses, but that the witnesses then 
went overseas or died, his claim is accepted. He 
takes an oath of inducement and is thereby exempt 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
15:2; Shulhan Arukh, Hoshen Mishpat 70:3). 


Repay me in the presence of Reuven and Shimon — 
DAAE DAEN] b p28: In a case where the credi- 
tor stipulated that the debtor must repay him in the 
presence of two specific people, and the debtor later 
claimed that he repaid him in the presence of other 
people, if these latter witnesses testify in court that 
he repaid the creditor in their presence, he is exempt. 
If they died or went overseas, the debtor's claim is 
not accepted, and he is liable to pay (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 15:1; Shulhan Arukh, 
Hoshen Mishpat 70:4). 


BACKGROUND 

Reuven and Shimon — iyaw Axy: In constructing 

theoretical cases, the Gemara occasionally assigns 

names to the parties involved. The traditional names 

used in such instances are Reuven, Shimon, and 

Levi, names that would have been familiar to those 

studying the Gemara, as these were Jacob's three 

oldest sons. This is not to suggest that the individu- 
als described in these cases are necessarily brothers, 
although this might be the case when dealing with 

complex familial situations. Rachel and Leah are the 

names generally used when women are discussed. 
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HALAKHA 


| received it from him as a deposit - yaban bap 
timpa JIT mma: In a case where the creditor stipu- 
ated that the debtor must repay him only in the 
presence of two specific witnesses, the debtor repaid 
him in the absence of witnesses, and the money was 
subsequently lost due to circumstances beyond the 
creditor's control, then if the creditor demands that 
he debtor repay him again, claiming that he accepted 
he money only as a deposit until the two specified 
witnesses could come to bear witness, his claim is 
rejected. The reason is that the creditor admitted that 
he received the money and that the debtor gave 
him the money as repayment, not as a deposit. The 
creditor's claim that he accepted the money only as a 
deposit is disregarded. But if the creditor stated explic- 
itly upon receiving the money that he was accepting 
it only as a deposit, it is not considered repayment 
(Shulhan Arukh, Hoshen Mishpat7o:5 and Sma there). 


Anyone who says | did not borrow — x wind bs 
mh: In a case where one claims that he lent money 
o another and that the debtor has not repaid him, and 
he debtor denies the entire claim, if witnesses testify 
in court that he both borrowed the money and repaid 
it, the defendant is liable to pay. This is because the 
estimony with regard to the existence of the loan is 
accepted, and when one says that he did not borrow, 
it is considered as though he said he did not repay. 
This admission of his own liability is deemed credible 
even if it contradicts the testimony of one hundred 
witnesses (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 6:3; Shulhan Arukh, Hoshen Mishpat 79:1 and 
Sma there). 


NOTES 
It is a proper repayment — 17 syn ry: In other 
words, his purported intention to accept the money 
as a deposit is disregarded since he did not stipulate it, 
and unspoken matters are irrelevant (Rashi). 
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The Gemara relates: There was a certain creditor who said to 
the debtor: When you repay me, repay me in the presence of 
two people who have learned halakha. The debtor went and 
repaid him between the two of them, i.e., in the absence of wit- 
nesses. Those dinars were subsequently taken from the creditor 
due to circumstances beyond his control. 


The creditor came before Rav Nahman for judgment, and said 
to him: Yes, I received the money from him; but since he did 
not repay me as stipulated, I accepted it only as a deposit." I 
accepted it as an unpaid bailee, not as payment, and said to 
myself: Let it be with me as a deposit until two people who 
have learned halakha happen to arrive, and the debtor will fulfill 
his condition. Since the money was taken from me due to cir- 
cumstances beyond my control, and I had it in my possession 
only as an unpaid bailee, I am not responsible for it, and the 
debtor is still liable to repay me. 


Rav Nahman said to him: Since you admit that you certainly 
took the money from him, it is a proper repayment." If you say 
that the debtor is still required to fulfill his condition, go bring 
the money now, as Rav Sheshet and I have learned halakha, and 
Sifra,” and Sifrei,® and Tosefta,° and the entire Talmud. Let him 
give you the money in our presence, and the condition will 
thereby be fulfilled. Since he gave you the money intending to 
repay the debt, and did not agree to entrust it to you as an unpaid 
bailee, your claim is not valid. 


The Gemara relates: There was a certain person who said to 
another: Give me the hundred dinars that I lent you. The latter 
said to him: This matter never happened; you did not lend me 
money. The creditor went and brought witnesses who testified 
that he lent the money to him and that the debtor had repaid 
him. Abaye said: What is there for the court to do in this case? 
The same witnesses said both statements; they said that the credi- 
tor lent him the money, and they also said that the debtor repaid 
him. Rava said: Anyone who says: I did not borrow," is consid- 
ered like one who says: I did not repay. Since there is testimony 
that he borrowed the money, and he admits that he did not repay 
it, he is liable to repay the debt. 


BACKGROUND 


SHEVUOT : PEREK VI: 41B: :8197 15 


Sifra — 190: The Sifra, also known as Torat Kohanim, is a halakhic 
commentary to the book of Leviticus. It is a tannaitic midrash, 
and the identity of its editor is uncertain. It has traditionally been 
ascribed to Rav, accounting for the third name given to this book: 
Sifra deVei Rav, meaning the Sifra of the school of Rav. Rav taught 
this work extensively, and its study became standard among the 
Sages to the extent that it is the halakhic midrash cited most fre- 
quently in the Talmud. The methodology in the Sifra corresponds 
to the hermeneutical approach of the school of Rabbi Yishmael. 
Anonymous opinions in this work are attributed to Rabbi Yehuda 
bar llai. 


Sifrei - 199: The Sifrei is a work similar to the Sifra. It contains 
the interpretation of the books of Numbers and Deuteronomy 
according to the Oral Law. Scholars disagree as to whether the 
Sifrei represents a single work or whether it is actually two separate 
books of midrashim. According to the latter opinion, the Sifrei on 
the book of Numbers emerged from the school of Rabbi Yishmael, 
and the Sifrei on the book of Deuteronomy emerged from the 


school of Rabbi Akiva. The language of the Sifra and the Sifrei is 
mishnaic Hebrew, and the names of both works derive from the 
Hebrew word sefer, meaning book. Anonymous opinions in this 
work are attributed to Rabbi Shimon bar Yohai. 


Tosefta — kmaDIN: The Tosefta, which literally means: Addition, is 
a collection of halakhot and aggadic material that runs parallel to 
the Mishna. The relationship between the Josefta and the Mishna 
is a matter of dispute, with some claiming that the baraitot in the 
Tosefta were intentionally left out of the final version of the Mishna 
by Rabbi Yehuda HaNasi, the redactor of the Mishna. A dissenting 
opinion is that the Tosefta contains texts with which Rabbi Yehuda 
HaNasi was unfamiliar. 
The Tosefta on each tractate is traditionally printed at the 
back of its corresponding volume of the Talmud. The edition of 
the Tosefta popularly studied today was edited by Rabbi Hiyya, a 
second-century amora, and by his student, Rabbi Oshaya. Anony- 
mous opinions in this work are attributed to Rabbi Nehemya. 
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The Gemara relates: There was a certain person who said to 
another: Give me the hundred dinars that I claim from you. 
The latter said to him: Didn't I repay you in the presence of 
so-and-so and so-and-so? The two people he mentioned, so- 
and-so and so-and-so, came and said: This matter never hap- 
pened. Rav Sheshet thought to say that based on the testimony 
of the witnesses, the debtor assumes the presumptive status of 
one who falsely denies his debts; his claim that he repaid the debt 
is no longer accepted, and he is liable to pay. Rava said to him: 
Anything that is not incumbent upon a person" is not on his 
mind," i.e., he is apt to forget it. 


The Gemara relates: There was a certain person who said to 
another: Give me the six hundred dinars that I claim from you. 
The latter said to him: But didn’t I repay you with one hundred 
kav® 


NOTES 
that the named witnesses contradicted his claim is irrelevant. 


Anything that is not incumbent upon a person is not on 
his mind - moma xd wore Poy wed ot ede ba: Rashi 
explains that because the debtor was not required to repay the 
debt in the presence of witnesses, his false claim that he did 
so does not render him a proven liar, as he may have simply 
misremembered who the witnesses were. Therefore, the fact 


Rabbeinu Hananel interprets Rava's statement as referring to 
the witnesses: Since they were not appointed as witnesses 
for the repayment, their claim that they never saw it is not 
accepted as fact, as they may have forgotten the incident. 
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of gallnuts [aftzei]® that were worth six dinars for each kav at 
the time? The creditor said to him: Weren’t they worth four 
dinars for each kav at the time? Two witnesses came and said: 
Yes, they were worth four dinars per kav. Rava said that the 
debtor assumes the presumptive status of one who falsely 
denies his debts." Rami bar Hama said: But didn’t you say that 
anything that is not incumbent upon a person is not on his 
mind? Perhaps he merely forgot what the price of gallnuts was at 
the time that he paid. Rava said to him: People remember the 
standard, set market price." 


NOTES 


He assumes the presumptive status of one who falsely 
denies his debts — 153 Pini: Rashi and Rabbeinu Hananel 
explain that after the witnesses testified that one hundred kav 
of gallnuts were worth only four hundred dinars, the creditor 
claimed the remaining two hundred dinars, to which the debtor 
responded that he repaid the rest of the debt in another man- 
ner. Rava ruled that because the debtor acquired the status 
of one who falsely denies his debts, he is liable to pay the 
remaining dinars. 


People remember the set market price — 1377 KYINT KEP 
WINK PDT: In a case where a debtor said to the creditor that he 
repaid the debt with a certain type and amount of merchandise 
that was worth the amount of the debt, if the creditor then 
brought witnesses who testified that the merchandise the 
debtor specified was worth less than the debt, and the creditor 
claimed the remainder, to which the debtor responded that 


HALAKHA 


The Ra‘avad explains differently, that because the debtor 
assumes the presumptive status of one who falsely denies his 
debts, his claim is rejected altogether, and he is liable to pay 
the entire debt of six hundred dinars. Unlike Rashi, the Ra'avad 
assumes that the claimant did not accept the debtor's claim 
that he paid him gallnuts, and the claimant continued to claim 
the entire sum of six hundred dinars. 


he repaid the remainder as well, either with the same type 
of merchandise or through other means, the creditor collects 
the remainder and is not required to take an oath. The debtor 
assumes the presumptive status of one who falsely denies his 
debts, as people normally remember the set price of merchan- 
dise. This is in accordance with the opinion of Rava (Shulhan 
Arukh, Hoshen Mishpat 79:12). 


HALAKHA 

Anything that is not incumbent upon a person, etc. -5 
na wane oy ia Kbt prn: If a creditor claims that he 
was not repaid, and the debtor claims that he repaid him 
in the presence of two specific people, and those people 
testify that it never happened, the debtor does not assume 
the presumptive status of one who falsely denies his debts, 
as people do not necessarily remember incidents for which 
they were not appointed as witnesses. Therefore, the debtor 
takes an oath of inducement and is exempt (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 6:4; Shulhan Arukh, Hoshen 
Mishpat 70:2, and see 79:11). 


BACKGROUND 


Kav - 37: A kav is a basic unit of volume from which many 
smaller units of measurement are derived. It is equivalent to 
one-sixth of a sea or twenty-four egg-bulks. 


BACKGROUND 


Gallnuts [aftzei] - »¥ay: An aftza, or afatz in Hebrew, is a 
gallnut, which grows on certain plants, e.g., sumac, as a reac- 
tion to parasites. Gallnuts contain large quantities of tannin, 
which is used for processing leather and producing ink. 


Poison ivy leaf with galls 


Vials with gallnut ink at different stages of production 
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NOTES 

The promissory note is undermined - KW yur: 
Rabbeinu Hananel and Rabbeinu Tam explain that 
his expression means that the legal force of the note 
is diminished but not eliminated. The creditor is liable 
o take an oath before collecting the debt even if 
it is stated in the note that he is deemed credible, 
and he cannot collect the debt from liened property 
hat has been sold. By contrast, the Rif writes, citing 
Rav Hai Gaon and Rav Sherira Gaon, that the note is 
canceled altogether, and the debtor takes an oath of 
inducement and is thereby exempt. 


BACKGROUND 
Miggo — $312: This is an important legal principle used 
to support the claim of one of the parties in a dispute. 
If one litigant could have made a more advantageous 
claim than the one he actually made, the assumption 
is that he is telling the truth. 

The miggo principle may be expressed in the 
following manner: Had he wanted to lie he would 
presumably have put forward the claim most advan- 
tageous to himself. Since he did not do this, he must 
be telling the truth. 

There are certain limitations governing the appli- 
cation of this principle. For example, there is no miggo 
where the claim is counter to the testimony of wit- 
nesses (see Ketubot 27b). The principle of miggo is the 
subject of profound legal analysis in the Talmud and 
its commentaries. 
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The Gemara relates: There was a certain person who said to 
another: Give me the hundred dinars that I claim from you, and 
this is the promissory note attesting to the debt. The latter said to 
him: I already repaid you. The creditor said to him: That money 
you gave me was for a different debt." Rav Nahman said that the 
promissory note is undermined™ by the fact that the creditor 
admits that he received payment equal to the amount specified 
in the note, and his claim that there was an additional debt is 
unsubstantiated. Rav Pappa said that the promissory note is not 
undermined. 


The Gemara asks: But according to Rav Pappa, in what way is this 
case different from the incident where a certain person said to 
another: Give me the hundred dinars that I claim from you, and 
this is the promissory note. The latter said to him: Didn’t you give 
me that money as an investment to be used for buying oxen" to be 
slaughtered? And you came and sat in the slaughterhouse and 
received your money, including your share of the profits, from the 
sale of the slaughtered oxen. And the creditor said to him: That 
money you gave me was for a different debt. And Rav Pappa said 
that in that case the promissory note is undermined. 


The Gemara answers: There, since the debtor said: You gave me 
the money for oxen and you took payment from oxen, and the 
creditor admitted that this had happened, the promissory note is 
undermined because there is no support for his claim that there 
was another debt in addition to the acknowledged transaction for 
the oxen. Here, say that the payment was in fact for a different debt. 


What halakhic conclusion was reached about this matter? Rav 
Pappi said: The promissory note is not undermined, and Rav 
Sheshet, son of Rav Idi, said: The promissory note is undermined. 
And the halakha is that the promissory note is undermined. 


And this statement applies in a case where he repaid him in the 
presence of witnesses and did not mention the promissory note 
to the creditor; but in a case where he repaid him privately, between 
the two of them," in the absence of witnesses, since [miggo]® the 
creditor can say to him: This matter never happened, i.e., he could 
deny that he received any payment, he can also say that this money 
was for a different debt. And this is like the case involving Avimi, 
son of Rabbi Abbahu, who repaid a debt in the absence of witnesses, 
and the creditor then claimed that the payment was for another debt 
(see Ketubot 85a). 


HALAKHA 


That was for a different debt — 17123 x IWD WIT: If one owes 
another two debts and pays him for one, the creditor can decide 
which debt he accepted the payment for. Even if the debtor stipu- 
lated upon giving him the money that he was repaying him for a 
certain debt, if the creditor did not respond he can later claim that 
he seized it to pay for the other debt, or for a loan that was not 
recorded in a promissory note (Shulhan Arukh, Hoshen Mishpat 
58:4, 83:2). 


The promissory note is undermined — KW yyy: In a case 
where one produces a ratified promissory note against another, 
and the latter claims that he repaid the debt in the presence of 
two specific witnesses, who then come to court and testify that he 
repaid him, without mentioning the note, if the creditor responds 
that the payment was for another debt, the note is canceled. The 
Rema accepts the opinion cited by the Tur in the name of the Rosh 
and the Ran, that the note is not entirely canceled; if the creditor 
seizes payment from the debtor the court does not appropriate 
it from him (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
14:9; Shulhan Arukh, Hoshen Mishpat 58:2, and in the comment 
of Rema). 


Didn't you give me that money for oxen — b Day AK wh: Ina 
case where one produces a promissory note against another, and 
the latter claims that the note was for money received to purchase 


SHEVUOT : PEREK VI: 42A: 49971 p 


an ox and that he already paid the creditor the value of its meat, 
and the creditor responds that the payment was for another debt 
of his, if there are witnesses to the fact that he paid him the value 
of the ox, the note is canceled, as the creditor admitted that the 
note was for the value of an ox, and that he received the value 
of the ox. There is an additional opinion that even if there are no 
witnesses to the fact that the debtor paid him the value of the ox, 
the debtor takes an oath of inducement and is exempt. The Rema 
rules in accordance with the first opinion, that he is exempt only 
if there are witnesses to the payment (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 14:9; Shulhan Arukh, Hoshen Mishpat 58:3). 


He repaid him between the two of them — ap PVA PA MY ID: 
If one produces a ratified promissory note against another, and the 
latter claims that he repaid the debt but he has no witnesses to the 
repayment, and the creditor concedes that he received payment 
but claims that he accepted it as payment for another loan that 
he gave him by oral agreement, the creditor's claim is deemed 

credible. The promissory note remains valid, and if it is written in 

the note that the creditor is deemed credible, he collects payment 
without taking an oath. If the debtor subsequently sues him for tak- 
ing money from him that he did not owe, the creditor takes an oath 

of inducement and is thereby exempt (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 14:9; Shulhan Arukh, Hoshen Mishpat 58:1). 
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The Gemara relates: There was a certain person who said to another 
who had lent him money: I deem you credible whenever you say 
to me that I did not repay" the debt. He then went and repaid the 
debt in the presence of witnesses, and the creditor later denied 
that he had been repaid. Abaye and Rava both say that the witnesses 
are not deemed credible and the creditor can collect payment, as 
the debtor deemed him credible at the outset. Rav Pappa objects 
to this and says: Although he deemed him more credible than 
himself concerning the possibility that the debtor would claim 
that he repaid the debt and the creditor would deny having been 
repaid, did he deem him more credible than witnesses? Therefore, 
he is exempt. 


The Gemara relates: There was a certain person who said to another 
who had lent him money: I deem you credible like two witnesses" 
whenever you say that I did not repay the debt. He went and repaid 
the debt in the presence of three witnesses. Rav Pappa said that 
the creditor cannot deny the testimony of three witnesses, as the 
debtor deemed him credible like two witnesses; he did not deem 
him credible like three witnesses. 


Rav Huna, son of Rav Yehoshua, said to Rav Pappa: Say that 
although the Sages say that we follow the majority of opinions, 
and the opinion of three people is therefore accepted against the 
opinion of two, this statement applies with regard to assessing 
value, as the more people there are, the more knowledgeable they 
are. But with regard to testimony, one hundred witnesses are like 
two, and two are like one hundred. Therefore, in this case there is 
no distinction between two witnesses and three witnesses. 


The Gemara presents another version of the incident: A certain 
person said to another who had lent him money: I deem you cred- 
ible like two witnesses whenever you say that I did not repay. He 
went and repaid the debt in the presence of three witnesses. Rav 
Pappa said that the creditor cannot deny their testimony, as the 
debtor deemed him credible like two witnesses; he did not deem 
him credible like three witnesses. 


Rav Huna, son of Rav Yehoshua, objects to this: Two witnesses 
are like one hundred, and one hundred are like two. But if the 
debtor said to the creditor that he deems him credible like three 
witnesses," and then went and repaid him in the presence of four, 
then once he entered, by mentioning a larger number than what 
is necessary for testimony, the realm of opinions, in which three 
people carry greater weight than two, he has entered the realm of 
opinions, and four witnesses are deemed more credible than three. 
Therefore, the creditor is not deemed credible against them. 


§ The mishna teaches: One does not take an oath concerning the 

claim ofa deaf-mute, an imbecile, or a minor, and the court does 

not administer an oath to a minor. The Gemara asks: What is the 

reason? The Gemara answers that in the passage from which the 

halakhot of admission to part ofa claim are derived, the verse states: 

“If a man delivers to his neighbor silver or vessels to safeguard” 
(Exodus 22:6). The word “man” indicates that the reference is only 

to adults, and delivery by a minor is nothing, i.e., it is not recog- 
nized as a halakhically significant act, as a minor is not halakhically 

competent. 


HALAKHA 


| deem you credible whenever you say to me | did not 
repay - xara xd may mong bao maama: If the creditor 
stipulated to the debtor that whenever he claims that he was 
not repaid he will be deemed credible, he collects payment 
without taking an oath, even if the debtor claims that he repaid 
him. If there are witnesses to the fact that the debtor repaid him, 
he cannot collect payment, in accordance with the opinion of 
Rav Pappa (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
15:3; Shulhan Arukh, Hoshen Mishpat 71:1). 


| deem you credible like two witnesses - 910 +23 b muon: 
If the creditor stipulated to the debtor that he will be deemed 
credible like two witnesses, he collects payment without taking 
an oath even if the debtor brings witnesses to the fact that he 


repaid him. Even if the debtor brings one hundred witnesses, 


their testimony is not deemed credible, in accordance with 
the opinion of Rav Huna, son of Rav Yehoshua, as with regard 
to testimony there is no difference between two people and 
one hundred people (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 15:4; Shulhan Arukh, Hoshen Mishpat 71:1). 


He said to him he deems him credible like three witnesses — 
xon Pe) mb ‘wax: In a case where the debtor said to the credi- 
tor that he deems him credible like three witnesses, since he 
referred to more witnesses than are necessary for testimony, if 
the debtor brings four witnesses to the fact that he repaid the 
creditor, he is exempt (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 15:4; Shulhan Arukh, Hoshen Mishpat 711). 
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§ The mishna teaches: But one does take an oath to a minor, 
or to a representative of the Temple treasury with regard to 
consecrated property. The Gemara asks: But didn’t you say in 
the first clause that one does not take an oath concerning the 
claim of a deaf-mute, an imbecile, or a minor? 


Rav said: The halakha that one takes an oath concerning the 
claim of a deaf-mute, an imbecile, or a minor is with regard to 
one who comes to court with a claim for a debt owed to his late 
father, and it is in accordance with the opinion of Rabbi Eliezer 
ben Yaakov, as it is taught in a baraita that Rabbi Eliezer ben 
Ya’akov says: There are times when although no one claimed of 
a person that he owes money, that person takes an oath on the 
basis of his own claim. How so? If one said to another: Your 
father had one hundred dinars in my possession, but I pro- 
vided him with repayment of half that amount, he is liable to 
take an oath that he repaid half; and that is the case of one 
who takes an oath on the basis of his own claim. And the 
Rabbis say: In that case he is only like one returning a lost 
item, as the son did not claim the money at all, and is exempt 
from taking an oath. 


The Gemara asks: But is Rabbi Eliezer ben Yaakov not of the 
opinion that one who returns a lost item is exempt from taking 
an oath attesting to the fact that he did not take anything from 
it? Rav said: The baraita is referring to a case where a minor 
advanced a claim against him. The creditor’s minor son claimed 
that the debtor did not repay any part of the loan to his father. 
The debtor's partial admission came in response to that claim. 
Therefore, his admission is not comparable to the act of returning 
a lost item. 


The Gemara asks: How can the baraita be referring to the claim 
ofa minor? But didn’t you say in the mishna that one does not 
take an oath concerning the claim of a deaf-mute, an imbecile, 
or a minor? The Gemara answers: Actually, the reference is to 
an adult son; and why did Rav call him a minor? It was due to 
the fact that with regard to his father’s matters, one is like a 
minor, as he is uncertain about the particulars of his father’s 
dealings. Here, too, Rav explains that the halakha in the mishna 
that one takes an oath to a minoris referring to an adult claiming 
a debt owed to his late father. 


The Gemara asks: If so, if the son making the claim has already 
reached majority, the language of the baraita is imprecise. Why 
does the tanna describe the individual as one taking an oath on 
the basis of his own claim? This is not his own claim; it is the 
claim of others. The Gemara answers: The baraita employed 
that language because although it is the claim of others, he is 
taking an oath on the basis of that claim and his own partial 
admission. 


The Gemara challenges: All other cases where the defendant is 
required to take an oath due to a partial admission are also cases 
of a claim of others and his own admission. Yet in the baraita 
Rabbi Eliezer ben Ya'akov introduces his opinion with the term: 
There are times, indicating that the case to which he is referring, 
of one taking an oath on the basis of his own claim, is not the 
standard case of an oath due to a partial admission. 
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The Gemara answers: Rather, Rabbi Eliezer ben Ya’akov and the 
Rabbis disagree with regard to the statement of Rabba," as Rabba 
says: For what reason did the Torah say" that one who admits to 
a part of the claim must take an oath? It is because there is a pre- 
sumption that a person does not exhibit insolence" by lying in 
the presence of his creditor, who did him a favor by lending money 
to him. And this person who denies part of the claim actually wants 
to deny all of the debt, so as to be exempt, and this fact, i.e., that 
he does not deny all of it, is because a person does not exhibit 
insolence in the presence of his creditor. 


Rabba continues: And in order not to exhibit insolence, he wants 
to admit to the creditor with regard to all of the debt; and this fact, 
i.e., that he did not admit the entire debt to him, is because he may 
be temporarily avoiding paying him. He rationalizes doing so by 
saying to himself: I am avoiding him only until the time that I have 
enough money, and then I will repay him. And therefore, the 
Merciful One says in the Torah: Impose an oath on him in order 
to induce the debtor to admit the entire debt to him. 


With regard to this principle, Rabbi Eliezer ben Ya’akov maintains: 
It is no different with regard to the creditor himself, and it is no 
different with regard to his son; the debtor would not exhibit 
insolence and deny the debt. And therefore, he is not deemed as 
one returning a lost item on his own initiative; rather, this is an 
ordinary case where one admits to a part of a claim and is therefore 
required to take an oath. And the Rabbis maintain: It is in the 
presence of the original creditor that one would not exhibit inso- 
lence; but in the presence of his son, who did not lend him the 
money, he would exhibit insolence and deny the claim entirely. 
And since this debtor is not exhibiting insolence, as he could have 
denied the loan completely but instead is opting to admit to part of 
the claim, he is deemed as one returning a lost item, and his claim 
is accepted without his taking an oath. 


The Gemara asks: Can you interpret the mishna in accordance 
with the opinion of Rabbi Eliezer ben Ya’akov? Isn’t it taught in 
the former clause that if the claimant said: My late father had one 
hundred dinars in your possession, and the defendant responded: 
You have only fifty dinars in my possession, he is exempt from 
taking an oath, as he is like one returning a lost item? The Gemara 
answers: There, it is referring to a case where the claimant did not 
say: I am certain that you owe my father this money, but rather 
made an uncertain claim. In such a case, Rabbi Eliezer ben Ya’akov 
agrees that the defendant is like one returning a lost item. Here, by 
contrast, it is a case where he said: I am certain" that you owe him. 


Returning to the Gemara’s question with regard to the last clause 
of the mishna, which states that one takes an oath to a minor, or to 
a representative of the Temple treasury, Shmuel said a different 
answer: When the mishna spoke about taking an oath to a minor, 
it was referring to a case where the debtor died; the creditor must 
take an oath to the minor heir attesting that he was not repaid 
in order to collect from the minor’s property. Similarly, if one’s 
debtor consecrated his property, he takes an oath to a representative 
of the Temple treasury in order to collect from the consecrated 


property. 


HALAKHA 


Here is where he said | am certain - 


49g WONT KIN: If one 
said to another: Your late father had one hundred dinars in my 
possession, and | gave him fifty but still owe him fifty, he is 
exempt from taking even an oath of inducement, as he is like 
one returning a lost item. But if the heir initiated the litigation, 
claiming with certainty that the defendant owed his father one 


fifty, it is considered a partial admission, and the defendant is 
liable to take the oath of one who admits to part of the claim. 
Similarly, if one claimed that another's late father owed him 
one hundred dinars, and the latter's heir responded that he 
owed him only fifty, the heir is liable to take an oath (Rambam 
Sefer Mishpatim Hilkhot Toen VeNitan 4:5; Shulhan Arukh, Hoshen 


hundred dinars, and the latter responded that he owes him only Mishpat 75:20). 
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NOTES 


Rather they disagree with regard to the statement of 
Rabba — xonp maya Kby: The word: Rather, seems 
to indicate a rejection of the previous explanation. Rashi 
therefore explains that the Gemara rejects the explanation 
that the baraita refers to an adult claiming a debt that had 
been owed to his father, and reverts to the understanding 
that it refers to a minor claiming a debt that had been 
owed to his father. Accordingly, the reason Rabbi Eliezer 
ben Ya'akov deems the debtor liable to take an oath is that 
although the claimant is a minor, the loan in question was 
given by an adult. 

Rabbeinu Hananel’s version of the text does not con- 
tain the word: Rather, and he therefore maintains that the 
Gemara does not reject the explanation that the reference 
is to an adult claiming a debt owed to his father, but rathe 
explains the dispute according to that assumption, as fol- 
lows: Rabbi Eliezer ben Ya'akov holds that the principle: A 
person would not exhibit insolence in the presence of his 
creditor, applies only to the debtor's behavior toward the 
one who actually gave him the loan, but not toward his 
heir, whereas the Rabbis hold that it applies equally to the 
debtor's behavior toward an adult heir. 


For what reason did the Torah say — min AWats ma %37: 
Tosafot (Gittin 51b) explain that Rabba is asking why one 
who admits to part of a claim is not exempt from taking an 
oath due to the principle of miggo, based on the fact that 
he could have made a more advantageous claim, namely, 
a complete denial. Rabba’s answer is that one does not 
exhibit insolence by lying in the presence of his creditor to 
deny his entire debt. 


A person does not exhibit insolence — 135 "yn DIK pX: 
There is a fundamental dispute among the early authorities 
with regard to the precise reasoning behind this presump- 
ion. Rashi explains that the creditor did the debtor a favor 
by lending him money without interest, as taking interest 
is prohibited by the Torah, and one would not exhibit inso- 
ence in the presence of one who did him a favor. Accord- 
ingly, Rashi holds that one who completely denies having 
been given a deposit is suspected of lying, as the claimant 
did not do him any favor. Other early commentaries say 
hat one would not exhibit insolence and lie to someone 
who knows he is lying. This reasoning applies in the case 
of a deposit as well. 
The Ramban comments that this principle does not 
mean that one would not exhibit any insolence at all in the 
presence of his creditor, as the Gemara established (40b) 
that even one who denies a debt categorically is suspected 
of trying to avoid payment temporarily. Rather, the principle 
means that a debtor would presumably be more comfort- 
able admitting to part of the debt than denying it entirely. 
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NOTES 

Collude against an ordinary person — by xp mip 
bit: Since purchased land is liened to the preexisting 
debts of the one who sold the land, it is possible for a seller 
to collude with another who could fraudulently collect 
the land from the purchaser by claiming he had previ- 
ously lent money to the seller. After collecting the land, 
the purported debtor and creditor could split the profit. 
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HALAKHA 


A woman who comes to collect from the property of 
orphans collects only by means of an oath - x Din p33 
mawa xbx yi»: One may collect payment for a debt from 
property belonging to the debtor's heirs only after taking an 
oath similar to those mandated by Torah law, even if the heirs 
are adults (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 14:1; 
Shulhan Arukh, Hoshen Mishpat 108:17). 


Inferior-quality land - mat: When a debt is collected from 
the debtor's heir, whether he is a minor or an adult, it is col- 
lected only from the lowest-quality land possessed by the heir 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 19:1; Shulhan 
Arukh, Hoshen Mishpat 108:18). 
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The Gemara challenges: The halakha that one takes an oath to a 
minor in order to collect from a minor’s property is one that we 
learn in the mishna (45a): A woman who comes to collect the 
payment for her marriage contract from the property of orphans 
collects only by means of an oath." Why do I need two mishnayot 
to teach this halakha? 


The Gemara answers: By mentioning this halakha twice, the Mishna 
teaches us this: The halakha applies with regard to both minor and 
adult orphans, in accordance with the statement of Abaye the 
Elder; as Abaye the Elder taught: The orphans of which the Sages 
spoke are adult orphans, and needless to say, the same halakha 
also applies to minor orphans. This principle applies with regard 
to both the halakha that a debt can be collected from the property 
of an orphan only by means of an oath, and to the halakha that a 
debt can be collected from the property of an orphan only from 
inferior-quality land." 


With regard to Shmuel’s explanation of the mishna that one takes 
an oath to a representative of the Temple treasury in order to 
collect a debt from consecrated property," the Gemara asks: 
We learn this halakha in the mishna (45a): From liened property 
that has been sold one collects a debt only by means of an oath. 
And what difference is it to me whether the property was liened to 
an ordinary person, and what difference is it to me whether the 
property was liened to the Most High, i.e., it was consecrated? 


The Gemara answers: It was necessary for this halakha to be stated 
separately with regard to collecting a debt from the Temple treasury. 
Otherwise it might enter your mind to say that it is specifically 
in order to collect a debt from an ordinary person that one is 
required to take an oath, as a person is liable to collude with 
another against an ordinary person" who purchased property, by 
producing a promissory note for a debt that was already repaid in 
order to collect property from the purchasers of land that had been 
liened to that debt. But one might have thought that in order to 
collect a debt from the Temple treasury, a person is not required 
to take an oath, as a person does not collude with another against 
the Temple treasury. Therefore, the mishna teaches us that one 
is required to take an oath even in order to collect a debt from 
the Temple treasury, as one is suspected of collusion in this case 
as well. 


The Gemara asks: But doesn’t Rav Huna say that in the case of a 
person on his deathbed who consecrated" all of his property, and 
said: So-and-so has one hundred dinars in my possession, his 
statement is deemed credible, as the presumption is that a person 
does not collude with another against the Temple treasury? The 
Sages said in response: That statement applies only in the case of 
a person on his deathbed, as a person sins only for his own ben- 
efit. One is not suspected of deceiving the Temple treasury for the 
benefit of his heirs. But with regard to a healthy person, we are 
certainly concerned about collusion, even against the Temple 
treasury. 


To collect from consecrated property — wpm D231 pip: 
If one consecrated all his property, but it was liened to a 
debt, then once the Temple treasury sells the property and 
it becomes non-sacred, the creditor can collect it from the 
purchaser after taking an oath that the debt was not repaid, 
as is the halakha in any case where a creditor comes to court 
to collect liened property that had been sold (Rambam Sefer 
Hafla‘a, Hilkhot Arakhin VaHaramim 7:16). 


A person on his deathbed who consecrated - yy sw 
wrtpiw: If one consecrates all his property and later claims 
that he has a prior debt to so-and-so, or that a certain item that 
he consecrated belongs to so-and-so, his claim is not deemed 


credible, as he and the other party may have colluded together 
against the Temple treasury. Even if the purported creditor 
produces a promissory note, he can collect the property only 
after taking an oath, like any creditor who comes to court to 
collect a debt from liened property that has been sold. 

Ifa person on his deathbed consecrates all his property and 
says at the same time that he owes money to a certain person, 
his statement is deemed credible, as one presumably does not 
sin on his deathbed for the sake of others by colluding against 
the Temple treasury. According to the Ra’avad, his statement is 
deemed credible even if he made it after the time of the con- 
secration (Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 
7:18-19; Shulhan Arukh, Hoshen Mishpat 255:3). 
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MI S HN A And these are items concerning which 


one does not take an oath" by Torah law: 
Canaanite slaves, and financial documents, and land, and conse- 
crated property. Ina case where these items are stolen, there is no 
payment of double" the principal,’ nor is there payment of four 
or five times the principal’ in a case where one stole a consecrated 
animal and slaughtered or sold it. An unpaid bailee who lost one 
of these items does not take an oath" that he was not negligent in 
safeguarding it, and a paid bailee® does not pay for the loss or 
theft of one of these items. 


Rabbi Shimon says there is a distinction between different types 
of consecrated property: With regard to consecrated property 
for which one bears the financial responsibility to compensate 
the Temple treasury in the event of their loss, such as in a case 
where he vowed to bring an offering and then set aside an animal 
to be sacrificed in fulfillment of the vow, one takes an oath con- 
cerning them, as they are considered his own property. But with 
regard to consecrated property for which he does not bear the 
financial responsibility for their loss, one does not take an oath 
concerning them. 


Rabbi Meir says: There are certain items that are physically on 
the land but are not treated like land from a halakhic perspective, 
and the Rabbis do not concede to him concerning this point. 
How so? If one makes the claim: I assigned you ten grapevines 
laden with fruit to safeguard, and the other one says: They are 
only five vines, Rabbi Meir deems the defendant liable to take 
an oath, as he admitted to a part of the claim, and although the 
claim concerned grapevines, the primary aspect of the claim was 
the grapes. And the Rabbis say: The halakhic status of anything 
that is attached to the land is like the land itself, and therefore he 
is exempt from taking an oath. 


One takes an oath only concerning an item that is defined by 
size, by weight, or by number. How so? If the claimant says: I 
transferred to you a house full of produce, or: I transferred to 
you a pouch full of money, and the other person says: I do not 
know how much you gave me, but what you left in my possession 
you may take, and the amount in the house or pouch at that time 
is less than that claimed by the claimant, the defendant is exempt 
from taking an oath, as the amounts in the claim and the admission 
are undefined. But if this party says that the house was full up to 
the ledge, and that party says that it was full up to the window, 
the defendant is liable to take an oath, as the dispute relates to a 
defined amount. 


BACKGROUND 


Payment of double the principal -593 bwn: A thief must repay 
twice the value of a stolen item (see Exodus 22:3), i.e., he must return 
the stolen item to its owner and make an additional payment equal 
to the value of the item. This additional paymentis a fine. Accordingly, 
a thief is required to make this payment only if he is apprehended by 
others. If he voluntarily admits his wrongdoing and seeks to return 
the stolen item or its value, he does not pay the fine. One who takes 
an oath that an item placed in his care was stolen is liable to pay 
double if the item is found to be still in his possession. 


Payment of four or five times the principal - Twami Tya% hwn: 
One who steals an ox and then sells or slaughters it is liable to pay its 
owner five times the value of the stolen animal. If the stolen animal 
is a sheep, the restitution required is four times the animal's value 
(see Exodus 21:37). 


Unpaid bailee...paid bailee - 12¥ xWi2...0an aiw: The Torah 
describes four categories of bailees, each of whom is administered 
an oath under different circumstances when he is unable to return 
the item with which he was entrusted. 

An unpaid bailee is one who accepts an item for safeguarding 
without remuneration and without permission to use it for his own 


benefit. He is not required to recompense the owner of the item if it 
is lost or if it is stolen from him or taken away by forces beyond his 
control. He is liable only if he is criminally negligent or if he misap- 
propriates the item (see Exodus 22:6-8). 

A paid bailee is one who accepts an item for safeguarding, for a 
fee. In addition to the responsibilities imposed on an unpaid bailee, 
a paid bailee must compensate the owner of the item if it is lost 
or stolen. He is exempt from liability if the item is taken by armed 
robbers or damaged due to circumstances beyond his control (see 
Exodus 22:9-12). 

The third type of bailee is a borrower, one who receives an item 
from its owner with permission to use it and without having to pay 
for its use. Since the borrower enjoys the full benefit of the use of 
the item, the Torah holds him responsible for it, and he must make 
restitution if it is lost, stolen, or destroyed, even as a result of circum- 
stances beyond his control (see Exodus 22:13-14). 

The last category of bailee is a renter, who pays a fee for the use 
of an item. The Torah (Exodus 22:14) mentions this category, but does 
not set out his responsibility if the rented item is lost or stolen. The 
Sages disagreed as to whether his responsibilities resemble those of 
a paid bailee or an unpaid bailee. 
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HALAKHA 


Items concerning which one does not take an 
oath — py pyaw pew DaT: One does not 
take an oath by Torah law, whether an oath of 
admission to part of a claim, an oath resulting 
from the testimony of a single witness against him, 
oran oath of the bailees, concerning the following 
items: Land, Canaanite slaves, financial documents, 
items consecrated to the Temple treasury, and 
the property of gentiles. One does take an oath 
of inducement, or any other oath by rabbinic law 
(Shakh), concerning these items. But by extension 
of an oath, one may take even an oath by Torah 
law concerning these items. 

Although one does not take an oath concern- 
ing an item consecrated to the Temple treasury, 
one does take an oath concerning an item 
donated to the poor, to a synagogue, toward 
the purchase of a Torah scroll, or for other such 
purposes (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 5:1; Shulhan Arukh, Hoshen Mishpat 95:1). 


There is no payment of double - byn maps 
ba: If one steals consecrated property, whether 
from the Temple treasury or from the one who 
consecrated it, he is exempt from paying double 
the principal and from paying four or five times 
the principal if he steals an animal and slaugh- 
ters or sells it. Similarly, one who steals Canaanite 
slaves, financial documents, or land is not liable 
to pay double (Rambam Sefer Nezikin, Hilkhot 
Geneiva 2:1). 


An unpaid bailee does not take an oath, etc. - 
aayaw ives Dan wai: The halakhot of bailees do 
not apply to land, Canaanite slaves, financial docu- 
ments, property of gentiles, or items consecrated 
to the Temple. If these items are lost, an unpaid 
bailee does not take an oath, and a paid bailee, 
a renter, and a borrower are not liable to pay. A 
paid bailee forfeits his payment unless he takes an 
oath that he safeguarded the item appropriately. If 
the bailee was negligent, the authorities disagree 
as to whether or not he is liable. With regard to 
all of these items besides consecrated items, the 
bailee is exempt even from taking an oath that 
the item is not still in his possession (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 2:1; Shulhan Arukh, 
Hoshen Mishpat 95:1, 301:1). 
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re E M ARA From where do we derive that one is exempt 


from the payment of double the principal with 
regard to the items mentioned in the mishna? It is as the Sages taught 
in a baraita with regard to the verse that discusses double payment: 
“For every matter of trespass, whether it be for an ox, for a donkey, for a 
sheep, for clothing, or for any manner of lost thing ... he shall pay double 
to his neighbor” (Exodus 22:8). This verse is expounded in the following 
manner: The phrase “for every matter of trespass” is a generalization; 
the phrase “whether it be for an ox, for a donkey, for a sheep, for cloth- 
ing” is a detail; and when the verse states: “Or for any manner of lost 
thing,” it then generalized again. 


Consequently, this verse contains a generalization, and a detail, and a 
generalization, and one of the thirteen principles of exegesis states that 
in such a case you may deduce that the verse is referring only to items 
similar to the detail. Applying this principle here, one may conclude that 
just as each of the items mentioned in the detail is clearly defined as an 
item that is movable property and has intrinsic monetary value, so too, 
anything that is movable property and has intrinsic monetary value is 
subject to double payment. 


Land is therefore excluded, as it is not movable property. Canaanite 
slaves are also excluded, as they are compared to land in many areas 
of halakha. Financial documents are excluded, since although they 
are movable property, they do not have intrinsic monetary value. 
The value of the paper itself is negligible; documents are valuable only 
because they serve as proof of monetary claims. Finally, consecrated 
property is excluded because it is written in the verse: “He shall pay 
double to his neighbor,’ i.e. to his fellow man, but not to a representative 
of the Temple treasury. 


The mishna teaches: And there is no payment of double the principal, 
nor is there payment of four or five times the principal for stealing 
consecrated animals. The Gemara asks: What is the reason for the exclu- 
sion of the payment of four or five times the principal? The Gemara 
answers: Since payment of double the principal is excluded, that leaves, 
in a case where one steals and then slaughters or sells a consecrated 
animal, a total payment of only three or four times the principal, as the 
payment of double the principal is included in the larger payment for 
selling or slaughtering it. Therefore, since the Merciful One states in the 
Torah fourfold or fivefold payment, and not threefold or fourfold 
payment, one who steals a consecrated animal and slaughters it or sells 
it is exempt from the additional payments. 


§ The mishna teaches: An unpaid bailee who lost one of the excluded 
items does not take an oath. The Gemara asks: From where are these 
matters derived? The Gemara answers that it is as the Sages taught in 
a baraita: 


The verse introduces the halakhot with regard to an unpaid bailee with 

the phrase: “Ifa man delivers to his neighbor silver or vessels to safeguard” 
(Exodus 22:6). The phrase “if a man delivers to his neighbor” is a 

generalization, “silver or vessels” is a detail, and when the verse states: 

“To safeguard,” it then generalized again. Consequently, this verse 

contains a generalization and a detail and a generalization, in which 

case you may deduce that the verse is referring only to items similar 
to the detail. Applying this principle here, one concludes that just as 

each of the items mentioned in the detail is clearly defined as an item 

that is movable property and has intrinsic monetary value, so too, 
an unpaid bailee takes an oath concerning anything that is movable 

property and has intrinsic monetary value. 
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Land is therefore excluded, as it is not movable property. Canaan- 
ite slaves are excluded, as they are compared to land in many areas 
of halakha. Financial documents are excluded, since although they 
are movable property, they do not have intrinsic monetary value. 
Consecrated property is excluded because it is written in the verse: 
“Ifa man delivers to his neighbor.” This term indicates that both the 
one depositing the item and the bailee must be people, and not the 
Temple treasury. 


§ The mishna teaches that a paid bailee does not pay for the loss 
or theft of one of these items. The Gemara asks: From where do 
we derive this halakha? The Gemara answers: It is as the Sages 
taught in a baraita: The verse introduces the halakhot with regard to 
a paid bailee with the phrase: “If a man delivers to his neighbor a 
donkey, or an ox, or a sheep, or any animal to guard” (Exodus 22:9). 
The phrase “if a man delivers to his neighbor” is a generalization, 
the phrase “a donkey, or an ox, or a sheep” is a detail, and when 
the verse states: “Or any animal to safeguard,” it then generalized 
again. Consequently, this verse contains a generalization, and a 
detail, and a generalization, which excludes any item that is not 
similar to the detail, as delineated in the previous baraita with regard 
to an unpaid bailee, up to and including the last clause of that baraita: 
Consecrated property is excluded because it is written in the verse: 
“Ifa man delivers to his neighbor.” 


§ The mishna teaches: Rabbi Meir says: There are certain items 
that are like land with regard to their form, but are not treated like 
land from a halakhic perspective; and the Rabbis do not concede 
that this is so, as they hold that the halakhic status of anything that 
is attached to the land is like the land itself. The Gemara challenges: 
By inference, does Rabbi Meir hold that the halakhic status of 
anything that is attached to the land is not like land? If so, rather 
than disagreeing with regard to grapevines laden with fruit, let 
them disagree with regard to fruitless vines, as Rabbi Meir holds 
that the halakhic status of the vines themselves is not like that of 
the land. 


Rabbi Yosei, son of Rabbi Hanina, said that they disagree here 
not with regard to any item that is attached to the land, as Rabbi 
Meir concedes that such items usually have the halakhic status of 
the land itself. The dispute is specifically with regard to grapes 
that are ready to be harvested," as Rabbi Meir holds that their 
halakhic status is similar to that of grapes that are already harvested, 
and the Rabbis hold that their halakhic status is not similar to 
that of grapes that are already harvested, and that they still have 
the status of land. 


HALAKHA 


With regard to grapes that are ready to be harvested - w393 
anb nimy: If one gives another items attached to the land for 
safeguarding, their status with regard to the halakhot of bailees 
is like that of land, even if he gave him grapes that are ready to 
be harvested from the vine, in accordance with the opinion of 
the Rabbis (Maggid Mishne). 

With regard to admission to part of a claim, the Rambam, 
whose words are replicated in the Shu/han Arukh, writes that 
if one made a claim against another with regard to grapes or 
grain that are ready to be harvested and no longer benefit from 
being attached to the land, and the defendant admits to part 
of the claim and denies the rest, the defendant is liable to take 
an oath, as he would be concerning a claim of movable prop- 
erty. The Ra'avad and the Tur conclude that the Rambam rules 


in accordance with the opinion of Rabbi Meir with regard to 
admission to part of a claim. By contrast, the Shakh and the Gra 
maintain that the Rambam rules according to the opinion of 
the Rabbis and understands their opinion in accordance with 
the interpretation of the Ri Migash, that produce that is ready 
to be harvested is treated like land only if it was given to the 
defendant as a deposit; if it was given to him through any other 
type of transaction, the Rabbis concede that it has the halakhic 
status of movable property. Nevertheless, these authorities rule 
that produce that is ready to be harvested has the status of land 
regardless of the manner in which it was given to the defen- 
dant, in accordance with the opinion of the majority of the early 
authorities (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 5:4 
and Hilkhot Sekhirut 2:4; Shulhan Arukh, Hoshen Mishpat 95:2). 
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§ The mishna teaches that one takes an oath only concerning an 
item that is defined by size, by weight,’ or by number. How so? 
If the claimant says: I delivered to you a house full of produce, and 
the other person says: I do not know how much you gave me, but 
what you left in my possession you may take, and the amount in the 
house is less that that claimed by the claimant, the defendant is 
exempt from taking an oath. Abaye said: They taught this halakha 
only in a case where the claimant said to him: I gave you a house 
full of produce, without specification. But ifhe said to him: I gave 
you this specific house full of produce," his claim is known" and 
defined, and the defendant is therefore required to take an oath 
concerning it. 


Rava said to him: If so, rather than teaching in the last clause 
of the mishna: If this party says that the house was full up to the 
ledge, and that party says that it was full up to the window, the 
defendant is liable to take an oath, let the tanna distinguish and 
teach the distinction within the case itself, where the claim was 
for a house full of produce, and say: In what case is this statement, 
that the defendant is exempt, said? It is said in a case where the 
claim was for an unspecified house full of produce; but if the claim 
was for this particular house full of produce, the defendant is liable 
to take an oath. Since the mishna did not make this distinction, 
evidently the defendant is exempt even if the claim is referring to 
a specific house. 


Rather, Rava said: The defendant is never liable to take an oath 
unless the claimant claims from him an item thatis defined by size, 
by weight, or by number, and the defendant admits to him with 
regard to a part of the claim that is an item that is defined by size," 
by weight, or by number. 


NOTES 


One takes an oath only concerning an item that is defined by size, 


by weight, etc. - ^3) Spumawy TIW vat by Kyy pya py: The 
early commentaries cite the Mekhilta, where this halakha is derived 
from the juxtaposition between the words “silver” and “vessels” in the 


verse: “If a man delivers to his neighbor silver or vessels to safeguard” 


(Exodus 22:6). This verse is the source for the halakhot concerning an 
oath administered due to admission of part of a claim (see 39b). The 
juxtaposition teaches that just as silver is an item that is normally 
measured, so too, the vessels concerning which one takes an oath 
must be measured and defined. Conversely, the Rid explains that a 
claim for an undefined item is tantamount to an uncertain claim, as 
it may derive from a mistake or a lack of accurate knowledge on the 
part of the claimant. Therefore, the defendant is exempt from taking 
an oath in this case. 


This house full of produce - xha mt ma: If one claimed ten kor of 
produce from another, and the latter responded: | did not measure 
the amount you gave me, but what you left in my possession you 
may take; or if one said to another: | have a house full of produce 
in your possession, and the latter responded: You have only ten kor 


in my possession, in these cases, the defendant is exempt from tak- 


ing an oath, even if in the second case the claimant mentioned a 
specific house. This is in accordance with the opinion of Rava. If one 
claimed that he gave another a specific house full of produce up to 
the ledge, and the defendant responded that it was full only up to 
the window, the defendant is liable to take an oath concerning his 
claim. This requirement applies in a case where the defendant cannot 
return the produce itself and is liable to pay its value, e.g., it rotted 
due to his negligence; but in a case where the produce itself can be 
returned, the defendant is not liable to take an oath, as with regard 
to the produce he admits he owes the claimant, he can say to him: 
Here you are, and this is not considered an admission to part of the 
claim (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 4:2-3, and see 
1:3; Shulhan Arukh, Hoshen Mishpat 88:24). 
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HALAKHA 


His claim is known — maayo KY»: Rashi explains that although the 
claim does not relate explicitly to a defined amount, it can be defined 
easily by measuring the house, and the defendant's claim can also be 
measured by checking how much of the house is empty. The Ritva 
adds that the essential dispute between Abaye and Rava is whether 
the scope of the claim must be clear when it is stated, or whether 
it sufficient that it can be clarified, e.g., through the court going to 
measure the house. Josafot maintain that according to Rava, even a 
claim concerning a specific house full of produce cannot be defined 
accurately, as a house filled with produce is not normally full to its 
entire capacity. 


And he admits to him with regard to an item that is defined by size, 
etc. — ^D TINaY 1273 b Mi; One who admits to part of a claim is 
liable to take an oath by Torah law only if the claim is for an item that 
is defined by size, weight, or number, and the part that the defendant 
admits to is also defined by size, weight, or number, e.g., where the 
claim is for ten dinars, or a kor of produce, or two litra of silk, and the 
defendant claims that he owes only one dinar, or a half-kor of produce, 
or one litra of silk. If one claims that the defendant owes him a pouch 
full of dinars, and the latter responds that he owes him only three 
dinars, the defendant is exempt from taking an oath by Torah law. He 
is also exempt if one claims one hundred dinars, and the defendant 
responds: You gave me only a bundle of dinars, and | did not count 
exactly how many there were; what you left in my possession you 
may take (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 4:1; Shulhan 
Arukh, Hoshen Mishpat 88:23). 
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The Gemara comments: It is taught in a baraita in accordance with 
the opinion of Rava: If the claimant says: I have a kor of produce 
in your possession, and the other one says: Nothing of yours is 
in my possession, the defendant is exempt from taking an oath, as 
he denies the entire debt. If he says: I have a large candelabrum in 
your possession," and the defendant responds: You have only a 
small candelabrum in my possession, he is exempt from taking 
an oath, as he admits not to part of the claim, but to possessing a 
different item. Similarly, if the claimant says: I have a large belt" 
in your possession, and the defendant responds: You have only 
a small belt in my possession, he is exempt from taking an oath. 


The baraita continues: But if the claimant said to him: I have a kor 
of produce in your possession, and the other one says: You have 
only a half-kor in my possession, he is liable to take an oath. Simi- 
larly, if the claimant says: I have a candelabrum weighing ten litra 
in your possession, and the defendant responds: You have only a 
five-litra candelabrum in my possession, he is liable to take an oath. 


The baraita concludes: The principle of the matter is that the defen- 
dant is never liable to take an oath unless the claimant claims from 
him an item that is defined by size, or by weight, or by number, 
and the defendant admits to him with regard to a part of the claim 
that is an item that is defined by size, by weight, or by number. 


The Gemara asks: What does the baraita add that was not already 
taught, by mentioning the principle of the matter? Doesn’t the 
baraita mention this principle to add that even if the claim is for 
this specific house full of produce, the defendant is exempt, as this 
is not considered an item defined by size? Accordingly, the baraita 
is in accordance with the opinion of Rava. 


Having cited the baraita, the Gemara now analyzes it: What is dif- 
ferent about a case where the claimant claimed a large candelabrum 
and the defendant admitted to owing a small candelabrum that 
renders the defendant exempt from taking an oath? It is because 
that which he claimed from him, he did not admit to at all, and 
that which he admitted to, he had not claimed from him. If so, in 
a case where the claimant claimed a ten-litra candelabrum and the 
defendant admitted to owing a five-litra candelabrum, the defendant 
should also be exempt, as that which he claimed from him, a heavier 
candelabrum, he did not admit to at all, and that which he admitted 
to, a lighter candelabrum, he had not claimed from him. 


Rabbi Shmuel bar Rav Yitzhak said: Here in the latter case we are 
dealing with a candelabrum composed of segments? that detach; 
the defendant is liable to take an oath because he admits to owing 
him part of the candelabrum claimed by the claimant. 


The Gemara asks: If so, let the baraita teach the case in which the 
defendant is liable to take an oath involving a belt as well, and 
interpret the case as referring to a belt made of pieces that are con- 
nected to each other; the claimant claims a belt with a larger number 
of pieces, and the defendant claims that he owes him a belt with 
fewer pieces. Rather, clearly the baraita is not teaching cases involv- 
ing items made of pieces connected to each other. Here too, in the 
case of the candelabrum, the baraita is not teaching a case of a 
candelabrum composed of segments that detach. 


HALAKHA 


BACKGROUND 
Candelabrum composed of segments — min 
niyn by: This drawing depicts a mishnaic-era 
collapsible candelabrum and its component 
parts, which were found at Pompeii. 


Collapsible candelabrum 


| have a large candelabrum in your possession — mits min 
ma 4 w»: If one claimed a large candelabrum from another, 
and the latter admitted to owing him a small candelabrum, 

the defendant is exempt from taking an oath, as these are two 

different items, unless the reference is to a candelabrum com- 
posed of segments that come apart, enabling one to increase or 
reduce its size. If the claimant claimed a ten-/itra candelabrum, 
and the defendant admitted to owing him a five-/itra candela- 
brum, he is liable to take an oath due to his partial admission, as 


one can reduce a ten-/itra candelabrum to a weight of five litra 
by scraping it (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
3:9; Shulhan Arukh, Hoshen Mishpat 88:25). 


Large belt, etc. - ^3) moins mits: If one said to another: | have 
a large belt in your possession, and the latter responded: You 
have only a small belt in my possession, the latter is exempt 
from taking an oath. This is because one cannot turn a long 


belt into a short one by simply cutting off one of the edges, 


as the edges have a distinct form (Sma). If the claim was for a 
belt made of pieces that are connected to each other, and the 
defendant admitted to owing a shorter belt that includes fewer 
pieces, he is liable to take an oath. Similarly, if the claim was for a 
piece of fabric twenty cubits long, and the defendant admitted 
to owing a ten-cubit piece, he is liable to take an oath (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 3:9; Shulhan Arukh, Hoshen 
Mishpat 88:26-27). 
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NOTES 


And the other party produce the deposit - mba rex 
timpan nx: The commentaries discuss why this concern 
necessitates a rabbinic ordinance. Rashi and Rabbeinu 
Hananel explain that if the collateral is found to be worth 
more than the debtor claimed, he will be disqualified 
from bearing witness, as he took a false oath. Josafot point 
out that in tractate Bava Metzia (34b) Rabbeinu Hananel 
rejects this interpretation, claiming that the Sages would 
not institute an ordinance for the benefit of liars. Never- 
theless, it should be noted that according to Rashi, the 
concern is not that the debtor is lying intentionally, but 
that his appraisal of the item's value was not accurate. In 
any event, Tosafot explain that even if the debtor's claim 
is found to be true, by producing the deposit the creditor 
would render the oath superfluous, and therefore, such 
an oath will have been taken in vain. 

The Rif writes that the Sages instituted this provision 
to prevent a desecration of the name of God. Some com- 
mentaries understand this reasoning as following the 
interpretation of Tosafot, that the purpose of the provi- 
sion was to prevent the taking of an oath in vain. Others 
explain it in accordance with the interpretation of Rashi, 
i.e., even if the debtor did not lie intentionally, his inac- 
curate oath would be a desecration of the name of God 
(Shakh). 
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Rather, Rabbi Abba bar Memel said that the case of a candela- 
brum is different because one can scrape a ten-litra candelabrum 
and reduce it to a five-litra one. Therefore, he admitted to a part 
of the claim. 


MI SHNA There is a case of one who lends money 


to another on the basis of collateral, and 
the collateral was lost while in the possession of the creditor, 
and the creditor says to the debtor: I lent you a sela on the basis 
of that collateral" and that collateral was worth a shekel, i.e., a 
half-sela. Therefore, you owe me a shekel. And the other individual, 
the debtor, says in response to that claim: That is not the case. 
Rather, you lent me a sela on the basis of that collateral, and the 
collateral was worth a sela; I owe you nothing. In this case, the 
debtor is exempt from payment. 


There is a case of a creditor who claims: Ilent you a sela on the basis 
of that collateral and it was worth a shekel. And the other indi- 
vidual, the debtor, says: That is not the case; rather, you lent me 
a sela on the basis of that collateral, and the collateral was worth 
three dinars, i.e., three-quarters of a sela. In this case, the debtor is 
liable to take an oath, due to the fact that he responded to the claim 
of the creditor with a partial admission. 


If in that case the debtor said: You lent me a sela on the basis of 
that collateral" and the collateral was worth two sela, so now you 
owe me a sela. And the other party, i.e., the creditor, said: That is 
not the case; rather, I lent you a sela on the basis of that collateral 
and the collateral was worth a sela. Here, the creditor is exempt. If 
in that case the debtor said: You lent me a sela on the basis of that 
collateral and the collateral was worth two sela. And the other 
party, i.e., the creditor, said: That is not the case; rather, I lent you 
a sela on the basis of that collateral and the collateral was worth 
five dinars. Here, the creditor is liable to take an oath due to the 
fact that he responded to the claim of the debtor with a partial 
admission. 


And who takes the oath? The one in whose possession the deposit 
had been located, i.e., the creditor, who took collateral from the 
debtor. The Sages instituted this provision lest this party, i.e., the 
debtor, take an oath and the other party, i.e., the creditor, produce 
the deposit" and prove the oath false. 


| lent you a sela on the basis of that collateral, etc. - yop 
^3) voy spor: If one lends money to another on the basis of 
collateral and the collateral was stolen or lost, and the creditor 
claims that the loan was of a greater value than the collateral, 


the debtor claims that 


an oath of inducemen 


creditor takes an oath 


Arukh, Hoshen Mishpat 88:9-10). 


he value of the collateral was equal tothe if the debtor believes the creditor's statement that he lost the 
value of the loan, the creditor takes an oath of the bailees that collateral, or if there are witnesses to that effect, the creditor 
the collateral is not in his possession, and then the debtor takes 
by rabbinic law, as one who comp 
denies a claim, and he is then exempt from payment. 

creditor claims that the value of the collateral was lower tha 
value of the loan, and the debtor admits that its value was 

but claims it was higher than the assessment of the creditor, the 
hat the item is not in his possession, and 
the debtor takes an oath by Torah law of one who admits to a 
part of the claim, and pays the amount that he admits he owes 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 13:4; Shulhan 


HALAKHA 


You lent me a sela on the basis of that collateral, etc. — yoo 
^D) voy ann: If the creditor claims that the collateral was lost 
and that its value equaled the value of the loan, and the debtor 


and claims that the collateral was worth more than the loan, then 


takes an oath of inducement and is exempt. If the debtor does 


etely not believe the creditor and the creditor has no witnesses, the 
f the creditor takes an oath of the bailees attesting to the fact that the 
nthe collateral is not in his possession, and based on the principle of 
ower extension of an oath, he also takes an oath with regard to the 


value of the collateral. 
f the creditor admits that the collateral was worth more than 
the loan but claims it was worth only one dinar more, and the 
debtor claims it was worth one sela, i.e., four dinars, more, the 
creditor pays one dinar, takes an oath that the collateral was 
not worth more, and adds an oath that the collateral is not in 
his possession (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
13:4; Shulhan Arukh, Hoshen Mishpat 88:12). 
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C E M A To which case is the final statement in the 
mishna, which says the creditor is the one 
who takes the oath, referring? If we say it is referring to the case in 
the latter clause of the mishna, where the debtor claims that the 
collateral was worth more than the loan, derive this halakha from 
the fact that the oath is anyway taken by the creditor, as he is the 
defendant in this case. The additional statement is superfluous. 


In response, Shmuel says: This statement relates to the case in the 
first clause of the mishna, where the debtor is the defendant. And 
Rabbi Hiyya bar Rav similarly says that it relates to the first clause. 
And Rabbi Yohanan similarly says that it relates to the first clause. 


The Gemara asks: What did the amora’im mean by: The first clause? 
The Gemara answers: They were not referring to the very first 
halakha in the mishna, but rather to the latter part of the first clause: 
There is a case ofa creditor who claims: I lent you a sela on the basis 
of that collateral and it was worth a shekel. And the other indi- 
vidual, the debtor, says: That is not the case; rather, you lent me a 
sela on the basis of that collateral and the collateral was worth three 
dinars, i.e., three-quarters of a sela. In this case, he is liable to take 
an oath. As in this case, the oath should in principle be taken by the 
debtor, since he is the one who admitted to a part of the creditor’s 
claim, but the Sages removed the obligation to take an oath from 
the debtor and imposed it on the creditor, deeming him liable to 
take an oath that the collateral was not worth more than a shekel. 


The Gemara notes: And now that Rav Ashi says that we maintain 
that two oaths are taken in this case, as this party, the creditor, takes 
an oath that the collateral is not in his possession," and that party, 
the debtor, takes an oath concerning how much the collateral was 
worth, this is what the mishna is saying: Who takes an oath first? 
The one in whose possession the deposit had been located, i.e., the 
creditor, first takes an oath that the collateral is not in his possession, 
lest this party, the debtor, take an oath and then the other party, 
the creditor, produce the deposit and prove the oath false. 


§ Shmuel says: With regard to one who lent one thousand dinars 
to another and took from him the handle ofa sickle as collateral," 
if the handle of the sickle is lost, the creditor has lost the entire 
sum of one thousand dinars, even though the lost collateral was 
worth less. But if he took two handles as collateral and only one of 
them was lost, the creditor does not lose the entire debt; he loses 
only the value of the handle that he lost. 


HALAKHA 


This party takes an oath that it is not in his possession, etc. - 
ADMO AY yaw Mm: If the collateral for a loan of four dinars 

was lost, and ‘the creditor claims that the collateral was worth two 

dinars, whereas the debtor claims that it was worth three dinars, 
the creditor must first take an oath that the collateral is not in his 

possession, and then the debtor takes an oath that it was worth 

three dinars, due to his partial admission. The debtor then pays 

the remaining dinar (Rambam Sefer Mishpatim, Hilkhot Malve 

VeLoveh 13:4; Shulhan Arukh, Hoshen Mishpat 72:9). 


And took from him the handle of a sickle as collateral - jaw 
xbant KAD mh: If the collateral is worth less than the debt, e.g., 
the debt is for one thousand dinars and the collateral is the 
handle of a sickle, but the creditor stated explicitly at the time 
of the loan that he is accepting the collateral for the entire debt, 
Rabbeinu Yitzhak of Dampierre, cited in Tur, rules that if the col- 
lateral is lost, the entire debt is canceled, even if there was no 


explicit stipulation that if the collateral is lost the debt is canceled. 
This is in accordance with the opinion of Shmuel. 

The geonim rule that the value of the collateral is merely 
deducted from the debt, even if the creditor stated explicitly that 
he is accepting the collateral even though it is worth less than 
the debt, contrary to the opinion of Shmuel. Both rulings follow 
the version of the text cited by Rabbeinu Hananel, according to 
which Shmuel was referring to a case where the creditor stated 
explicitly that he was accepting the collateral to cover the entire 
debt. 

Tosafot maintain that in a case where the creditor stipulated 
that if the collateral is lost the debt is canceled, the geonim con- 
cede that he loses the entire debt; the Bah disagrees. The conclu- 
sion in the Shakh is that since this halakha is subject to a dispute, 
the burden of proof rests upon the claimant, and therefore he 
cannot collect the debt (Tur, Hoshen Mishpat 72; Shulhan Arukh, 
Hoshen Mishpat 72:2, and in the comment of Rema). 


NOTES 
This party takes an oath that it is not in his possession — 
mwa FYR yaw m: This oath is due to the concern 
that the creditor may want to gain possession of the 
collateral, and may even be willing to pay for it, but 
knowing that the debtor would not willingly sell it, he 
might falsely claim that it was lost. 
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BACKGROUND 
Dispute between tanna‘im — xan: When an amoraic 
dispute is shown to parallel a tannaitic dispute, the 
Gemara states: This amoraic dispute is the subject of, or 
is parallel to, a dispute between tanna‘im. The benefit of 
matching an amoraic dispute to a tannaitic one is that 
the latter helps to clarify the former. If, for example, the 
principles are parallel but the applications in the two 
texts differ, an alternative expression helps elucidate 
the respective opinions of both the tanna‘im and the 
amoraim. 

When the Gemara uses this expression without pre- 
ceding it with the term: Let us say, the proposed parallel 
between the amoraic dispute and the tannaitic dispute 
is usually accepted. The Gemara's use of the term: Let us 
say, might introduce an investigation into the current 
amoraic dispute and the earlier tannaitic one in order to 
accentuate subtle differences between them. 
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And Rav Nahman says: Even if he took two handles and only 
one of them was lost, he has lost five hundred dinars, i.e., half the 
debt. If the other one was then also lost, he has lost the entire 
debt. But if he took a handle and a piece of silver as collateral 
and then lost the handle, he has not lost’ half the debt, as he presum- 
ably relied on the silver, not the handle, for payment. The Sages of 
Neharde’a say: Even if he took a handle and a piece of silver, and 
the piece of silver was lost, he has lost half the debt. If the handle 
was then lost, he has lost the entire debt. 


The Gemara challenges Shmuel’s opinion based on the mishna. We 
learned in the mishna: There is a case of a creditor who claims: I 
lent you a sela on the basis of that collateral and it was worth a 
shekel. And the other individual, the debtor, says: That is not 
the case; rather, you lent me a sela on the basis of that collateral 
and the collateral was worth three dinars, i.e., three-quarters of a 
sela. In this case, the debtor is liable to take an oath. According to 
Shmuel’s opinion that if the collateral is lost, the debt is canceled, 
let the debtor say to him: You have already received repayment of 
the debt by means of the collateral. 


The Gemara answers: The halakha in the mishna is with regard to 
a case where the creditor stated explicitly" that he is taking the 
collateral only to assure payment of the value of the item, and not 
as full repayment. Therefore, since there is a dispute with regard to 
the collateral’s monetary value, the two parties must litigate this 
matter. Shmuel, by contrast, was referring to a case where the credi- 
tor did not state explicitly whether he was taking the collateral to 
cover only its monetary value or the entire debt. In that case, it is 
presumed that he took it to cover the entire debt. 


The Gemara suggests: Let us say that Shmuel’s ruling is the subject 
of a dispute between tanna’im,? as it is stated in a baraita: With 
regard to one who lends money to another on the basis of collat- 
eral, and the collateral was lost, he must take an oath that it was 
in fact lost and may then take his money; this is the statement of 
Rabbi Eliezer. Rabbi Akiva says that the debtor can say to the 
creditor: Didn’t you lend me the money only on the basis of the 
collateral? Since the collateral was lost, your money is lost as well. 


But with regard to one who lends another person one thousand 
dinars with a promissory note," and in addition to the note, the 
debtor left collateral in the creditor’s possession, all agree that 
since the collateral was lost, his money is lost as well. Since he had 
a promissory note as proof of the loan, the collateral was clearly 
taken as potential repayment. 


The Gemara asks: What are the circumstances under which Rabbi 
Eliezer and Rabbi Akiva disagree? If it is a case where the collateral 
was worth the amount of money that he lent to him, 


If he took a handle and a piece of silver he has not lost, 
etc. - 13) xb xD KAP: Rashi explains that since a piece of 
silver has significant monetary value, and is an item that is 
commonly used as payment, the creditor presumably took it 
not as ordinary collateral, but as a form of payment in case 
debtor did not repay him. 

Tosafot suggest other interpretations; one of these is that 
if part of the collateral is lost, its relative value is assessed, and 
the commensurate percentage of the debt is canceled. For 
example, if the piece of silver is worth nine times the value 
of the handle, and the handle is lost, one-tenth of the debt 
is canceled. 

Another suggestion by Josafot is that the piece of silver 
is considered the main collateral, as the creditor presumably 
relied on it due to its higher value. Therefore, if it is lost, half the 
debt is canceled, whereas if the handle is lost, only its value is 
deducted from the debt. The Sages of Neharde’a, on the other 
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hand, hold that even if only the handle is lost, half the debt 
is canceled. Accordingly, Tosafot modify the wording of the 
statement of the Sages of Neharde’a to read: Even if he took 
a handle and a piece of silver, and the handle was lost, he has 
lost half the debt. If the piece of silver was then lost, he has lost 
the entire debt. 


The halakha in the mishna is with regard to a case where 
he stated explicitly — W391 pman: This is the version of 
the text cited by Rashi and the Rif. Rabbeinu Hananel and 
Rabbeinu Tam have a different version, which reads: The 
halakha in the mishna is with regard to a case where he 
did not state explicitly, whereas Shmuel was referring to a 
case where he stated explicitly. Rabbeinu Hananel explains 
that Shmuel maintains that the creditor loses the debt only 
if he stated explicitly that although the collateral is worth less 
than the debt, he accepts it as security for the entire payment. 


Rabbeinu Tam explains the case in which the creditor loses 
the debt differently: The creditor stipulated that if he loses the 
collateral the debt is canceled. Accordingly, the novel element 
of Shmuel's statement is that this stipulation is not considered 
a transaction with inconclusive consent, which does not take 
effect. 


One who lends one thousand dinars with a promissory note, 
etc. = 12) WHI Tt aby man: The reason Rabbi Eliezer con- 
cedes in this case is that he holds that a creditor may demand 
collateral as a means of remembering and proving that there 
was a loan. In this case, though, the promissory note serves 
as both a reminder of the debt and a means to compel the 
debtor to pay. Therefore, it is clear that the creditor took the 
collateral as a means of repayment in case the debtor did not 
pay. It follows implicitly that if the collateral is lost, the creditor 
cannot collect the debt. 
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what is the reasoning of Rabbi Eliezer, who holds that although 
the collateral was lost, the debtor is still liable to pay? Rather, is it 
not a case where the collateral was not worth the amount of money 
that he lent him? And accordingly, they disagree with regard to 
the ruling of Shmuel. Rabbi Akiva holds in accordance with the 
opinion of Shmuel, that if the collateral is lost the entire debt is 
canceled, and Rabbi Eliezer disagrees with this opinion. 


The Gemara rejects this suggestion: No, in a case where the collateral 
was not worth the value of the loan everyone is of the opinion that 
the ruling is not in accordance with the opinion of Shmuel. But 
here the dispute is with regard to a case where the collateral was 
worth the amount of money that he lent him, and they disagree 
with regard to the opinion of Rabbi Yitzhak. As Rabbi Yitzhak 
says: From where is it derived that a creditor acquires collateral" 
given to him and is considered its owner as long as the item is in 
his possession? As it is stated with regard to a creditor who returns 
the collateral to the debtor for his personal use: “And it shall be a 
righteousness for you” (Deuteronomy 24:13). 


Rabbi Yitzhak infers: If the creditor does not acquire the collateral, 
then from where is his righteousness? If the collateral is not his, 
the creditor would not be giving up anything of his own. From here 
it is derived that a creditor acquires the collateral. Rabbi Eliezer 
disagrees with this opinion, maintaining that the creditor has the 
halakhic status of an unpaid bailee with respect to the collateral, so 
that he is exempt from paying restitution if it is stolen or lost. He 
can therefore collect the entire debt from the debtor. Rabbi Akiva 
agrees with the opinion of Rabbi Yitzhak, and holds that since the 
creditor acquires the collateral, he bears financial responsibility to 
pay its value in the event of its loss. Therefore, he must deduct the 
value of the collateral when collecting payment of the debt. 


The Gemara asks: If so, shall we say that the opinion of Rabbi 
Yitzhak is the subject of a dispute between tanna’im? The Gemara 
answers: And how can you understand that? Say that Rabbi Yitzhak 
says that a creditor acquires the collateral in a case where he took 
the collateral from him not at the time of the loan," but afterward, 
in order to induce him to return the loan, as described in the context 
of the aforementioned verse. But in a case where the creditor took 
the collateral from him at the time of the loan, does Rabbi Yitzhak 
say that he has acquired it? 


Rather, in a case where he took the collateral from him not at the 
time of the loan, everyone agrees that the opinion of Rabbi Yitzhak 
is accepted, and here, the dispute between Rabbi Eliezer and Rabbi 
Akiva is with regard to a case where he took the collateral from 
him at the time of the loan. 


And they disagree with regard to the halakhic status of one who is 
safeguarding a lost item that he found but has not yet returned. As 
it was stated: With regard to one who is safeguarding a lost item," 
Rabba says that his halakhic status is like that of an unpaid bailee, 
who is exempt from paying restitution in the event that the item is 
lost or stolen, 


NOTES 
That a creditor acquires collateral - mip ain byob 
tiaw: There is a dispute among the early commentar- 
ies with regard to the extent of this acquisition. Rashi, 
the Ra’avad, and the Ba'al HaMaor hold that it is an 
almost full-fledged acquisition, and that although 
the creditor does not yet become the actual owner, it 
renders him liable to pay even in the event of its loss 
due to circumstances beyond his control, similar to 
a borrower. Tosafot and the Ri Migash maintain that 
the acquisition is merely partial and that the credi- 
tor's liability in the event of loss corresponds to that 
of an unpaid bailee, who is exempt in the case of an 
accident. 
Some interpret the Rif as distinguishing between 
a creditor who took collateral at the time of the loan, 
who is treated like a paid bailee, and one who took 
collateral later, who is liable to pay in the event of an 
accident, like a borrower. 


Where he took the collateral from him not at the 
time of the loan — meta nywa xbw iawaw: The 
Ritva raises a difficulty with regard to the logic of the 
Gemara’s question: If a creditor acquires collateral tha 
he received not at the time of the loan, against the wil 
of the debtor, certainly he should acquire collateral tha 
he took at the time of the loan with the debtor's con- 
sent. He explains that a debtor normally gives collatera 
at the time of the loan to be liened as a security, and 
does not intend to transfer ownership of it, whereas 
when the court appropriates property for collatera 
at a later time, it grants the creditor a certain degree 
of ownership of the item. The Ritva adds that accord- 
ing to several geonim and the Ramban, the Gernara’s 
suggestion that Rabbi Yitzhak’s statement refers only 
to collateral that is taken not at the time of the loan is 
not ultimately accepted as halakha; rather, the creditor 
acquires the collateral whether he received it at the 
time of the loan or at a later time (see Ran). 


HALAKHA 
took the collateral at the time of the loan, in accordance with 


That a creditor acquires collateral - jawn mip sin byb: 
If one lends another money or produce and takes collateral 
for the debt, then whether the collateral is taken at the time of 
the debt or at a later time, he bears the same responsibilities 
as a paid bailee. Therefore, if the collateral is stolen or lost, he is 
liable to pay, in accordance with the statement of Rabbi Yitzhak. 
The Shakh and the Beur HaGra note that Rabbeinu Yitzhak of 
Dampierre rules that he has the status of an unpaid bailee if he 


the opinion of Rabba (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
10:1; Shulhan Arukh, Hoshen Mishpat 72:2). 


One who is safeguarding a lost item — 774% miw: If one 
finds a lost item, then for the duration of time that the item 
is in his possession, he is considered a bailee and bears the 
same financial responsibility as a paid bailee to compensate 


the owner for any preventable loss or theft. If it is lost due to 
circumstances beyond his control, he is exempt. This is the rul- 
ing of the Shulhan Arukh, following the opinion of several early 
commentaries, in accordance with the opinion of Rav Yosef. The 
Rema adds that according to Tosafot and the Rosh, who accept 
Rabba’s opinion, the finder has the status of an unpaid bailee 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 13:10; Shulhan 
Arukh, Hoshen Mishpat 267:16). 
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The creditor needs the collateral — jawah yy mbn: Rashi 
and other commentaries explain that the case is one where 
the creditor uses the collateral, deducting a usage fee from 
the debt, as otherwise his usage would be forbidden as inter- 
est. The dispute relates to whether or not the creditor is still 
deemed to be performing a mitzva despite his personal ben- 
efit. Tosafot cite the interpretation of Rabbeinu Hananel that 
this is a case where the debtor is indigent, and the creditor 
takes collateral from him because he is worried that otherwise 
he will not get his money back; the tanna'im disagree as to 
whether taking collateral is still considered part of the mitzva 
under these circumstances. 

Several early commentaries maintain that both of these 
interpretations are difficult, as the creditor still performs the 
mitzva of lending money to a needy person. The Ritva explains 
that the question is not whether or not the giving of the loan 
is a mitzva, as the answer to that question is clearly affirmative. 
Rather, the dispute relates to whether, while safeguarding 
the collateral, the creditor is viewed as one who is engaging 
in a mitzva, and is therefore exempt from performing other 
mitzvot, or whether his personal interest in the collateral ren- 
ders him one who is engaging in his own needs, and he is not 
exempt from performing other mitzvot at the time. 


One lends to another on the basis of collateral, etc. — mban 
“oi yiavan by ivan nx: All outstanding debts owed by Jews 
to each other are canceled on the last day of the Sabbatical 
Year. Nevertheless, a debt due to a creditor who has collateral 
in his possession is not canceled. A halakhic midrash derives 
this halakha from the verse: “But whatever of yours is with your 
brother your hand shall release” (Deuteronomy 15:3), which 
indicates that the Sabbatical Year cancels only that which 
belongs to you, the creditor, that is in the possession of the 
debtor, and does not cancel that which belongs to the debtor 
and is in the possession of the creditor, i.e., collateral. 
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and Rav Yosef says that it is like that of a paid bailee, as while 
performing the mitzva of taking care of a lost item he is exempt 
from performing other mitzvot that involve the outlay of money, 
and the money that he saves is tantamount to payment received. 
Similarly, since safeguarding collateral is part of the mitzva to 
lend money to the needy, one who does so is exempt during that 
time from performing other mitzvot that involve the outlay of 
money. Therefore, Rabbi Eliezer’s ruling, that even if the collateral 
was lost the creditor collects the entire debt, is in accordance with 
the opinion of Rabba, and Rabbi Akiva’s ruling, that the creditor 
loses the value of the collateral, is in accordance with the opinion 
of Rav Yosef. 


The Gemara asks: If so, shall we say that the opinion of Rav Yosef 
is the subject of a dispute between tanna’im? The Gemara rejects 
this suggestion: No, with regard to one who is safeguarding a 
lost item, everyone accepts the opinion of Rav Yosef. And here 
they disagree with regard to a case where the creditor needs the 
collateral" and uses it with the permission of the debtor, deducting 
a usage fee from the debt. One Sage, Rabbi Akiva, holds that he 
is still performing a mitzva by safeguarding it, and is therefore 
exempt from performing other mitzvot during that time. Conse- 
quently, he has the status of a paid bailee. And one Sage, Rabbi 
Eliezer, holds that since he derives benefit from the collateral, he 
is safeguarding it for his own benefit, and is not performing a 
mitzva. Therefore, he has the status of an unpaid bailee. 


§ The Gemara resumes discussion of Shmuel’s statement that if 
the creditor loses the collateral, the debt is canceled. Let us say 
that Shmuel’s ruling is the subject of a dispute between tanna’im, 
as it is stated in a baraita with regard to the halakha that the 
Sabbatical Year does not abrogate debts for which collateral was 
taken: If one lends money to another on the basis of collateral" 
and the Sabbatical Year commences," then even if the collateral 
is worth only half the value of the loan, the Sabbatical Year does 
not abrogate the debt; this is the statement of Rabban Shimon 
ben Gamliel. Rabbi Yehuda HaNasi says: If the value of the 
collateral was commensurate with his debt, the Sabbatical Year 
does not abrogate the debt, but if it was not commensurate 
with the debt, the Sabbatical Year abrogates the debt. 


The Gemara asks: What is the meaning of the statement: The 
Sabbatical Year does not abrogate the debt, which the first tanna, 
Rabban Shimon ben Gamliel, says? If we say it means that the 
Sabbatical Year does not abrogate that part of the debt that is 
commensurate with the collateral, but it does abrogate the rest, 
this indicates by inference that Rabbi Yehuda HaNasi holds 
that the Sabbatical Year abrogates the entire debt, including the 
part commensurate with the collateral as well. But if this is so, 
why did the creditor seize collateral from the debtor at all? 


HALAKHA 


One lends to another on the basis of collateral and the 
Sabbatical Year commences - jawan by Svan nx man 
Tm TDN: If one lends money to another on the basis 
of collateral that is worth less than the debt, the Rambam 
rules that the Sabbatical Year does not cancel that part of the 
debt that is equal to the value of the collateral. The Rosh rules 
that the Sabbatical Year does not cancel any portion of the 


debt. While both accept the opinion of Rabban Shimon ben 
Gamliel, the Rosh follows the Gemara’s initial interpretation 
of this opinion, in accordance with the opinion of Shmuel, 
whereas the Rambam accepts the Gemara’s later interpretation 
(Rambam Sefer Zera’im, Hilkhot Shemitta VeYovel 9:14; Shulhan 
Arukh, Hoshen Mishpat 67:12). 
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Rather, is it not that Rabban Shimon ben Gamliel says that the 
Sabbatical Year does not abrogate the debt at all, and the debtor 
is liable to pay an amount commensurate with the entire debt? 
And accordingly, they disagree with regard to Shmuel’s prin- 
ciple that collateral is considered equivalent to the entire debt, 
even if it is worth less than the debt. 


The Gemara rejects this suggestion: No, actually, the statement 
of Rabban Shimon ben Gamliel that the Sabbatical Year does 
not abrogate the debt is referring only to the part of the debt 
commensurate with the collateral, and they disagree with 
regard to that part of the debt. The first tanna, Rabban Shimon 
ben Gamliel, holds that the Sabbatical Year does not abrogate the 
part of the debt commensurate with the collateral, and Rabbi 
Yehuda HaNasi holds that it abrogates the part of the debt com- 
mensurate with the collateral as well. And as for the question 
you said: For what purpose did he seize collateral from him 
at all, the answer is that he takes it merely as a reminder, to 
increase the likelihood that the debt will be paid. 
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One who admits to part of a claim against him is required to take an oath to this effect 
only under certain conditions. It is derived from the verses that an oath is not taken 
concerning land, Canaanite slaves, financial documents, or consecrated property. For 
an oath to be administered, the claim must be for at least the value of two silver ma'a 
or two vessels beyond the amount that the defendant admits to owing. Both the claim 
and the admission must have a defined value or measurement, and the claimant must 
be certain of his claim. The claimant must also be halakhically competent, which 
excludes a deaf-mute, an imbecile, or a minor. A claim made by a representative of 
the Temple treasury does not render the defendant liable to take an oath. 


The halakha is in accordance with the opinion of the majority of the tanna’im, who 
hold that the admission must involve the same type of item as the claim. Therefore, 
if one claims that another owes him wheat, and the latter admits to owing him barley, 
the defendant is exempt from taking an oath. Yet, if the claim relates to two differ- 
ent types of items, e.g., wheat and barley, and the defendant admits to owing one of 
them, the admission is considered to be of the same type of item as the claim, and 
the defendant is liable to take an oath. 


The procedure for taking an oath of the judges is as follows: The defendant grasps a 
sacred item, such as a Torah scroll or phylacteries, and takes an oath, using the name 
of God or one of God’s appellations, that he is telling the truth. 


During the period of the amora’im, the Sages instituted a new type of oath: An oath of 
inducement. This oath is administered to a defendant who denies the claim entirely; 
by Torah law, only a defendant who admits to a part of the claim is liable to take an 
oath. Since this oath is a rabbinic ordinance, its halakhot are more lenient than those 
of an oath administered by Torah law, both with regard to the procedure for taking 
the oath and with regard to the halakha in the event that the defendant refuses to 
take the oath. 


If the defendant is liable to take an oath by Torah law, the claimant can require him 
to take an oath concerning additional claims that he has against him as well, even if 
those claims do not themselves require an oath. This concept is called the extension 
of an oath. 


In a case of litigation between a creditor and a debtor concerning the value of col- 
lateral that was lost, the creditor is the one who takes the oath, as the collateral was 
in his possession. 


All these halakhot relate to cases of debt where there was no prior stipulation between 
the parties. The parties may stipulate in advance, e.g., at the time of the loan, that the 
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debt must be paid in a certain manner, e.g., in the presence of several witnesses or 
specific witnesses. They may also stipulate that the creditor will be deemed credible 
if he claims that the debt was not repaid, even if his claim is contradicted by one or 
more witnesses. 


This chapter elaborated on the seriousness of the prohibition against taking a false 
oath or an oath in vain, and on the severity of the punishment for transgressing these 
prohibitions, from the perspective of aggada. One must exercise care in taking an 
oath even truthfully. 
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The oath of the Lord shall be between them both, to 
see whether he has not put his hand on his neighbor's 
goods; and the owner thereof shall accept it, and he 
shall not make restitution. 

(Exodus 22:10) 


As the verse indicates, by Torah law an oath is taken by a defendant in order to exempt 
himself from payment. The Sages instituted that in certain circumstances a claimant 
can take an oath about his claim and receive payment. These oaths are sometimes 
referred to as: Oaths of the Mishna, to distinguish them from oaths that are by Torah 
law or oaths of inducement, which were instituted by the amora’im to be used when 
a defendant completely denies a claim. 


The rabbinic ordinance of the claimant taking an oath in order to receive payment 
was implemented in cases where there is prima facie evidence supporting the claim- 
ant’s claim. Some examples are: An injured person who has circumstantial evidence 
that another caused him injury, one who claims that he was robbed when another 
took his property surreptitiously, a storekeeper relying on his ledger, and a hired 
worker who claims that he has not received his wages within the time allotted to the 
employer. In addition, when a defendant is suspected of taking false oaths, the Sages 
instituted the transfer of the oath to the claimant, who takes an oath in support of 
his claim and receives payment. 


Another set of cases in which the claimant takes an oath in order to receive payment 
of his claim is where the claimant has a document that is evidence ofa loan, but there 
is reason to suspect that it has been repaid, either in full or partially. Some examples 
are: One who admits that a promissory note has been paid in part and sues for pay- 
ment of the remainder, a woman who admits that her marriage contract has been 
paid in part and sues for payment of the remainder, one who makes a claim against 
orphans; heirs who make a claim based upon a promissory note acquired as part of 
their inheritance, and one who seeks to take payment from liened property that has 
been sold. 


The oaths of the Mishna include oaths taken in additional situations, such as in 
disputes between storekeepers and their customers and between money changers 
and their customers. Other oaths were instituted at the conclusion of a business 
relationship, e.g., a partnership, a sharecropping arrangement, or the management 
of another’s affairs. In all these situations, it is the defendant who takes the oath and 
is exempted from payment. 


The Gemara concludes that whenever one is required to take an oath, that oath can 
be extended, such that the opposing litigant can impose additional oaths about other 
claims that he has against him. The exception to this halakha is that one cannot 
extend the oath of the hired worker in support of his claim that he has not received 
his wages. The Sages also note that just as the Sabbatical Year abrogates one’s debt, it 
also abrogates the obligation to take an oath about that debt. 


The elucidation of the details of these issues, along with clarification of the halakha 
pertaining to each one, is the topic of this chapter. 
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MI S H N A All those who take an oath that is legislated 


by the Torah take an oath and do not pay." 
By Torah law, one takes an oath only in order to exempt himself 
from a monetary claim. And these litigants take a rabbinically 
instituted oath and receive possession of the disputed funds or 
property, i.e., their claim is upheld by means of the oath, even 
though they are not in possession of the property in question: 
A hired worker who claims that he has not received his wages; 
and one who was robbed and sues the person who robbed him; 
and one who was injured, who claims compensation from the 
person who injured him; and one whose opposing litigant is 
suspect with regard to the taking of an oath. When a person 
suspected of taking false oaths is liable to take an oath in order to 
exempt himself, the claimant takes an oath instead and receives 
payment. And a storekeeper relying on his ledger also takes an 
oath and is paid. 


How does this halakha apply to the hired worker?" The case is 
where one says to his employer: Give me my wages that are still 
in your possession. The employer says: I already gave them to you. 
And that worker says: I have not received them. In such a case, the 
worker takes an oath that he has not received his wages, and he 
receives payment from his employer. Rabbi Yehuda? says: This 
oath cannot be administered unless there is partial admission‘ on 
the part of the employer. How so? The case is where the worker 
said to him: Give me my wages, fifty silver dinars, which are still 
in your possession. And the employer says: You have already 
received one golden dinar, which is worth twenty-five silver dinars. 
Since the employer has admitted that he owes part of the sum, the 
worker takes an oath and is paid the whole sum. 


HALAKHA 


Take an oath and do not pay, etc. — 151 pown K praw: 
All those who take an oath that is decreed by Torah law do so in 
order to exempt themselves from paying a claim. The following 
people may receive what they claim as theirs by taking a rab- 
binically instituted oath: A hired worker claiming his wages, one 
who claims that he was robbed, an injured person claiming com- 
pensation, a storekeeper relying on his ledger, and one whose 
opposing litigant should actually take an oath to exempt himself 
but is suspected of taking false oaths (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 1:2; Shulhan Arukh, Hoshen Mishpat 89:1). 


Rabbi Yehuda - 771379 939; When the Mishna refers to Rabbi 
Yehuda without a patronymic, it means Rabbi Yehuda, son 
of Rabbi Ilai, one of the most prominent fourth-generation 
tanna'im. Rabbi Yehuda was one of the last five disciples of 
Rabbi Akiva, while his father, Rabbi Ilai, was a student of Rabbi 
Eliezer. Rabbi Yehuda studied Rabbi Eliezer’s wisdom from his 
father. In his youth he studied with Rabbi Tarfon, in whose name 
he cites halakhot, in addition to the other Sages of Yavne: Rabbi 
Yehoshua, Rabban Gamliel, Rabbi Elazar ben Azarya, Rabbi Yish- 
mael, and Rabbi Yosei HaGelili. Nevertheless, Rabbi Yehuda’s 
foremost teacher was Rabbi Akiva, and it was in accordance with 


PERSONALITIES 


How does this halakha apply to the hired worker - vaw 
"%3: In a case where a hired worker claimed his wages and was 
told that he had received them, wholly or partially, already, he 
takes the oath of a hired worker while holding a sacred object, 
similar to an oath decreed by Torah law. He then receives his 
wages in their entirety from the employer. This applies even if his 
wages total only one peruta (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 1:6; Shulhan Arukh, Hoshen Mishpat 89:2, and Shakh and 
Netivot HaMishpat there). 


his opinion that he laid the foundations for the halakhic exegesis 
of Leviticus known as the Sifra, or Torat Kohanim. 

Rabbi Yehuda was ordained by Rabbi Yehuda ben Bava and 
is frequently quoted in aggadic statements alongside Rabbi 
Nehemya. When there are differences of opinion between 
Rabbi Yehuda and Rabbi Meir, or between Rabbi Yehuda and 
Rabbi Shimon, the halakha is in accordance with the opinion 
of Rabbi Yehuda. His disciples included Rabbi Elazar, son of Rabbi 
Shimon; Rabbi Yishmael, son of Rabbi Yosei; and Rabbi Yehuda 
HaNasi. His son, Rabbi Yosei, was also a renowned Sage. 


NOTES 
There is partial admission — ANTin nypa ow xanw: The 
partial admission causes this to be a situation where one 
admits to part of a claim, in which case the oath is man- 
dated by Torah law. Therefore, Rabbi Yehuda sees the rab- 
binic ordinance as the transfer of the oath to the claimant, 
rather than the institution of a new oath. 
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NOTES 
He entered the claimant's house to seize collateral from 
of robber or theft. The ae of seizing collateral was 
used only to stress that even in such a case, where the sei- 
zure can be partially justified because the item is collateral 
for a loan, if it was seized with neither the owner's nor the 
court's permission, it is considered robbery. 
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How does this halakha apply to one who was robbed?" The case 
is where witnesses testified about the defendant that he entered 
the claimant’s house to seize collateral from him" without the 
authority to do so. The claimant said: You took items that belong 
to me. And the defendant said: I did not take them. The claimant 
takes an oath and receives payment of his claim. Rabbi Yehuda 
says: This oath cannot be administered unless there is partial 
admission on the part of the defendant. How so? The case is where 
the claimant said to him: You took two items. And he says: I took 
only one. Since the defendant admits that he took one item from 
the house, the claimant takes an oath and receives payment of his 
whole claim. 


How does this halakha apply to one who was injured?" The case 
is where witnesses testified about the injured person that he 
entered into the domain of the defendant whole but left injured, 
and the claimant said to the defendant: You injured me. And the 
defendant says: I did not injure you. The injured party takes an 
oath and receives compensation. Rabbi Yehuda says: This oath 
cannot be administered unless there is partial admission. How 
so? The case is where the claimant said to the defendant: You 
injured me twice. And the other says: I injured you only once. 
In such a case, the injured party takes an oath that he was injured 
twice and receives compensation for both injuries. 


How does this halakha apply to one whose opposing litigant is 
suspect with regard to the taking of an oath" and therefore is not 
permitted to take the oath? 


How does this halakha apply to one who was robbed — bua 
“%13: The Sages penalized robbers by allowing the purported 
victim to take an oath and receive all that he claims from the 
suspected robber. This is contingent on there being two wit- 
nesses testifying to the robbery, as illustrated in the following 


examples. 


HALAKHA 
ment from one who injures him, as illustrated in the following 
example. 

If, in the presence of witnesses, the injured person entered 
into the domain of the defendant whole, but he left his domain 
injured, then even if the witnesses did not witness the circum- 
stances of the injury, and the defendant claims that he did not 


If, in the presence of witnesses, the robber entered another's 
home with nothing wrapped in his clothing, but left with items 
wrapped in his clothing that the witnesses cannot identify, and 
the homeowner says that he was robbed of certain specific 
items, the homeowner takes an oath while holding a sacred 
object and receives all that he claims. This applies whether 
the robber claims that he never entered the house; or that he 
entered the house but took nothing and had only his own 
possessions wrapped in his clothing. It also applies if the robber 
claims that he took only a certain item, while the homeowner 
claims that he took that item along with another one (Ram- 
bam Sefer Nezikin, Hilkhot Gezeila VaAveda 4:1-2; Shulhan Arukh, 
Hoshen Mishpat 901-2). 


How does this halakha apply to one who was injured - bang 
“%93: The Sages penalized ruffians by granting an injured per- 
son’s oath credibility, so that he receives the appropriate pay- 


inflict an injury, the injured person takes an oath, while holding 
a sacred object, that the defendant injured him, and he receives 
the appropriate payment (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 5:4; Shulhan Arukh, Hoshen Mishpat 90:16). 


How does this halakha apply to one whose opposing litigant 
is suspect with regard to the taking of an oath - wn ia2aw 
9D mawy: If one has previously taken a false oath ortaken 
an oath in vain, he is suspected of falsifying when he is liable to 
take an oath, as is one who is disqualified from giving testimony 
due to violating certain prohibitions. As such people are not 
allowed to take oaths, the Sages ordained that when a person 
in one of these categories is liable to take an oath by Torah law, 
the opposing litigant takes an oath by rabbinic law and receives 
what he claims (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
2:2, 4; Shulhan Arukh, Hoshen Mishpat 92:7). 
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One is considered suspect with regard to oaths if he has been found 
to have taken a false oath, whether it was an oath of testimony, 
or whether it was an oath on a deposit, or even an oath taken in 
vain," which is a less severe prohibition. There are also categories 
of people who by rabbinic decree are considered suspect with regard 


to oaths: If one of the litigants was a dice player,’ or one who 
lends with interest,’ or among those who fly pigeons," or among 
the vendors of produce of the Sabbatical Year,’ then the litigant 
opposing him takes an oath and receives payment of his claim. 


Ania TADINI- PRET TID MT 
APOT ARIK PRD Ipi DTT 


If both litigants were suspect,” the oath returned to its place. 
This is the statement of Rabbi Yosei, and will be explained in the 


Gemara. Rabbi Meir says: Since neither can take an oath, they 
divide the disputed amount. 


Dice player - xmp pnw: Dice games were a form of gambling 
throughout the Roman Empire, and tractate Sanhedrin (24b) lists 
dice players among those whom the Sages prohibited from pro- 
viding testimony. There are different opinions with regard to the 
rationale for this halakha. According to some, the winnings from 
playing dice are not acquired in a legal manner, because the other 
players do not expect to lose when they place their bets. Therefore, 
one who takes money in this fashion is considered a robber by 
rabbinic law. Even according to those who say that money won 
through gambling is not considered stolen, gambling is nevertheless 
considered despicable behavior. 


Urn depicting Greek soldiers playing dice 


One who lends with interest - ma mhn: While the Torah encour- 
ages lending money to the needy asa positive act, it prohibits the 
collection of interest for such a favor. Interest is defined as any addi- 
tion made to the principal when returning a loan to compensate the 
lender for the time that the money was in the borrower's possession. 


Roman dice 


According to the Torah it is prohibited to lend or borrow money with 
interest (see Exodus 22:24, Leviticus 25:36-37, and Deuteronomy 
23:20). This prohibition applies to the borrower, the lender, and any 
scribe, witness, or guarantor who takes part in the transfer of funds. 
The prohibition against interest applies to both loans of money 
and loans of an item, provided that the borrower does not return 
the goods or item but rather money or goods of equal value. Any 
addition of any kind is prohibited as interest. A case where one bor- 
rows an item and commits to return a similar item could in effect 
involve interest if the value of the item to be returned increases in 
the interim. 


Those who fly pigeons — Dit 191: There is a dispute in Sanhedrin 
(25a) concerning who is included in this category. Some explain that 
it includes those who place bets on the outcome of pigeon races, 
and that the disqualification is because this is a form of gambling. 
Others explain that it includes those who train pigeons to bring 
pigeons from elsewhere, and that the disqualification is due to a 
concern that this may lead to theft of pigeons belonging to others. 


Vendors of produce of the Sabbatical Year — my*aw nip: During 
the Sabbatical Year, the seventh year of the agricultural cycle in Eretz 
Yisrael, land must lie fallow. It is prohibited to work the land, except 
for that which is necessary to keep existing crops alive. All produce 
that grows is ownerless and must be left unguarded in the fields so 
that any creature, including wild animals and birds, can have ready 
access to it. As long as produce remains in the fields, it may be 
eaten, though it may not be bought and sold in the typical manner 
or used for purposes other than food. After the last remnants of a 
crop are removed from the field, that crop may no longer be eaten, 
unless an eradication ceremony is performed. By rabbinic decree, 
it is prohibited to eat produce that grew from seeds during the 
Sabbatical Year, even if it grew spontaneously. According to some 
authorities this last restriction is by Torah law. Religiously observant 
Jews in Israel still observe the halakhot of the Sabbatical Year today. 


Field left fallow in Israel during the Sabbatical Year 


Or even an oath taken in vain - nyaw yn 
xW: Since taking a false oath of testimony ora 
false oath about a deposit is behavior that is both 
offensive to God and harmful to another person, it 
is clear that one who takes these false oaths cannot 
be trusted. By contrast, one might have thought 
that one who merely takes an oath in vain may be 
relied upon when taking a different oath, since his 
behavior is offensive only to God. Consequently, 
the mishna states that this is not so (Rashi). 


If both were suspect — pwn pw vA: If both 
litigants were suspect with regard to oaths, then 
the oath returns to the one who was initially 
required to take it, and since he is not allowed 
to take an oath, he must pay, in accordance with 
the opinion of Rabbi Yosei. Others say that they 
divide the disputed claim, in accordance with Rav 
Nahman’s opinion (47a) that Rabbi Yosei says to 
divide the claim (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 2:4; Shulhan Arukh, Hoshen Mishpat 
92:7, and in the comment of Rema). 
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BACKGROUND 
Se'a - AXD: The sea, a measure of dry volume, is first 
mentioned in Genesis 18:6 and is used by the Sages as 
a point of reference for all measures of volume. A sea 
contains six kav, which equals twenty-four log. Esti- 
mates of the modern equivalent of a sea range from 
7.210 14.4 l. 


LANGUAGE 
Wallet [unpali] - Done: Possibly from the Greek 
avaBoAy, anabolé, meaning a wraparound garment. 
Some suggest it derives from the Latin mappula, mean- 
ing kerchief or piece of cloth. 
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And how does this halakha apply to the storekeeper relying on 
his ledger?" This ruling is not referring to the case where a store- 
keeper says to a customer: It is written in my ledger that you owe 
me two hundred dinars. Rather, it is referring to a case where a 
customer says to a storekeeper: Give my son two sea? of wheat, or: 
Give my laborers a sela in small coins. And later the storekeeper says: 
I gave it to them; but they say: We did not receive it. In such a case, 
where the father or employer admits that he gave those instructions 
and it is also recorded in the storekeeper’s ledger, the storekeeper 
takes an oath that he gave the son the wheat or paid the laborers, 
and he receives compensation from the father or employer; and 
the laborers take an oath that they were not paid and receive their 
wages from the employer. 


Ben Nannas said: How iis it that both these and those come to take 
an oath in vain? One of them is certainly lying. Rather, the store- 
keeper receives his compensation without taking an oath, and the 
laborers receive their wages without taking an oath. 


§ Ifone said to a storekeeper: Give me produce valued at a dinar," 
and he gave him the produce. And later the storekeeper said to him: 
Give me that dinar you owe me, and the customer said to him: 
I gave it to you, and you put it in your wallet [be’unpali],' the 
customer shall take an oath that he gave him the dinar. If, after 
he gave the storekeeper the money, the customer said to him: Give 
me the produce, and the storekeeper said to him: I gave it to you 
and you transported it to your house," the storekeeper shall take 
an oath that he has already filled the order, and he is exempt from 
supplying the produce. Rabbi Yehuda says: Whoever has the pro- 
duce in his possession has the advantage, and his claim is accepted 
without his taking an oath. 


Similarly, if one said to a money changer:" Give me small coins 
valued at a dinar, and he gave him the coins, and subsequently the 
money changer said to him: Give me the dinar, and the customer 
said to him: I gave it to you, and you put it in your wallet; the 
customer shall take an oath that he paid. If the customer gave the 
money changer the dinar, and then said to him: Give me the coins, 
and the money changer said to him: I gave them to you and you 
cast them into your purse, the money changer shall take an oath. 
Rabbi Yehuda says: It is not a money changer’s way to give even an 
issar until he receives a dinar. Therefore, the fact that the customer 
received the coins indicates that the money changer already received 
his payment. 


HALAKHA 


How does this halakha apply to the storekeeper relying on 

his ledger - 44° ipay sam: If a storekeeper and an employer 
have a deferred payment arrangement for the employer's pur- 
chases, the employer might sometimes tell the storekeeper to pay 
his laborers or his creditor and that he will reimburse him. In such 

a case, if the storekeeper claims that he paid what was required 

and the laborers or the creditor claim they have not received 

their due, the laborers or the creditor take an oath that they have 

not received their due, and the storekeeper takes an oath that he 

paid what was required; and both sides are paid by the employer. 
These oaths are by rabbinic ordinance, and are taken holding a 

sacred object (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 

16:5; Shulhan Arukh, Hoshen Mishpat 91:1). 


Give me produce valued at a dinar, etc. — ^3) niva 3973 % (D: 
If a buyer requests produce worth a dinar from a storekeeper, 
who subsequently places the produce in the public domain and 
demands the dinar, while the buyer claims he paid it already, the 
buyer takes an oath by rabbinic ordinance while holding a sacred 
object, and he takes the produce. This is the halakha because the 
produce has already left the possession of the storekeeper and is 
in the public domain, in accordance with the explanation of the 
Rif (Rambam Sefer Kinyan, Hilkhot Mekhira 20:7; Shulhan Arukh, 
Hoshen Mishpat 91:9). 


| gave it to you and you transported it to your house - wAn) 
a sind wnim X: If a buyer pays a dinar to a storekeeper for 
produce and goes to take produce that is in the public domain, 
but the storekeeper claims that the dinar is payment for other 
produce that the buyer already took home, the storekeeper takes 
an oath by rabbinic ordinance while holding a sacred object and 
retains ownership of the produce (Rambam Sefer Kinyan, Hilkhot 
Mekhira 20:8; Shulhan Arukh, Hoshen Mishpat 91:9). 


If one said to a money changer, etc. - 131 anh vax: With 

regard to a case where a customer comes to change money and 

gives the money changer a dinar, in order to take the small coins 

piled in the public domain, the halakha depends on the circum- 
stances. If the money changer admits that he sold these coins 

to the customer, but claims that he has yet to receive the dinar, 
the customer takes an oath by rabbinic ordinance to support his 

claim while holding a sacred object, and he takes the coins. If the 

money changer claims that the dinar is payment not for these 

coins, but for coins that he sold in the past and that the customer 
already took home, the money changer takes an oath by rabbinic 
ordinance to support his claim while holding a sacred object, and 

he keeps the coins (Rambam Sefer Kinyan, Hilkhot Mekhira 20:9; 

Shulhan Arukh, Hoshen Mishpat 91:9). 
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§ These cases of taking an oath are just like other cases where 
the Sages said that one takes an oath and receives payment. The 
mishna (see Ketubot 87a) teaches: A woman who vitiates her 
marriage contract'® by acknowledging receipt of partial payment 
may collect the remainder only by taking an oath; or if one wit- 
ness testifies that her marriage contract has been paid," she may 
collect it only by taking an oath. She may collect it from liened 
property that has been sold to a third party, or from the property 
of orphans," only by taking an oath, and a woman who collects 
it from her husband’s property when not in his presence may 
collect it only by taking an oath. And likewise, orphans may 
collect a loan with a promissory note inherited from their father 
only by taking an oath." 


Orphans who wish to collect payment of money owed to their 
father must take the following oath: On our oath our father did 
not direct us on his deathbed not to collect with this promissory 
note, and our father did not say to us that this note was paid, and 
we did not find among our father’s documents a record showing 
that this promissory note was paid. After taking that oath, they 
may collect the money. Rabbi Yohanan ben Beroka says: Even if 
the son was born after the father’s death," he needs to take an 
oath in order to receive the money owed to his father. Rabban 
Shimon ben Gamliel said: If there are witnesses that the father 
said at the time of his death: This promissory note has not been 
paid, the son collects the debt without having to take an oath. 


§ And these people are sometimes required to take an oath that 
they do not owe anything even when there is no explicit claim 
against them: Partners, sharecroppers, stewards [apotropin],' a 
woman who does business from home, where she manages the 
property of orphans, and the member of the household appointed 
to manage the household’s affairs. For example, in a case where one 
of these people said to one of the people whose property he or she 
manages: What is your claim against me? If the other replied: It 
is simply my wish that you take an oath to me that you have not 
taken anything of mine, the former is liable to take that oath. 


HALAKHA 


A woman who vitiates her marriage contract - ANaina MYST: 
n a case where a woman admits that she has received part of her 
marriage contract payment and demands the rest of it, and the 
husband claims that she has received all of it, or more than what 
she claims she has received; she receives the remainder only after 
aking an oath. This is the halakha even if she has witnesses as to 
he amount that she has already received, and even if she gives an 
exact accounting down to the half-peruta of what she has received. 
The same halakha applies to a creditor who vitiates his promissory 
note (Rambam Sefer Nashim, Hilkhot Ishut 16:14 and Sefer Mishpatim, 
Hilkhot Malve VeLoveh 14:1; Shulhan Arukh, Even HaEzer 96:7 and 
Hoshen Mishpat 84:1). 


One witness testifies that it has been paid — KIW ATYA INK Y 
TYN: In a case where a woman demands her marriage contract 
payment, and the husband claims that she has received all of 
it, or one witness testifies that she has received all or part of it, 
she receives the payment only after taking an oath. The same 
halakha applies to a creditor vis-a-vis a promissory note (Rambam 
Sefer Nashim, Hilkhot Ishut 16:15 and Sefer Mishpatim, Hilkhot Malve 
VeLoveh 14:1; Shulhan Arukh, Even HaEzer 96:8 and Hoshen Mishpat 
84:5). 


From liened property or from the property of orphans, etc. — 
^D amim D2 Dayn DDD: In a case where a woman 
demands payment of her marriage contract not in the presence of 
her husband, or demands payment through repossession of fields 
that a third party bought from the husband, or demands payment 
from the orphans, she receives payment only after taking an oath 
patterned after an oath by Torah law. The same halakha applies to 


a creditor demanding payment of a loan recorded in a promissory 
note (Rambam Sefer Nashim, Hilkhot Ishut 16:16, 19-20 and Sefer 
Mishpatim, Hilkhot Malve VeLoveh 14:1; Shulhan Arukh, Even HaEzer 
96:1, 9—10 and Hoshen Mishpat 106:1, 108:17, 114:4). 


Orphans may collect with a promissory note only by taking 
an oath - nyawa Kby sys xd omin: If a creditor dies, and 
his heirs come to collect the debt, but the debtor claims that 
he already paid the debt to the creditor himself, and the heirs 
say they do not know, the debtor must pay the sum recorded in 
the promissory note. If the debtor demands that the heirs of the 
creditor take an oath, then they must take an oath, while holding 
a sacred object, that the creditor in no way notified them that the 
debt was paid and that no document was found indicating pay- 
ment of the promissory note; and then the heirs receive payment 
from the debtor. 

Ifthe debtor died after the creditor, and the heirs of the creditor 
demand payment, they must take an oath that the creditor in 
no way indicated that the debt was paid, including having left 
no document indicating it. This oath must be taken by any heir 
of the creditor, even if he was an infant when the creditor died 
(Maggid Mishne). Such an heir takes an oath only that he could 
find no indication that the debt was paid, since he could not 
have heard anything from the creditor, as he was only an infant 
when he died. 

If the creditor specified before he died that the promissory 
note was not paid, then the heirs do not need to take an oath to 
collect the debt, even from the heirs of the debtor (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 171-2; Shulhan Arukh, Hoshen 
Mishpat 108:5, 9). 


NOTES 


Even if the son was born after the father's death - 
sym nin ay) ya th sears: Although such a son 
cannot take an oath about what his father did during 
his lifetime or on his deathbed, he can take an oath 
that he did not find any indication among his father’s 
documents that the promissory note was paid, and he 
thereby receives payment of the debt. 


LANGUAGE 


Stewards [apotropin] — paiwiay: From the Greek 
énitpomos, epitropos, meaning an appointee. The 
Sages usually used this word to refer to a steward 
appointed to attend to matters pertaining to minors 
or to others who are unable to handle those matters 
themselves. They also used the word to mean one 
appointed by a property owner to take care of his 
assets. 


BACKGROUND 


Marriage contract - nana: A marriage contact is a 
egal document given by a husband to his wife upon 
heir marriage, stating his obligations toward her dur- 
ing and after their marriage. The contract includes a 
ien on the husband's estate, the minimum amount 
being two hundred dinars for a virgin bride and one 
undred dinars for other brides, payable if he divorces 
her or she becomes widowed. While the general 
guidelines for a marriage contract are stipulated by 
he Talmud, its specific provisions are often based 
on local custom. In addition, the marriage contract 
may include individual stipulations agreed to by 
he husband and wife. The marriage contract gives 
he marriage halakhic legitimacy, and without one, 
he couple's relationship is considered licentious. 


Marriage contract from Venice, eighteenth century 
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HALAKHA 
Once the partners or the sharecroppers have 
divided, etc. — ^3) PPN Pam won: Ina 
case where partners divided their joint property, 
or a sharecropper stopped working the field, or 
a husband and wife divorced, or the managing 
member of a household left the household, or 
an agent brought the merchandise he purchased 
or the one who sent him or brought the money 
rom what he sold for him, in any of these cases, i 
he contractual relationship ended, and the other 
partner, or the owner of the field, or the husband 


he cannot later return to his uncertain claim and 
demand an oath. But if he has a different definite 
claim against them, he can demand an oath abou 
hat and extend that demand to require an oath 


about any other claim he has (Rambam Sefer Kin- 
yan, Hilkhot Sheluhin VeShutafin 9:7; Shulhan Arukh, 


Hoshen Mishpat 93:6). 


The Sabbatical Year abrogates the obligation 
to take an oath - mawa ny nonw maw: 
If the Sabbatical Year abrogates a debt, it abrogates 
any oath connected to that debt. Therefore, an 
oath imposed by judges and similar oaths abou 
a debt that would be abrogated by the Sabbatica 
Year if the litigant would admit to it, are abrogated 
by the Sabbatical Year. The oath of the bailees, and 
of partners and similar oaths, are not abrogated by 
the Sabbatical Year. The reason is that if he were to 
admit to the claim, the Sabbatical Year would no 
abrogate it, because it relates to a deposit and no 


a loan (Rambam Sefer Zera’im, Hilkhot Shemitta Vey- 


ovel 9:6-7; Shulhan Arukh, Hoshen Mishpat 67:6). 


did not demand an oath from them immediately, 
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Distracted with managing his laborers — voyia Tw: Even if 
he has only a single employee the halakha remains the same 
(Tosafot). Such is the principle with rabbinic ordinances; the 


NOTES 


his worker. 


halakha is decided for the general situation and applies even 


to exceptional specific cases that are different (Ritva). In the 
Jerusalem Talmud it is explained differently: The employer has 
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Once the partners or the sharecroppers have divided" the common 
property, each taking his share, then one side may not require an 
oath of the other absent a definite claim. But if an oath was imposed 
upon him due to some other situation, that oath can be extended 
to impose upon him any other oath, i.e., it can be extended to apply 
to any other of their disputes. The mishna adds: And the Sabbatical 
Year abrogates the obligation to take an oath" about a debt, just like 


it abrogates a debt. 
GEMA The mishna teaches: All those who take an 
oath that is legislated by the Torah take an 
oath and do not pay. The Gemara asks: From where do we derive 
that oaths mandated by Torah law serve only to exempt one from 
payment? We derive it from the fact that the verse states: “The oath 
of the Lord shall be between them both, to see whether he has not put 
his hand on his neighbor's goods; and its owner shall accept it, and 
he shall not make restitution” (Exodus 22:10). According to the verse, 
with regard to he who would otherwise need to pay, it is on him that 
the obligation to take the oath is imposed. 


§ The mishna teaches: And these litigants take an oath and receive 
possession of the disputed funds or property, and it lists a hired worker 
in that category. The Gemara asks: What is different about a hired 
worker that the Sages instituted for him that he take an oath and 
receive his wages? Rav Yehuda said that Shmuel said: Great halakhot 
were taught here. The Gemara asks: Halakhot? Are these oaths actu- 
ally halakhot transmitted to Moses from Sinai, as is usually indicated 
by the use of the term halakhot? They are instituted by rabbinic law. 
Rather, say: Great ordinances were taught here. 


The Gemara asks: Since these ordinances are called great, can one 
conclude by inference that there are also minor ordinances? Are 
there rabbinic ordinances that are less important? 


Rather, Rav Nahman says that Shmuel says: Permanent ordinances 
were taught here; the Sages uprooted the oath from the employer 
and imposed it upon the hired worker due to the fact that his wages 
are his livelihood. The Gemara asks: Due to the need to protect the 
hired worker’s livelihood, do we penalize the employer by leaving 
him vulnerable to a dishonest worker? The Gemara answers: The 
employer himself is amenable to the hired worker taking an oath 
and collecting his wages, so that laborers will accept employment 
from him. If the workers are not protected in this manner, they will 
be wary of accepting work. 


The Gemara asks: On the contrary, isn’t it preferable for the hired 
worker that in the case of a dispute between them the employer 
takes the oath and is released from payment? He would agree to this 
arrangement in order to create conditions in which the employer will 
readily hire him. If employers are exposed to the risk of being cheated 
by dishonest workers, they will be wary of hiring. The Gemara answers: 
The employer perforce hires workers, since he needs the work done. 
The Gemara asks: Doesn't the hired worker also perforce accept 
employment, since he needs it for his livelihood? Rather, the reason 
the worker takes the oath is that the employer is distracted with 
managing his laborers," so it is reasonable to assume that he forgot 


to pay. 


The Gemara raises a difficulty: But if it is presumed that the employer 
forgot to pay, let him give the wages to the worker without the worker 
taking an oath." 


many different concerns, business and otherwise, which might 
preoccupy him and cause him to forget that he has not paid 


But let him give the wages without an oath — sha mb am) 
TW: Since this is not a case where one side is suspected of 


falsehood, but simply a case where the distracted employer has 
assumed that he actually paid, perhaps the worker's statement 
should be accepted at face value, since he is likely to remember 
the circumstances correctly. The response is that the Sages 
instituted an oath to quell any concerns about deceit that the 
employer may have. 
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The Gemara explains: The oath was instituted to alleviate the con- 
cerns of the employer, to ensure him that he is not being cheated. 
And why did the Sages not institute that the employer should 
give the worker his wages in the presence of witnesses so that it 
could readily be established whether he was paid? The Gemara 
answers: Finding witnesses whenever he pays wages would be a 
burdensome matter for him. And why did the Sages not institute 
that the employer should give him his wages at the outset, when 
he hires him, so there would be no need for an oath? The Gemara 
answers: They both want the work to be done on credit, i.e., before 
the wages are paid, as sometimes the employer has no money ready 
when he hires a worker, and the worker also prefers receiving his 
money at the end of the day. 


If so, then even with regard to the amount fixed as payment, the 
employer is apt to be forgetful. Why, then, is it taught in a baraita: 
If the craftsman says: You fixed two coins as my payment" and the 
other, the employer, says: I fixed only one coin as your payment, 
the halakha is that the burden of proof rests upon the claimant?” 
The craftsman must bring witnesses to collect the additional sum; an 
oath is not sufficient. Why is it not assumed that the employer is 
distracted, and the craftsman would be allowed to take an oath and 
collect the amount he claims? The Gemara answers: With regard to 
the fixing of wages, he certainly remembers. 


The Gemara asks: If so, then even if the time the wages were due had 
passed, the worker should be able to prove that he has not been paid 
by taking an oath. Why, then, is it taught in a baraita that if the 
established time for paying wages had passed, i.e., the night after the 
work was performed, and the employer had not given" the worker 
his wages, he no longer can take an oath and receive his wages, but 
rather must bring witnesses to prove that he was not yet paid. 


The Gemara answers: There is a presumption that the employer will 
not violate the prohibition against delaying payment of wages (see 
Leviticus 19:13)® and will have paid the worker by the deadline. The 
Gemara asks: But didn’t you say that the employer is distracted 
with his laborers and is apt to forget to pay? The Gemara responds: 
This statement, that he is presumed to be distracted, applies only 
before the time arrives that he incurs liability for delaying payment 
of wages. When the time that he incurs liability arrives, he takes it 
upon himself to remember to pay. 


The Gemara asks: Is the hired worker suspected of demanding his 

wages twice and violating the prohibition against robbery (see 

Leviticus 19:13)? The Gemara answers: With regard to the employer 
there are two presumptions supporting his claim that the wages 

were paid: One is that the employer will not violate the prohibi- 
tion of delaying payment of wages, and one is that a hired worker 
will not defer requesting his wages. Therefore, ifhe is requesting his 

wages after the deadline, he probably already received them, and he 

no longer can prove his claim with only an oath. 


The burden of proof rests upon the claimant - ivana w'y ian 
TRII voy: This is a principle applied in monetary disputes, 
placing the burden of proof upon the claimant when he claims 
property in the possession of the defendant. If the claimant 
cannot provide such proof, the property remains in the hands 
of the defendant even if he, too, is unable to prove owner- 


BACKGROUND 


HALAKHA 


If the craftsman says you fixed two coins as my 
payment, etc. — 151° myyp DAW 1X YAN: In a case 
where one gives his garment to a craftsman, and then 
the craftsman says: You fixed two coins as my payment, 
while the customer says: | fixed one coin as your pay- 
ment, if the garment is in the craftsman’s possession 
so that he can claim it belongs to him, the craftsman 
takes an oath while holding a sacred object and takes 
the amount he claimed. But ifthe garment is no longer 
in his possession, the burden of proof rests upon him 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:8; Shulhan 
Arukh, Hoshen Mishpat 89:5). 


If the time had passed and the employer had not 
given, etc. — 131 (m) x) iaa Vay: The rabbinic ordi- 
nance that a hired worker who demands his wages 
takes an oath and receives his wages applies only 
within the time period for demanding payment of 
wages. If he demands his wages after that, even if he 
was hired in the presence of witnesses, then the bur- 
den of proof rests upon him. If he cannot bring proof, 
then the employer takes an oath of inducement (see 
40b) and does not pay. The time period for demanding 
payment of wages for a day laborer is the entire night 
after the day he worked, and for a night laborer it is the 
entire day after the night he worked (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 11:6; Shulhan Arukh, Hoshen 
Mishpat 89:3). 


ship. It is only in unusual circumstances that this principle is 
not applied. 


Prohibition against delaying payment of wages - pon ba: 
This halakha prohibits delaying payment of a hired worker's 
wages after he has completed his period of work (see Leviticus 


19:13 and Deuteronomy 24:14). Payment may not be delayed 
by more than twelve hours from the moment it becomes due. 
Slightly different halakhot apply to a craftsman or a contractor 
who is hired to complete a specific assignment and is not paid 
by the day or by the hour. Nevertheless, once he has handed 
his work to the person who engaged him, he must be paid. 
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PERSONALITIES 

Reish Lakish — wy wa: Reish Lakish, whose name is 
a contraction of Rabbi Shimon ben Lakish, was among 
the most prominent amora’im in Eretz Yisrael. He 
was the friend and brother-in-law of Rabbi Yohanan, 
and the two engaged in frequent disputes. Hundreds 
of disagreements between Rabbi Yohanan and Reish 
Lakish are recorded in both the Babylonian and Jerusalem 
Talmuds, to the extent that when one finds a statement 
of one of them, one expects to find an opposing opinion 
of the other, as the Gemara suggests here. 


NOTES 
He was waiting for him - mb IE TT KAW: One 
interpretation is that out of respect for Rabbi Yohanan, 
Reish Lakish would wait until he was certain that Rabbi 
Yohanan had completed his entire explanation before 
raising any objections, and in this case Rabbi Yitzhak left 
the study hall before Rabbi Yohanan finished and did 
not hear whether Reish Lakish disagreed (Rashi on 40a). 
Another interpretation is that the word for waiting is actu- 
ally a shortened version of the word for weary, which is 
spelled similarly in Aramaic. The intent is that Reish Lakish 
was weary at that moment and did not respond, and 
it is not known whether he disagreed at another time 
(Rabbeinu Hananel; Ri Migash). 
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§ Rav Nahman says that Shmuel says: The Sages taught that 
a worker takes an oath and receives his wages only when the 
employer hired him in the presence of witnesses." But if he 
hired him not in the presence of witnesses, then since he could 
have made a more advantageous claim [miggo] and said to him: 
I never hired you, he can instead say to him: I hired you but 
already gave you your wages, and that claim is accepted by the 
court. There is a principle in halakha that one is deemed credible 
when he makes a less advantageous claim than he could have 
made. Rabbi Yitzhak said to Rav Nahman: That is correct; and 
so said Rabbi Yohanan. 


The Gemara asks: Can one infer from the fact that Rabbi Yitzhak 
said that it was specifically Rabbi Yohanan who says this, that 
Reish Lakish,’ who often engaged in disputes with Rabbi Yoha- 
nan, disagrees with him, even though Rabbi Yitzhak did not 
report that he does? Some say that Reish Lakish was drinking 
at the time that Rabbi Yohanan made his statement and therefore 
was silent, and some say that he was waiting for him" to com- 
plete his statement and therefore was silent. It remains unclear 
whether he disagreed. 


It was also stated that Rav Menashya bar Zevid says that Rav 
says: The Sages taught that a worker takes an oath and receives 

his wages only when the employer hired him in the presence of 
witnesses. But if he hired him not in the presence of witnesses, 
since he could have said to him: I never hired you, he can 

instead say to him: I hired you but already gave you your wages, 
and that claim is accepted by the court. 


§ Rami bar Hama said: How excellent is this halakha. Rava 
said to him: What is its excellence? If the halakha is so, how 
can you ever find an instance of the oath of the bailees" concern- 
ing a deposit that the Merciful One imposed? Since the bailee 
could say to the owner: These events never occurred, i.e., I never 
accepted a deposit from you, he can say to him: The deposit 
was lost by accident. He will not need to take an oath to support 
his claim, since he would have been deemed credible without 
taking an oath if he had denied accepting the deposit at all. 


Rami Bar Hama answered: The oath of the bailees is still relevant 
where the owner deposited the item with him in the presence 
of witnesses. Rava retorts: Even then, since he could say to him: 
I already returned it to you, and his claim would be accepted 
without his taking an oath, he can say to him: The deposit was 
lost by accident, and his claim will be accepted without his taking 
an oath. 


HALAKHA 
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They taught this only when he hired him in the presence of 
witnesses, etc. -131 otya i2WW K'Y Wy Nh: With regard to the 
rabbinic ordinance that a hired worker who demands his wages 
takes an oath and receives his wages, it applies only when he has 
witnesses that he was hired and performed that labor. If there 
are not two witnesses testifying to this, then since the employer 
could have told him: | never hired you, the employer is deemed 
credible when he says: | hired you but already gave you your 
wages, in accordance with the opinion of Rav and Shmuel. In 
this case, the employer must take an oath of inducement, and 
if he admits to part of the worker's claim, he must take an oath 
by Torah law. The Rema notes that there are those who maintain 
that even if the worker has a single witness that he was hired, 
the employer must take an oath similar to an oath by Torah law 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:6; Shulhan Arukh, 
Hoshen Mishpat 89:3, and in the comment of Rema). 


How can you ever find an instance of the oath of the bailees - 
anawa’... paw nyag: The same halakha applies whether 
one receives a deposit, or borrows, or rents from another person, 
whether in the presence of witnesses or not. Once he has admit- 
ted that he received the deposit, or borrowed, or rented from the 
other person, he takes the oath of the bailees. Even though he 
could claim that he never received, or borrowed, or rented the 
item and thereby exempt himself from the matter, this is not 
acceptable as the basis for a miggo claim to exempt himself from 
taking this oath, as the miggo principle exempts one only from 
payment, not from taking oaths (Rabbeinu Hananel; Ri Migash). 
The Tur, citing the Rosh, maintains that the miggo principle does 
exempt one from taking an oath, but that a miggo claim in this 
situation is a weak claim, since one would not normally be so 
impudent as to deny everything; therefore a miggo claim is 
not acceptable (Rambam Sefer Mishpatim, Hilkhot Sekhirut 2:12; 
Shulhan Arukh, Hoshen Mishpat 296:1). 
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Rami bar Hama answered: The oath of the bailees is still relevant 
where the owner deposited the item with him, with a document 
given as a receipt. Possession of the receipt serves as evidence 
that the bailee has not returned the deposit. 


The Gemara comments: By inference from their statements, one 
may conclude that both Rava and Rami bar Hama hold that if 
one deposits an item with another person in the presence of 
witnesses," he does not need to return it to him in the presence 
of witnesses, and his claim that he returned it without witnesses 
is accepted. But if one deposits an item with another person with 
a document" given as a receipt, he needs to return it to him in 
the presence of witnesses, who can testify that it was returned. 


§ Rami bar Hama would cite this verse about Rav Sheshet: 
“And David laid up these words in his heart” (1 Samuel 21:13), 
as Rav Sheshet took it upon himself to find sources that would 
support or contradict the statements of Rav and Shmuel. As it is 
recounted that Rav Sheshet encountered Rabba bar Shmuel and 
said to him: Does the Master teach any halakhot about a hired 
worker? Rabba bar Shmuel said to him: Yes, I teach this baraita 
( Tosefta 6:1): A hired worker within his time for receiving wages 
takes an oath and receives payment. How so? This applies in a 
case when the worker said to the employer: You hired me but 
did not give me my wages, and the other, the employer, says: 
I hired you and gave you your wages. But if the hired worker 
said to him: You fixed two coins as my payment, and the other, 
the employer, says: I fixed only one coin as your payment, the 
burden of proof rests upon the claimant, who must provide 
witnesses to testify that the wage was the greater sum. 


Rav Sheshet suggested: Since the latter clause addresses a case 
in which proof, witness testimony, is required, the first clause 
must address a case in which proof is not required. This contra- 
dicts the statements of Rav and Shmuel above that the worker may 
take an oath and receive payment only when he has witnesses 
that this person hired him. 


Rav Nahman bar Yitzhak said: 


Both the first clause and the latter clause address cases in which 
proof is required, as even in the first clause the worker must have 
witnesses testifying that he was actually hired. The baraita does 
not mention it because it teaches only with regard to proof that 
requires the employer to pay, but it does not teach with regard to 
proof that makes it possible for the worker to take an oath and 
receive payment. 


§ Rabbi Yirmeya bar Abba said: After Rav’s death the Sages sent 
the following message to Shmuel from the study hall of Rav: Our 
teacher, instruct us with regard to the case where the craftsman 
says: You fixed two coins as my payment; and the other, the 
employer, says: I fixed only one coin as your payment. Who 
takes an oath? Shmuel told them: In that case, the employer 
shall take an oath" to support his claim and the craftsman shall 
lose the difference. With regard to the fixing of wages, people 
certainly remember. The Sages instituted the oath taken by the 
worker where he claims he has not been paid in a situation where 
it is reasonable to presume that the employer is distracted and 
apt to forget. 


HALAKHA 


If one deposits an item with another person in the 
presence of witnesses — ota ivan byy PPAT: If the 
purported bailee claims that no transaction occurred, or 
that it occurred but he has already returned the deposit, 
he takes an oath of inducement and is exempt from any 
payment. The reason is that even if one deposits something 
in the presence of witnesses, he need not return it in the 
presence of witnesses (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 2:12 and Hilkhot Toen VeNitan 9:2; Shulhan Arukh, 
Hoshen Mishpat 296:2). 


If one deposits...with a document - wa... Ppa: Even 
if the transaction of the bailee was registered in a document 
when he accepted the deposit or borrowed or rented the 
item, he is deemed credible to take an oath that he returned 
the item, while holding a sacred object. This is because he 
could have made a more advantageous claim [miggo] that 
it was stolen if he is an unpaid bailee, or that it was lost by 
accident if he is a paid bailee, or that it died due to ordi- 
nary labor if he is a borrower, as one who accepts a deposit 
and provides a receipt need not return it in the presence 
of witnesses. The geonim explain that this is in accordance 
with the conclusion in tractate Bava Batra (70a), as opposed 
to the conclusion here. Rabbeinu Tam explains that the 
conclusion here teaches only that one must return it in 
the presence of witnesses to exempt oneself from taking 
an oath. The reason he is not exempted through taking an 
oath of inducement is that just as he would take an oath 
by Torah law holding a sacred object if he claimed that it 
was lost or stolen due to circumstances beyond his control, 
so must he take an oath similar to an oath by Torah law if 
he claims that he returned the item. The Sma maintains 
that he takes an actual oath by Torah law, though the Shakh 
disagrees (Rambam Sefer Mishpatim, Hilkhot Sekhirut 2:12; 
Shulhan Arukh, Hoshen Mishpat 296:2). 


HALAKHA 


n that case the employer shall take an oath - yaw» ġia 
man bya: If an employer who hired a worker claims that 
he fixed two coins as his payment, while the hired worker 
claims that he fixed three, the burden of proof rests upon 
he claimant. Therefore, if the hired worker cannot prove his 
claim, he cannot collect the higher amount. Nevertheless, 
even if the employer already paid what he said he owed, or 
had told the worker: Here is what | owe you, while giving 
him that sum, the employer takes an oath while holding a 
sacred object so as not to entirely discount the claim of the 
hired worker, in accordance with the opinion of Shmuel 
and Rav Nahman. The Shakh writes that the halakha is in 
accordance with the explanation of the Ba’al HaMaor and 
he Rif that if the employer admits to part of the worker's 
claim, he takes an oath by Torah law and is exempt from 
paying the part of the claim to which he does not admit; 
and if he denies the claim entirely, he takes only an oath of 
inducement (Rambam Sefer Mishpatim, Hilkhot Sekhirut 11:7; 
Shulhan Arukh, Hoshen Mishpat 89:4). 
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HALAKHA 


One who gives his cloak to a craftsman, etc. — mian 
^D) yaixd imp: If an employer gives his cloak to a crafts- 
man, and the craftsman claims that he fixed two coins 
as his payment, while the employer claims that he fixed 
only one, as long as the cloak is in the possession of 
the craftsman and he can claim that he bought it, the 
craftsman takes an oath while holding a sacred object 
and receives payment of his claim, which can be any 
sum up to the value of the cloak. If the cloak is not in 
the craftsman’s possession, or it is not possible for him 
to claim that he bought it, the burden of proof rests 
upon the claimant, and if the craftsman cannot sup- 
port his claim with proof, the employer takes an oath of 
inducement and is exempt. If he has admitted to part of 
the claim, he takes an oath by Torah law (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 11:8; Shulhan Arukh, Hoshen 
Mishpat 89:5). 


450 


SHEVUOT ` PEREK VII: 46A°.19 AT’ pa 


- yp PRID ra TIVIN KT) PIY 
KPN TTT voy Hang yian 
Spa yaw PKAN ype - MRT 
YOM) 31 Wax YPN TDN maT 
ix bie spr sean ix samp pty 

JAK pan mag bya yay 


ARIK parts ah iv pian sr 
Kb” ani Tm vone > pysy” 
mow par bp InN rby b syp 
mwa mart bya by - ypx a 
say byin yaw) - iama iD mam 

spon yoy hana yian - tat 


yaw PKAN vin yaw) NP aa 
ais PEN man wa 


13) 3D NT PIY? Va YOM 37 WX 
TWW pat ba sx xem am 
yaw) vow man bya byy mpi 

byin 


mam oar KDPR AT 9017 
ADT ANA KP NANN - PaT 
NYPA DY NAW WYNIK TITI 

latin 


Poe ANT NPIN 
moy- fant yoy vy sow ma bs 
Yaw) ir - xh Dy) byin yaw) 
POND PNM ATA 137 VN) Suan 
wt Dewan DY % if ab Wy 
DA o yv ix vam wt ima 
Jhonyyp Kb” onix m "HSY 

PONY xox 


The Gemara asks: Is that so? But doesn’t Rabba bar Shmuel 
teach in a baraita: If there is a dispute with regard to the sum fixed 
as wages, the burden of proof rests upon the claimant, i.e., the 
craftsman, and if he does not bring proof, his claim is dismissed. 
The Gemara clarifies the difficulty: Why? Have the employer 
take an oath, and only then shall the craftsman lose the difference, 
in accordance with Shmuel’s ruling. Rav Nahman said: Shmuel 
teaches the baraita disjunctively: Either the craftsman brings 
proof and receives the amount he claims, or the employer takes 
an oath, and the craftsman loses the difference. 


The Gemara raises an objection to Shmuel’s ruling from a baraita: 
With regard to one who gives his cloak to a craftsman" for mend- 
ing, and then the craftsman says: You fixed two dinars as my pay- 
ment, and that one, the owner, says: I fixed only one dinar as your 
payment, then so long as it is so that the cloak is in the possession 
of the craftsman," it is incumbent upon the owner to bring proof 
that the fee was one dinar. If the craftsman gave the cloak back 
to him, then there are two scenarios: If the claim is lodged in its 
proper time, i.e., on the day of the cloak’s return, then the craftsman 
takes an oath and receives the two dinars. But if its proper time 
passed, then the burden of proof rests upon the claimant, and the 
craftsman would need to bring proof that the fee was two dinars. 


The Gemara states the objection: In any event, the baraita states 
that ifthe claim is lodged in its proper time, the craftsman takes an 
oath and receives his payment. According to Shmuel’s ruling why 
should this be so? The employer should take an oath, and the 
craftsman should lose the difference. 


Rav Nahman bar Yitzhak said in response: In accordance with 
whose opinion is this baraita? It is in accordance with the opinion 
of Rabbi Yehuda, who says: Any time that the basic obligation to 
take an oath is directed at the employer, as in this case, as he 
admits to part of the claim, the Sages instituted that the obligation 
to take the oath is transferred, and the hired worker takes an oath 
and receives his payment. But according to the opinion of the 
Rabbis, the employer takes an oath and is exempted, as Shmuel 
ruled. 


The Gemara asks: To which statement of Rabbi Yehuda is Rav 
Nahman bar Yitzhak referring? If we say he is referring to the opin- 
ion of Rabbi Yehuda in the mishna (44b), how can that be? There, 
he is being stringent, and restricts the cases where the worker takes 

an oath and receives payment, more so than the Rabbis, as we 

learned in the mishna: Rabbi Yehuda says: The worker does not 
take an oath and receive payment without any other proof unless 

there is partial admission on the part of the employer with regard 

to payment of the wages. 


Rather, he is referring to the opinion of Rabbi Yehuda in a baraita; 
as it is taught: A hired worker, as long as the time allotted for him 
to receive his wages has not passed, takes an oath and receives 
payment of his claim, and if not, i.e., the time has passed, he does 
not take an oath and receive payment. And Rabbi Yehuda said: 
When does the worker take such an oath? It is in a situation when 
he said to his employer: Give me my wages of fifty silver dinars, 
which are still in your possession. And the employer says: You 
have already received a golden dinar, equal to twenty-five silver 
dinars, from them. Alternatively, the worker said to him: You 
fixed two coins as my payment; and the other, the employer, says: 
I fixed only one coin as your payment. 


The cloak is in the possession of the craftsman — pa v3 mv: 

If the cloak is in the craftsman’s possession he can claim that itis 
his, which would put the customer in the category of a claimant, 
upon whom the burden of proof rests. It has been noted that this 


NOTES 


testify that the customer gave the cloak to him, the craftsman has 
no basis for claiming that it is his, not even the claim of presump- 
tive ownership, since a craftsman, who handles the property of 
others on a regular basis, cannot utilize such a presumption. 


is not the halakha in all circumstances, because if witnesses can 
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The baraita continues: But if the employer said to him: I never hired 
you, or he said to him: I hired you but gave you your wages, the 
burden of proof rests upon the claimant, i.e., the worker. Rabbi 
Yehuda rules that it is only when they disagree about the amount of 
the wages owed to the worker that the worker takes an oath and is 
paid his claim by his employer. 


Rav Sheisha, son of Rav Idi, objects to this: But is this baraita, which 
says that the craftsman can take an oath about the sum fixed as the 
price, the opinion of only Rabbi Yehuda, and not that of the Rabbis? 
Now, where Rabbi Yehuda is stringent and restricts the opportuni- 
ties of the worker to take an oath and receive payment in the mishna, 
the Rabbis are lenient, granting the worker the right to take an oath 
as proof that he has not been paid, then in a case where Rabbi Yehuda 
is lenient in the dispute described in the baraita concerning the 
amount fixed as wages, granting the worker the right to take an oath 
as proof of his claim, would the Rabbis be stringent with regard 
to the worker and grant the employer the right to take an oath and 
be exempt? 


The Gemara wonders: Rather, what can be said, that the baraita is in 
accordance with the opinion of the Rabbis? But if so, then with 
regard to that baraita that Rabba bar Shmuel teaches, that in a dis- 
pute about the sum fixed for the craftsman’s wages the burden of 
proof rests upon the claimant, whose opinion is it? It is not the 
opinion of Rabbi Yehuda, and not that of the Rabbis. According to 
Rabbi Yehuda the craftsman takes an oath to prove his claim about 
the wage, and according to the Rabbis, it is the employer who must 
take an oath to exempt himself from paying the higher wage. 


Rather, Rava said that they disagree about this: Rabbi Yehuda 
holds that only in the case of an oath mandated by Torah law did 
the Sages institute an ordinance for the benefit of the hired worker 
that he can take an oath to support his claim. When the employer's 
claim contains an admission to part of the claim of the worker, the 
employer is required by Torah law to take an oath to support his claim. 
But with regard to an oath mandated by rabbinic law, such as where 
the employer denies owing any money, where according to Shmuel 
he still must take an oath, the original oath is already an ordinance, 
and we do not institute an ordinance to adjust an already-instituted 
ordinance. 


And the Rabbis hold that with regard to an oath mandated by 
rabbinic law, we also institute an ordinance for the benefit of the 
hired worker; but with regard to a dispute about the amount fixed 
as wages, they maintain that the employer will remember the amount, 
and therefore he takes the oath and is exempt, as Shmuel ruled. 
According to Rabbi Yehuda, the worker takes the oath in that case, as 
the employer admits to part of the claim, and the Sages transferred 
the oath to the worker as the means by which he can prove his claim. 
Rav Sheisha’s objection is therefore not valid. The difference between 
Rabbi Yehuda and the Rabbis is not that Rabbi Yehuda is more strin- 
gent; rather, it relates to the circumstances under which they see fit 
to have the worker take the oath. 


§ The mishna teaches: How does the halakha of the worker taking 
an oath and receiving payment apply to one who was robbed? The 
case is where witnesses testified about the defendant that he entered 
the claimant’s house to seize collateral from him without the author- 
ity to do so. The claimant said: You took items that belong to me; and 
the defendant said: I did not take them. The claimant takes an oath 
and receives payment of his claim. The Gemara challenges: Perhaps 
he did not seize anything as collateral from him? The witnesses 
testify only to the fact that he entered the house for that purpose. 
Doesn’t Rav Nahman say: With regard to one who takes an ax’ in 
his hand and says: I will go and chop down so-and-so’s palm tree, 
and the palm tree is found chopped down and tossed on the ground, 
we do not say that he chopped it down, but rather we search for 
evidence? 


BACKGROUND 
Ax — xx: The image depicts the heads of Roman 
axes, or dolabrae, from the period of the Talmud, 
found in Italy. This type of ax, which served for 
chopping wood and other uses, is apparently the 
ax referred to in the Gemara. 


Roman dolabrae 
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HALAKHA 

And says they were purchased, etc. — }7 pmp> N) 
na: If witnesses testified that someone entered anoth- 
er's house while that other person was there and left 
with items concealed beneath his garment, and the 
homeowner demands that he return his possessions 
that he loaned him, while the defendant claims that 
he purchased those items, the defendant's claim is 
not deemed credible. The homeowner takes an oath 
of inducement to support his claim and receives the 
items. This is the halakha provided that the homeowner 
does not typically sell his belongings, the other person 
is not used to concealing his belongings, and the items 
are of the type that are not usually concealed. Therefore, 
the items must be returned, as it appears that the other 
person took them in this manner in order to deny that 
he borrowed them. But if one of these conditions is 
not fulfilled, e.g., if the homeowner typically sells his 
belongings, then, after the other person takes an oath 
of inducement, his claim that he purchased the items 
is deemed credible, since the homeowner may have 
needed money and sold the items in question (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 9:4; Shulhan Arukh, 
Hoshen Mishpat 90:11, see also 90:12-14). 
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Evidently, a person is prone to bluster without acting" on his 
threat. Here, also, it could be that he was blustering about seizing 
collateral, but did not act on it. The Gemara answers: Say that the 
case in the mishna is where the witnesses testify that he entered 
the house and seized collateral from him. The Gemara asks: If so, 
let us ask the witnesses and see what items he seized as collateral 
from him, and there will be no need for an oath. Rabba bar bar 
Hana said that Rabbi Yohanan said: This is a case where one 
claims that the defendant took items" that can be carried beneath 
his garments, and the witnesses could not see what they were. 


§ Rav Yehuda says, concerning a similar topic: If witnesses saw a 
person who entered another's house, concealed items beneath his 
garments, and left, 


HALAKHA 


To bluster without acting - Pay xy æT: In a case where wit- Where one claims that he took items, etc. — ^3) oba jayiva: 


nesses saw a person enter to take a homeowner's possessions, but 
did not see him when he left, or did not see that he was carrying 
anything when he left, and the homeowner claims that he took 
specific items of his, then even if the defendant claims that he 
never entered the house, which contradicts the witnesses’ testi- 
mony, he is exempt from payment. If he claims that he entered 
but took nothing, he must take an oath of inducement that he 
took nothing; that oath is accepted, because it is possible that he 
entered intending to steal but did not do so, as is evident from 
the Gemara’s question (Beur HaGra). The Tur rules that since the 
witnesses contradict him, he is not deemed credible and is not 


f witnesses testify that a person entered another's home to 
seize collateral without permission, and had nothing beneath his 
garments when he entered but had unidentified items beneath 
his garments when he left, and the homeowner claims that he 
ook specific items of his, the homeowner takes an oath while 
holding a sacred object, and he receives payment of his claim. This 
is the halakha even if the defendant claims that he never entered 
he house, or that he entered intending to seize collateral but did 
not do so and the items beneath his garments belong to him. This 
is also the halakha if he claims that he seized only specific items, 
and the homeowner claims that he seized more; and it is so even 


trusted to take an oath, as this would be a miggo claim counter 
to the testimony of witnesses; and the homeowner takes an oath 
and receives payment (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 4:4; Shulhan Arukh, Hoshen Mishpat 90:2). 
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if the witnesses testify about specific items, and the homeowner 
claims that the defendant seized other items that they did not 
see (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 4:2; Shulhan 
Arukh, Hoshen Mishpat 90:1). 


and then that person says: They were purchased" and that is why 
they are in my possession, he is not deemed credible. And we 
said this only with regard to items taken from a homeowner who 
is not apt to sell his items; but with regard to a homeowner 
who is apt to sell his items, the one taking the items is deemed 
credible. And even with regard to a homeowner who is not apt to 
sell his items, we said that the one carrying the items is not deemed 
credible only with regard to items that are not typically concealed; 
but with regard to items that are typically concealed, he is deemed 
credible. 


And even with regard to items that are not typically concealed, we 
said that he is not deemed credible only with regard to a person 
who is not generally secretive, but with regard to a person who is 
generally secretive, that is his manner, i.e., he would be likely to 
conceal items beneath his clothing, and he is deemed credible. And 
we said this only when this one, the homeowner, says: The items 
are borrowed, and that one who took the items, says: They are 
purchased, but in a case where the homeowner claims that the 
items are stolen, it is not in his power’ to have his accusation 
accepted, as we do not presume a person to be a thief. 


NOTES 


WATT pa 


That the items are stolen, it is not in his power -bs wd pra 
maa: This is so because if a claimant makes an unsupported 
claim that another person has an item that actually belongs to 
him, and that he stole it from him, that claimant is not deemed 
credible. The reason is that, without proof, no one has license to 


accuse others and cast upon them the suspicion of being thieves. 
Rabbeinu Tam writes in Sefer HaYashar that if the defendant has 
the presumptive status of a thief, or if it is clear that there has been 
a theft from the house of the claimant, then the claimant can 
claim that items are stolen and be deemed credible. 
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Furthermore, we said that the one who claims he purchased 
the items is not deemed credible only with regard to items that 
are typically lent™" or rented, where the homeowner’s claim 
that they must now be returned is more reasonable; but for 
items that are not typically lent or rented,’ the person who 
took them is deemed credible. As Rav Huna bar Avin sent 
a ruling to the Sages: With regard to items that are typically 
lent or rented that someone took and said: They were pur- 
chased and that is why they are in my possession, he is not 
deemed credible. This is like that incident where Rava ruled 
to expropriate fabric scissors" and a book of aggada® from 
orphans whose father had taken them, as they were items that 
are typically lent or rented. 


The oath of one who was robbed can be taken by others as well. 
Rava says: Even a watchman at the house can take the oath, and 
even the wife" of the watchman can take the oath. Rav Pappa 
asks: With regard to the employer's regular hired worker or his 
regular harvester, ™ who are not appointed to safeguard the 
employer's property, what is the halakha? The Gemara responds: 
The question shall stand unresolved. 


Rav Yeimar said to Rav Ashi: If one states a claim against 
another that he left his house with a silver cup" and is liable to 
return it, what is the halakha? Rav Ashi replied: We see if the 
owner of the house is an affluent person, or if he is a trust- 
worthy person with whom people deposit their valuables, as 
those are people who would typically have a silver cup. If the 
homeowner is in these categories he takes an oath and receives 
payment of his claim; but if he is not, he does not receive the 
benefit of taking an oath in order to prove his claim. 


HALAKHA 
causes so-and-so to be liable to reimburse the homeowner. 


Items that are typically lent, etc. - 13) byway pwya DIT: 
The known owner of items that are typically lent or rented out 
always has the presumptive ownership of those items. Even if 
a claimant removed them from the house of the known owner 
in an open manner, and even if this owner is known to sell his 
belongings, since the owner has witnesses that these items 
are typically lent or rented, the court removes them from the 
possession of the claimant unless he brings proof of his claim 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 9:4; Shulhan 
Arukh, Hoshen Mishpat 90:11-14). 


Fabric scissors, etc. — ^3) sbat sam: If one claims ownership 
of an item that is typically lent or rented, and for which he has 
witnesses that he had possessed it, and he sees it in the hands 
of another person, though he has no proof of how it reached 
the other person, his claim is deemed credible. The one in pos- 
session of it cannot claim that he purchased it or the like, and he 
must return it to the claimant. Even if the one in possession of it 
dies, the claimant receives the item from the heirs without taking 
an oath. Some maintain that he must take an oath to receive it 
(Rambam, citing the geonim; Ra'avad), and this is the definitive 
ruling (Rema). If the heirs claim with certainty that they saw the 
item being sold or given to the person who bequeathed it to 
them, the claimant must take an oath of inducement (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 8:3; Shulhan Arukh, Hoshen 
Mishpat 133:5). 


Even a watchman...even the wife - inv hayn ay: 
Just as a homeowner is deemed credible to take an oath and 
receive payment of his claim, so is his watchman, or even the 
watchman’s wife, allowed to take an oath that so-and-so took 
certain items from the homeowner's house, and such an oath 


This halakha is in accordance with the opinion of Rava (Shulhan 
Arukh, Hoshen Mishpat 90:4). 


His hired worker or his harvester - wn itaw: A hired worker 
or harvester who has not been assigned responsibility for safe- 
guarding the house cannot take an oath that so-and-so took 
items from the house in order to enable the homeowner to 
collect from him. Even if the worker or harvester took the items 
away from so-and-so, the court returns the items to him (Maggid 
Mishne), since money or property is not removed from one's 
possession based upon an uncertain claim, and the Gemara left 
that question unresolved (Shulhan Arukh, Hoshen Mishpat 90:4). 


If one states a claim against another that he left his house 
with a silver cup — X59027 XDD iy: The homeowner takes 
an oath while holding a sacred object and takes payment of his 
entire claim only when the items he claims that the defendant 
ook are those that are suitable for him to own according to his 
financial status, or items that are apt to be deposited with him, 
and they are items that can be held beneath one’s garment. 
There are opinions that the items in question must be items 
hat are usually kept in the part of the house into which the 
defendant entered (Jur, citing Ramah). Some say that if the 
items that the homeowner claimed were stolen do not fulfill 
hese criteria, the defendant takes an oath of inducement and is 
exempted. Others say that he does not take an oath, but in order 
o induce him to return the items if he in fact took them, the 
court states that those who deny monetary claims and do not 
pay their debts to others are in excommunication, in accordance 
with the opinion of Rav Ashi (Shulhan Arukh, Hoshen Mishpat 901, 
and in the comment of Rema). 


NOTES 


Items that are typically lent - Dyw pwya maT: This 


phrase is interpreted by the Rambam in a narrow sense to 
mean items that are intended from their inception for lend- 
ing or renting out, such as large pots and the like, which 
are used infrequently by the owner and are often lent or 
rented out to others who may need them for prepara- 
tion of a special festive meal or the like. By contrast, many 
other early commentaries, including the Ramban, take 
the phrase simply to mean items that people are usually 
willing to rent out or lend to others. The owners of fragile, 
personal, or especially expensive items are not usually 
willing to lend them to others, but other items are often 
lent or rented out. These commentaries also note that the 
habits of the owner and the supposed borrower must 
be examined, as well as their previous relationship: If the 
owner is not someone who tends to lend items that oth- 
ers would lend, then it cannot be assumed that this item 
was lent by him. Similarly, if the supposed borrower is not 
someone who generally borrows or rents, then he cannot 
claim that he borrowed these items. And if they have no 
previous relationship it is unlikely that one of them lent 
these items to the other (see Ramban, Ritva, and Tosafot). 


But for items that are not typically lent or rented - bax 
vava hywa pwy pew DaT: The early commentaries 
ad different versions of the text of this discussion, which 
influenced their conclusions as to the practical halakha. 
Rashi's version of the main phrase here is: And we said 
hat the defendant's story is not deemed credible only 
with regard to items that are typically lent or rented. This 
version presents this phrase as an additional stipulation as 
o when the defendant's claim is not deemed credible, and 
it states that specifically when the items are typically lent or 
rented the defendant's claim is not deemed credible, and 
he homeowner's claim that the item is a loan or rental and 
must be returned is accepted. 

Rabbeinu Hananel's version of that phrase is: And we 
stated all of these conditions in which the defendant's story 
is deemed credible only for items that are not typically lent 
or rented. This version presents this phrase as stating that 
all of the conditions that make the defendant's story seem 
credible, e.g., a homeowner who is likely to sell his pos- 
sessions, apply only to items that are not typically lent or 
rented. If they are typically lent or rented, the homeowner's 
claim is deemed credible and the items must be returned 
to him (see Tosafot). 

Some commentaries maintain that with regard to items 
that are typically lent or rented, even if the defendant was 
not seen hiding them, the homeowner's claim is accepted 
(Rif), while others hold that one of the stipulations for 
acceptance of the homeowner's claim is that the defen- 
dant must be seen hiding the items (Rabbeinu Hananel; 
Rav Hai Gaon; see Ri Migash and Ramban). 


His hired worker or his harvester - iw ywow: A hired 
worker is a laborer who, though he sometimes works 
inside the homeowner's house, is never assigned to safe- 
guard it. His harvester is a person who comes from time to 
time to work for the homeowner, who compensates him 
with money or food. 


BACKGROUND 


Book of aggada - xaTa% KIDD: Generally, aggada is 
taken to include all sections of the Talmud that are not 
halakhic in nature and are therefore not subject to any 
final, definitive ruling. Consequently, all the theological 
and philosophical discussions, stories about individuals, 
ethical guidance and other such subjects are included in 
a category that is by no means homogeneous: Aggada. 
Even during the early history of the Oral Torah, when the 
Sages prohibited the dissemination of oral traditions in 
writing, some individuals took their own notes in order to 
remember this material, or kept personal notes in secret 
manuscripts that were like books. The book mentioned 
here was likely a set of notes of the Sages’ expositions in 
aggada that may have been the basis for a collection of 
aggada such as the Midrash Rabba and other such works. 
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HALAKHA 


In a place where he is able to injure himself - nipaa 
jnyya Sand Siow: If witnesses testify about an injured 
person that he entered into the domain of the defendant 
whole, but left injured, and they did not see him actually 
sustain the injury, and he accuses the other person of injur- 
ing him, while the other person says he did not injure him, 
he injured person takes an oath and receives payment of 
his claim. If there is proof that the defendant injured him, 
e.g., he was injured in a place where he is unable to injure 
himself and there was no other person present with them, 
he receives payment of his claim without taking an oath. 
Even if there was another person present with them, if the 
witnesses are certain that this other person did not injure 
him, it is as if there was no other person with them, and 
he receives payment of his claim without taking an oath 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 5:4-5; Shulhan 
Arukh, Hoshen Mishpat 90:16). 


SHEVUOT ` PEREK VII: 46B: 


454 


1291 p 


Tore MT 37 y ya Dany” 
biow nippa xbx aw xd beam 
bis ew Dipa bax sayya barb 

yawa he boi -inyya barb 


ayan anny bnisa xabs win 
pa iana mw) b nnbyy toon 
1d pay sans xN vyp hy 

An wenn 


nya ayy Pal ton imwa” 
PRW AIW PIK NN PKW 


TI NYDN N7 AP KWD XY 
hay OM jian nY a MNT 
-KTNA DRT YOST ADT 

(PIRK? 


npp > Mea naawa ayh) 
NPN PPI -YAWA NPIN 
KaT wa nay bax yanwn 
N? - VIRUN NP KUPPI WAY 

a 


mmbon” Oix Ky “Sain” nyn 
xan 1) NDE MN YN Kn 
Kw maw 


§ The mishna teaches: How does this halakha apply to one who 
was injured? If witnesses testified about the injured person that he 
entered into the domain of the defendant whole, but left injured, 
the injured party may take an oath and receive compensation. Rav 
Yehuda says that Shmuel says: The Sages taught that he needs 
to take an oath in order to receive compensation only if he was 
injured in a place where he is able to injure himself," but if he 
was injured in a place where he is unable to injure himself, he 
receives compensation without taking an oath. 


The Gemara challenges: And let us be concerned that perhaps he 

scraped against a wall and caused the injury himself. The Gemara 

explains: Rabbi Hiyya teaches that the mishna is referring to a case 

where, for example, he has a bite on his back or on his elbows, 
which must have been caused by someone else. The Gemara chal- 
lenges: And perhaps a different person did it to him, and not the 

defendant. The Gemara explains: This is a case where there is no 

other person with him besides the defendant. 


§ The mishna teaches: How does this halakha apply to one whose 
opposing litigant is suspect with regard to the taking of an oath 
and therefore is not permitted to take the oath? One is suspected 
if he had been found to have taken a false oath, whether it was 
an oath of testimony or an oath on a deposit, which are prescribed 
by Torah law, or even an oath taken in vain. The Gemara asks: 
For what reason does the mishna emphasize: Even an oath taken 
in vain? 


The Gemara explains: The mishna is speaking utilizing the style 
of: It is not necessary. It is not necessary to state that one who is 
suspected of falsifying these oaths is disqualified from taking oaths, 
as they entail the denial of a monetary claim, i.e., due to the false 
oath someone incurs financial loss, but it is necessary to state that 
even that oath, an oath taken in vain, which involves merely the 
repudiation of one’s verbal commitment, nevertheless grants one 
the status of a person who is not credible and who is disqualified 
from taking oaths. 


The Gemara suggests: And let the tanna also teach that falsifying 
an oath on an utterance, which is also an oath without monetary 
consequences, disqualifies one from taking oaths. The Gemara 
responds: When the tanna teaches which types of false oaths 
disqualify a person, it includes only oaths with regard to which 
when one takes the oath, he is at that time falsely taking the oath. 
But with regard to an oath on an utterance, such as an oath that 
he will eat a specific fruit that day, where it can be said that he 
took the oath with true intention” and intended to eat that fruit, 
but ultimately failed to do so, the tanna does not teach, as one who 
does not fulfill such an oath retains his credibility to take oaths, 
since he did not consciously lie. 


The Gemara raises a difficulty: It works out well to make this dis- 
tinction for one who is liable for an oath on an utterance like: I will 
eat, or: I will not eat, where it is possible that he was not lying 
when he took the oath. But with regard to oaths about the past 
like: I ate, or: I did not eat, what can be said, since he certainly 
took a false oath? The Gemara answers: Teach the mishna, i.e., 
understand it to mean: An oath taken in vain 


NOTES 


That he took the oath with true intention — xp xowIPIT 
yanwn: It could be that at the time that he took the oath he 
intended to fulfill it, so that he took the oath truthfully. If he 
afterward violated the oath, he is suspect, not with regard to 
taking a false oath, but with regard to violating the prohibition 
of: “He shall not profane his word” (Numbers 30:3). Some hold 
that the Gemara’s conclusion is that even one who is liable 


for taking an oath on an utterance about the future is suspect 
with regard to oaths, since he is disqualified from bearing wit- 
ness as one who violates the prohibition against profaning his 
word (Rabbeinu Tam; Rambam). Accordingly, the Gemara’s 
statement here must be understood simply as an explanation 
as to why the example of an oath on an utterance is not listed 
in the mishna. 
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and any oath that is similar to it," i.e., that is clearly a falsehood, 
disqualifies one from further oath taking. 


§ The mishna teaches: If one of the litigants was a dice player," 
or one who lends with interest, or among those who fly pigeons, 
or among the vendors of produce that grew during the Sabbatical 
Year, then the litigant opposing him takes an oath and receives 
payment of his claim. The Gemara asks: Why do I need these 
additional examples of a person who is suspect with regard to oath 
taking? The Gemara explains: The mishna first teaches examples 
of people who are disqualified by Torah law, and then teaches 
examples of those who are disqualified by rabbinic law. 


§ The mishna teaches: If both litigants were suspect, the oath 
returned to its place; this is the statement of Rabbi Yosei. Rabbi 
Meir says: Since neither can take an oath, they divide the disputed 
amount. Rava said to Rav Nahman: How is it actually taught?" 
What is Rabbi Yosei’s opinion and what is Rabbi Meir’s opinion? 
Rav Nahman said to him: I do not know. Rava asked him: What 
is the halakha? Rav Nahman said to him: I do not know. 


It was stated that Rav Yosef bar Minyumi says that Rav Nahman 
says that Rabbi Yosei says: They divide the disputed amount. 
And similarly, Rav Zevid bar Oshaya teaches that Rabbi Yosei 
says: They divide the disputed amount. The Gemara records a 
slightly different version of this tradition: There are those who say 
that Rav Zevid teaches that Rabbi Oshaya says that Rabbi Yosei 
says: They divide the disputed amount. Rav Yosef bar Minyumi 
said that Rav Nahman ruled in an actual case that the litigants 
divide the disputed amount. 


§ Rabbi Yosei rules in the mishna that in a case where both sides 
are suspect and cannot take an oath, the oath returned to its 
place. The Gemara asks: To where did it return? What is meant 
by the oath returning to its place? Rabbi Ami said that our Sages 
in Babylonia say: The oath returned to Sinai, where God admin- 
istered an oath to the Jewish people that they would keep the 
mitzvot of the Torah, including the prohibition against robbery. 
The litigant who is robbing the other will be punished by God, 
not the court. Our Sages in Eretz Yisrael said: The oath returned 
to the one who was initially liable to take it," i.e., the defendant, 
and since he is disqualified from taking an oath, he must pay. 


Rav Pappa said that the term: Our Sages in Babylonia, refers to 
Rav and Shmuel; and the term: Our Sages in Eretz Yisrael, refers 
to Rabbi Abba. The fact that the term: Our Sages in Babylonia, 
refers to Rav and Shmuel is as we learned in the mishna (45a): 
And likewise, orphans may collect a loan with a promissory note 
inherited from their father only by taking an oath; and we dis- 
cussed it (see 48a), asking: From whom do they collect a debt by 
taking an oath? If we say that they collect this way from the bor- 
rower, i.e., those who borrowed from their fathers, that would not 
make sense. Their father would take payment with the promissory 
note without taking an oath, and they collect only by means of 
taking an oath? Don’t orphans have privileged status? Rather, this 
is what the mishna is saying: And even orphans do not collect 
with their father’s promissory note from the borrower’s orphans," 
except by means of taking an oath. 


How is it actually taught — jam 23»: The amora‘im had various 
versions of the opinions of the tanna‘im concerning the case 
in which both litigants are suspect with regard to oaths, and it 
was not clear whether it was Rabbi Meir or Rabbi Yosei who had 


NOTES 


is that the halakha is in accordance with the opinion of Rabbi 
Yosei in his disputes with Rabbi Meir, but since Rav Nahman did 
not know which of them voiced which opinion, he could not 
rule on the issue. 


said that they divide the disputed claim. The accepted principle 


HALAKHA 


An oath taken in vain and any oath that is similar to it - 
mb TT boy Nw nyw: One is suspect with regard to 
oaths if he lied | in an oath of testimony, in an oath on 
a deposit, or in an oath on an utterance, or if he took a 
false oath or took an oath in vain (Tur, citing Rosh). One 
is also suspect with regard to oaths if he disregarded a 
communal ban (Tur, citing Rashi). Some hold that only 
oaths about the past cause one to be suspect, e.g., an 
oath that he did not eat something, which, if false, was 
false when taken, since he knows what happened in 
the past; but an oath about the future, such as an oath 
that he will not eat something, does not cause him to be 
suspect, since even if he violated the oath afterward, he 
could have meant it honestly when he took it (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 2:2; Shulhan Arukh, 
Hoshen Mishpat 92:2). 


Dice player, etc. — ^3) Xmpa pnw: Anyone who is 
disqualified from providing testimony because of a trans- 
gression is considered suspect with regard to oaths. This 
applies whether he is disqualified because he violated a 
prohibition by Torah law, e.g., lending money with interest 
or eating meat of an unslaughtered animal carcass, or 
because he violated a prohibition by rabbinic law, e.g., 
playing with dice. Additionally, anyone who is suspected 
of taking another person’s property is suspect with regard 
to oaths. This applies only when there are witnesses that 
he took another person’s property, but without witnesses 
he is not suspect with regard to oaths, as he might have 
a prior claim that the other person owed him money, for 
which he seized the property (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 2:2; Shulhan Arukh, Hoshen Mishpat 
92:3). 


The oath returned to the one who was initially liable to 
take it - ay son TYI MN: It is a rabbinic ordinance 
that if a defendant who is liable to take an oath by Torah 
law is suspect with regard to oaths, the claimant takes 
an oath and takes payment of his claim. If both litigants 
are suspect with regard to oaths, the oath returns to the 
defendant who was initially liable to take it, and, since he 
cannot take an oath, he must pay the claim against him, 
in accordance with the opinion of the amora’im referred 
to as: Our Sages in Eretz Yisrael, and Rava. There are those 
who say that they divide the claim (Rosh; Tur, citing Rav 
Hai Gaon), in accordance with the opinion of Rabbi Yosei, 
per the textual version of Rav Nahman, who also ruled 
that way in practice (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 2:4; Shulhan Arukh, Hoshen Mishpat 92:7). 


Orphans do not collect from orphans — p pains 
ary x pains: The same halakhot that apply to heirs of 
a lender when they collect a debt from a borrower apply 
if they collect the debt from the heirs of the borrower, but 
they must also take an oath that they, themselves, did not 
already collect payment from the borrower before his 
death (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
17:2; Shulhan Arukh, Hoshen Mishpat 108:9). 
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HALAKHA 


If the borrower died during the lifetime of the 
lender - mbna ma nb m: If a borrower died dur- 
ing the lifetime of the lender, and the lender died 
afterward, the lender's heirs, whether they are his 
children, brothers, or other heirs, cannot collect any 
payment, even by taking an oath. This is the halakha, 
because the lender has already become liable to take 
an oath to the borrower's heirs, as one who comes to 
collect from the property of orphans, and one cannot 
bequeath property that he can collect only by taking 
an oath. Even if the lender took the oath before he 
died, his heirs cannot collect if there is concern that 
his debt was paid after that oath taking (Rema, citing 
Rosh). If a judge erred and collected the debt for the 
ender's heirs after administering an oath to them, or 
if they seized the debt on their own, the court does 
not appropriate it from them; in accordance with the 
opinion of Rav and Shmuel (Rambam Sefer Mishpa- 
tim, Hilkhot Malve VeLoveh 17:3; Shulhan Arukh, Hoshen 
Mishpat 108:11). 


What does it matter to me if it is he or his father - 
NTIN b TI NT » ma: In a case where one demands 
from the heir of the borrower payment of a debt that 
is not recorded in a document, if the heir admits to a 
portion of the debt, he is like any other person who 
admits to part of a claim, and he takes an oath by 
Torah law to deny that he owes any more than what 
he admitted to (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 4:5; Shulhan Arukh, Hoshen Mishpat 75:16). 


Fifty | know, etc. — ^3) KYT pwan: In a case where 
one claimed a debt of one hundred dinars but the 
defendant replied that he owes fifty dinars and knows 
nothing about the other fifty dinars, the defendant is 
liable to take an oath as one who admits to part of a 
claim. Since he cannot take an oath that he is exempt 
from paying the other fifty dinars, as he knows nothing 
about the part of the debt that he did not admit to, he 
must therefore pay the entire debt. 

If a claimant had the same situation with an heir 
of the debtor, the heir is exempt from paying the part 
of the debt that he knows nothing about, and is not 
liable to take an oath, since it is an uncertain claim. 
Nevertheless, the court states that if they know that 
their legator owed the money and they do not pay 
it, they are in excommunication, in accordance with 
the opinion of Rabbi Ami (Rambam Sefer Mishpatim, 
Hilkhot To'en VeNitan 4:7; Shulhan Arukh, Hoshen Mish- 
pat 75:13, 16). 


NOTES 


A person cannot bequeath an oath — W711 DIN ps 
mna: This means that any property that one can 
receive only by taking an oath cannot be bequeathed 
o his children, as the children cannot take the same 
oath in which their father has become liable. He is 
iable to take an oath that the loan detailed in the 
promissory note has not been repaid, but his children 
cannot affirm this with certainty, since they are not 
acquainted with every detail of their father’s business. 
An oath that their father did not direct them not to col- 
ect on the promissory note is not sufficient, because a 
requirement for another oath already exists. 
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Rav Pappa continues: And Rav and Shmuel both say that the Sages 
taught that the lender’s orphans need to take an oath in order to be 
paid by the borrower's orphans only when the lender died during 
the lifetime of the borrower, and the lender’s children had an oppor- 
tunity to collect directly from the borrower without taking an oath. 
But if the borrower died during the lifetime of the lender," the 
lender has already become liable to take an oath to the children of 
the borrower, since one can collect from orphans only by means of 
an oath, and a person cannot bequeath an oath," i.e., a debt that 
requires the taking of an oath in order to be collected, to his children, 
and no payment is made. The lender’s children cannot take the oath 
that their father would have taken, that the promissory note has 
not been paid. The only oath they can take is that their father never 
told them that it had been paid, and that is insufficient once the 
father became liable to take an oath. From here it is clear that Rav 
and Shmuel hold that when no oath can be taken, the oath returns 
to Sinai, and the court takes no action. 


The fact that the term: Our Sages in Eretz Yisrael, refers to Rabbi 
Abba is as the following story illustrates. As there was a certain man 
who snatched a piece of cast metal from another. The one from 
whom it was taken came before Rav Ami while Rabbi Abba was 
sitting before him, and he brought one witness who testified that 
the other man did, in fact, snatch it from him. The one who snatched 
it said to him: Yes, it is true that I snatched it, but I merely snatched 
that which was mine. 


Rabbi Ami said: How should judges rule in this case? If they were 
to say to the one who snatched the metal: Go pay for it, that would 
not be the correct ruling, because there are not two witnesses who 
saw him snatch it, and the court does not force payment based on 
the testimony of one witness. If they were to accept his claim and 
exempt him entirely, that would not be the correct ruling, because 
there is one witness who testified against him. If they were to say to 
him: Go take an oath, which is the usual response to counter the 
testimony of one witness, once he said that he did in fact snatch it, 
and there is no proof that it is his, he is like a robber, and the court 
does not allow a robber to take an oath. 


Rabbi Abba said to him: He is one who is liable to take an oath who 
is unable to take an oath, and anyone who is liable to take an oath 
who is unable to take an oath is liable to pay. This illustrates that 
Rabbi Abba holds that the oath returns to its place, i.e., to the defen- 
dant, who is disqualified from taking oaths, and that consequently 
he must pay. 


Rava said: It stands to reason that the halakha is in accordance with 
the opinion of Rabbi Abba; as Rabbi Ami teaches this baraita: The 
verse states that “the oath of the Lord shall be between them both” 
(Exodus 22:10), but not between their heirs. What are the circum- 
stances in which one would be liable to take an oath, but his heirs 
would be exempt? 


If we say that it is where the lender’s son said to the borrower’s 
son: One hundred dinars that belonged to my father were in the 
possession of your father, as a loan, and you must repay me, and 
the borrower's son said to him: He had a debt of fifty, and the other 
fifty he did not have to pay him, i.e., he did not owe it, that is difficult. 
Under these circumstances, what does it matter to me if it is he, 
the borrower's heir, or his father," the original borrower? Since the 
son is admitting that he owes part of the money and denying the 
rest with certainty, he is liable to take an oath, just like his father 
would have been. 


Rather, is it not that the lender’s son said to the borrower’s son: One 
hundred dinars that were my father’s were left in the possession 
of your father, and you must repay me, and the borrower’s son said 
to him: Concerning fifty dinars, I know" that my father owed them, 
but I do not know anything about the other fifty dinars. 
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Rabba continues: Granted, if you say that his father, in a case 

like this, would be liable to take an oath, due to his partial admis- 
sion, then the verse was necessary to exempt the heirs" from taking 
the oath. But if you say that in a case like this, his father is also 

exempt from taking an oath, why do I need a verse about exempt- 
ing the heirs? Evidently, an oath reverts to one who is liable to take 

it, and when he cannot take that oath he must pay the claim against 
him. 


The Gemara asks: And as for Rav and Shmuel, who hold that one 
who cannot take an oath does not have to pay, and therefore there 
is no difference between the heirs and the father, what do they 
derive from this verse: “The oath of the Lord shall be between 
them both” (Exodus 22:10)? 


The Gemara answers: It is necessary for that which is taught in a 
baraita: Shimon ben Tarfon says: The verse: “The oath of the 
Lord shall be between them both,” teaches that when one litigant 
imposes an oath on the other, and he takes a false oath, the oath 
applies to them both," i.e., they are both held responsible for the 
desecration of God’s name. 


Since this Sage was mentioned, the Gemara cites some of his other 
statements. Shimon ben Tarfon says: With regard to the prohibi- 
tion of following after an adulterer, i.e., providing him with assis- 
tance in carrying out adultery, from where is it derived? The verse 

states: “You shall not commit adultery [lo tinaf |” (Exodus 20:13). 
If the verse is vocalized slightly differently, it may be read: You shall 

not cause adultery [lo tanif]. 


Commenting on the verse describing the response of the Jewish 
people to the spies’ slander of Eretz Yisrael: “And you murmured 
[vatteragenu|] in your tents and said: Because the Lord hated us, He 
has brought us forth out of the land of Egypt, to deliver us into the 
hand of the Amorites, to destroy us” (Deuteronomy 1:27), Shimon 
ben Tarfon says: “Teragenu” is interpreted as though it is composed 
of two Hebrew expressions: You explored [tartem] the land, and: 
You disparaged’ [ ginnitem] it, in the tent of the Omnipresent. 


With regard to the verse: “As far as the great river, the river Euphra- 
tes” (Deuteronomy 1:7), Shimon ben Tarfon says: Although it is 
not the largest river, the Euphrates is called great in accordance with 
the adage: Draw close to the one anointed with oil and become 
anointed as well. Because the Euphrates is close to Eretz Yisrael, 
it is called great. The school of Rabbi Yishmael taught a similar 
idea: The servant of a king is like a king. 


§ The mishna teaches that the storekeeper relying on his ledger 
takes an oath and receives payment. If an employer tells a store- 
keeper to pay his laborers, and the storekeeper claims he paid them, 
while the laborers claim that they did not receive payment, both 
the storekeeper and the laborers take oaths and receive payment 
from the employer. It is taught in a baraita: Rabbi Yehuda HaNasi 
said: Why is there the bother with this oath, that it is imposed 
upon both of them? Rabbi Hiyya said to him: We learn in the 
mishna (see 45a) that both of them take an oath and receive 
payment" of their claims from the employer. 


The Gemara asks: Did Rabbi Yehuda HaNasi accept from him that 
this is the halakha, or did he not accept it from him? Come and 
hear as it is taught in a baraita: Rabbi Yehuda HaNasi says: The 
laborers take an oath to the storekeeper that he had not paid 
them. And if it is so that Rabbi Yehuda HaNasi accepted Rabbi 
Hiyya’s ruling, then Rabbi Yehuda HaNasi should have instead 
said that the laborers take an oath to the employer. 


NOTES 
To exempt the heirs — pwr a3 spond: Rava's reasoning is 
based on the fact that only if the father has to pay is there a 
need for a verse exempting his heirs. If the father was liable 
to take an oath but did not have to pay when he could not 
take it, there would be no need for a verse to exempt the 
heirs, as they would be exempt regardless. 


Applies to them both - opw by abn: Rashi explains (39b) 
that the penalty for the false oath falls also upon the litigant 
who demands the administration of the oath, even if his 
claim is justified. The reason is that he should not have 
become involved with such a dishonest person and should 
have taken precautions to avoid getting into such a situa- 
tion; by not doing so he has caused the necessity for this 
oath (see Tosafot). The Ri Migash presents two different 
explanations. His first explanation is that this phrase could 
be interpreted as meaning: Applies to one of the two, i.e., 
the one who is lying. His second explanation is that when 
the claimant sees that the defendant is prepared to take 
a false oath in order to avoid payment, he should prefer 
simply to withdraw his claim altogether. 


You explored and you disparaged, etc. - O72) Onn 
^a: Rabbeinu Hananel explains that the verse’s statement 
that they murmured in their tents is a euphemism for their 
sinning in the tent of God. Ri Migash explains that the tent 
of the Omnipresent is referring to Eretz Yisrael, which is the 
special place of God's presence, and the verse means that 
they explored, and then they disparaged God's tent by 
saying that God is unable to expel the nations living there. 


HALAKHA 


Both of them take an oath and receive payment, etc. - 
^ povin pya ow: In a case where a storekeeper who 
often gave merchandise to an employer on credit, which 
the employer would afterward pay in full, was requested by 
that employer to pay his laborers their wages, and the store- 
keeper claimed that he paid a particular laborer, while the 


laborer claimed that he was not paid, 


he employer must 


pay each of them. The laborer takes an oath and receives 


his wages from the employer, and the s 
oath and receives what he paid from 
each take their oaths in the presence o 
one is lying, he will be embarrassed in 


orekeeper takes an 
he employer. They 
the other, so that if 
he presence of the 


other person, who knows the truth (Rambam Sefer Mish- 
patim, Hilkhot Malve VeLoveh 16:5; Shulhan Arukh, Hoshen 
Mishpat 91:1). 
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NOTES 

In the presence of the storekeeper - 3y Tayna: 
This means that the laborers do not take an oath to the 
storekeeper, as they do not collect from him. Rather, they 
ake an oath to the employer, but in the presence of the 
storekeeper, so that they will be ashamed to lie. In the 
Jerusalem Talmud Rabbi Yehuda HaNasi is cited as saying 
hat each side must take his oath in the presence of the 
other, to evoke shame from whoever is lying. The Ritva 
also presents that interpretation, citing his teachers and 
he Ramah. 


This set can come by itself - mayyy 293 ANA ft: Each 
individual set of witnesses retains its presumed status 
of credibility, as there is no definitive proof that those 
witnesses are the dishonest ones. 


With lying witnesses — "pw 7D "THA: Rashi explains 
that since one set of witnesses is certainly unfit to bear 
witness, Rav Hisda does not want the court to enter 
into an uncertain situation, so he disqualifies both sets. 
Similarly, other early commentaries hold that there is an 
actual legal concern about the testimony. By contrast, the 
Ritva holds that their disqualification is simply a penalty 
evied upon them, and this also serves to frighten other 
potentially false witnesses from lying. 


This is the same as the mishna — parya 137: According 
o the opinion of Rav Huna, in a case of two lenders and 
a single borrower both lenders collect the debt, as, even 
hough one of them is bringing an invalid claim, neverthe- 
ess, they each have claims on the borrower, who cannot 
evade them. Some hold that the halakha in such a case is 
exactly parallel to the halakha in the case in the mishna, 
and that each lender must take an oath attesting to the 
ruth of his claim (Rav Hai Gaon; Rabbeinu Hananel; Rif). 

Accordingly, an objection can be raised against Rav 
Hisda’s opinion from the mishna. Yet, it is explained that 
here is still a difference between the cases that prevents 
his. In the case of the sets of witnesses, there is certainly 
one set of disqualified witnesses, so it is not illegitimate 
o leave the money with whoever has it, rather than 
rely on witnesses who may be unfit to give testimony. 
nthe mishna, by contrast, the laborers do not need to 
accept the oath of the storekeeper, as they did not enter 
any arrangement with him concerning their wages. For 
his part, the storekeeper can claim that he performed 
everything that the employer requested of him, as he 
was not requested to pay the laborers in the presence of 
witnesses, and that therefore the laborers’ wages are now 
the employer's responsibility (Tosefot HaRosh). 


Two borrowers and a single lender - 4m mn mb nw: 
This question is unresolved only according to the opin- 
ion of Rav Huna. According to the opinion of Rav Hisda, 
when there are two borrowers and two lenders with two 
promissory notes, the promissory notes are simply invalid. 
Therefore, this would be the halakha all the more so where 
there is only one lender. 
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Rava said: Do not conclude that Rabbi Yehuda HaNasi did not 
accept Rabbi Hiyya’s ruling. Rather, interpret his statement as fol- 
lows: The laborers take an oath to the employer in the presence 
of the storekeeper," so that they will feel ashamed to lie with him 
present, since he knows whether or not he paid them. 


§ It was stated about a similar topic that if there were two sets of 
witnesses who contradict one another," and it is clear that one set 
must be testifying falsely, Rav Huna says: This set can come 
by itself" and testify about other cases, and that set can come 
by itself and testify. Neither set of witnesses is disqualified for 
future testimony, since there is no way of knowing which was lying. 
Rav Hisda said: Why do I need to become involved with lying 
witnesses?" Since each set of witnesses is possibly untrustworthy, 
both sets are disqualified. 


The Gemara cites the circumstances relevant to this dispute. If, 
after contradicting each other, the two sets of witnesses testified 
about circumstances involving two distinct lenders, and two dis- 
tinct borrowers, and therefore two separate promissory notes, 
each one signed by a different set of witnesses, this sort of scenario 
is the subject of their dispute. According to Rav Huna both 
promissory notes are valid, and according to Rav Hisda neither 
is valid. In the case of a single lender, and a single borrower, and 
two promissory notes, with each signed by a different one of 
the sets of witnesses, the holder of the promissory note is at a 
disadvantage" and can collect only the lower sum. One of the 
promissory notes is necessarily not valid, as it is signed by witnesses 
who testified falsely. 


In the case of two lenders, and a single borrower," and two prom- 
issory notes, this is the same as the mishna," where two claimants 
who contradict each other come to collect payment from a single 
person who must pay them both, as the evidence for both claims 
has a presumption of validity. In the case of two borrowers, and a 
single lender," and two promissory notes, what is the halakha? 
Can each of the borrowers claim that the promissory note support- 
ing the claim against him is not valid, as it could have been signed 
by the untrustworthy set of witnesses; or does each of them have 
to pay unless he can prove that the promissory note against him 
was signed by the unfit set of witnesses? The Gemara states: The 
question shall stand unresolved. 


Rav Huna bar Yehuda raises an objection from a baraita: 


HALAKHA 


Two sets of witnesses who contradict one another — »nw 
iny it ninaa OY APD: Two sets of witnesses who have 
contradicted one another can testify independently in other 
testimonies, and each set is accepted on its own, in accordance 
with the opinion of Rav Huna. But if one witness from each set 
comes to testify with regard to a different case and together they 
constitute a set of witnesses, their testimony is not accepted 
(Rambam Sefer Shofetim, Hilkhot Edut 22:1 and Kesef Mishne there; 
Shulhan Arukh, Hoshen Mishpat 31:1). 


The holder of the promissory note is at a disadvantage — 
miAnAD by wen bya: If a lender had two promissory notes 
from a single borrower, and each was signed by a different one 
of two sets of witnesses who have contradicted each other, the 
lender can collect only the smaller sum. In this case, the borrower 
must take an oath with regard to the larger sum (Tur), and the 
promissory note with the larger value is then torn up. 

If the lender first demands payment of one promissory note 
without mention of the other one, he can collect that debt; and if 
afterward he demands the debt from the other promissory note, 
he can collect that as well (Rambam). Some advise the lender to 
destroy the smaller promissory note, so that the borrower cannot 
demand an oath from him as to whether he has two promissory 
notes signed by these sets of witnesses (Rambam Sefer Shofetim, 
Hilkhot Edut 22:2; Shulhan Arukh, Hoshen Mishpat 31:2). 


Two lenders and a single borrower — 1m my pbn? 19W: If two 
lenders demand payment of promissory notes, each signed by 
one of these two sets of witnesses who have contradicted each 
other, from a single borrower who denies both debts, each of 
the lenders takes an oath and receives payment of the sum 
on his promissory note. This is the halakha because one of the 
promissory notes is certainly valid, and the Sages instituted that 
each lender should take an oath and receive payment, just as in 
the case of a storekeeper relying on his ledger (Rambam Sefer 
Shofetim, Hilkhot Edut 22:3; Shulhan Arukh, Hoshen Mishpat 31:2). 


Two borrowers and a single lender - m% mn mb rw: Ifa 
lender demands payment of two promissory notes, each signed 
by one of these two sets of witnesses who have contradicted 
each other, from two separate borrowers, who both deny the 
debts, he cannot collect either debt. The reason is that he cannot 
ratify either of those promissory notes in court, as each note is 
suspected of being the one signed by the dishonest witnesses. 
The burden of proof rests upon the claimant, since the Gemara 
left this question to stand unresolved, and the borrowers each 
take an oath of inducement and are exempted from payment. 
This applies only when both promissory notes are brought to 
court at the same time, but if each promissory note is brought 
for payment at a different time, the lender collects each debt 
separately (Rambam Sefer Shofetim, Hilkhot Edut 22:4; Shulhan 
Arukh, Hoshen Mishpat 31:3). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VII 
Daf 48 Amuda 


TNX) Dy Ty DY Aaa WINK INN 
ARIK TMS sop jw - wow 1i 
Tova pry - wan aie Ime) wow 

anys nay) paps 


KIT KII AY i md xd NA 
WKI bw moms MITY porwyn ane) 
Dy wat PRLI AA ye wan 

DY Dipa IMs 


A3 niva wig h pn smd ware” 
TOID PODR ANT a WX OA 
Puy pws pram pnay niverw 
- miny? insipa wor bax raphy 

mrt voy tana xxi 


Tay 719" pA nb) vy” 
ION NP J72 - MAP NI PPV 
IVD) PAP Pay “pat own 31 
xba nia bax mb mwa Ky ap 

pini ab a> Tio MIDE - p 


ATON OND NTN VMK NI 
KITY o atin KD aa bax 


Pal anana maian nge Dw” 
Ka AKAN "aye? x5 pain yo} 
ming) TyAaW 7a pe pnag ba 
PDT (2) Npa ernawa 

TIWI KY WD x) DAN 


If one witness who came to testify about the new moon says that 
he saw it two" oxgoads high above the horizon, and the other one 
says it was three oxgoads high, their testimony is valid, as a dis- 
crepancy of this type is reasonable. But if one says that he saw the 
moon three oxgoads above the horizon, and the other one says it 
was five, their testimony is voided. But despite this, they are not 
disqualified as witnesses, and either of them may join in another 
testimony. 


What, is it not teaching that they each can join with another witness 
for testimony about monetary matters, even though each of them 
is suspected of giving false testimony? This contradicts Rav Hisda’s 
opinion. Rava said, explaining how Rav Hisda understands this 
baraita: He, one of the contradictory witnesses, and another wit- 
ness may combine for another testimony about the new moon, 
as in doing so, they become two witnesses against one testifying 
differently; and the statement of one witness has no standing in 
a place where it is contradicted by two witnesses. 


§ The mishna teaches: If one said to a storekeeper: Give me 
produce valued at a dinar, and he gave him the produce, and 
subsequently the storekeeper and the customer dispute whether 
the customer ever paid the storekeeper, the mishna rules that the 
customer takes an oath that he paid. It is taught in a baraita: Rabbi 
Yehuda says: When does the customer take this oath? He takes 
it when the produce is collected"’ and situated in front of them, 
and the two of them are quarreling about it. But if the customer 
has it bundled in his basket on his back, the burden of proof 
rests upon the claimant, i.e., the storekeeper. 


The mishna continues with a similar case: If one said to a money 
changer: Give me small coins valued at a dinar, and he gave him the 
coins, and subsequently they dispute whether the customer gave 
the money changer the dinar, the customer takes an oath that he 
paid already. The Gemara notes: It is necessary to teach both the 
case involving the storekeeper and the case involving the money 
changer, as had it taught us only this first case, one might say that 
only in that case do the Rabbis say that the customer may take an 
oath to avoid payment, because produce is prone to spoiling, and 
since it spoils storekeepers do not retain it but give it to the cus- 
tomer immediately. But with regard to money, which does not 
spoil, say that they concede to Rabbi Yehuda that a money changer 
does not give coins to the customer until he has received payment, 
and the customer does not need to take an oath. 


And had the ruling been stated only about that case involving the 
money changer, one might say that only in that case does Rabbi 
Yehuda say that the customer need not take an oath to avoid pay- 
ment, but in this case, involving the storekeeper, say he concedes 
to the Rabbis. Therefore it is necessary to teach this dispute for 
both cases. 


§ The mishna teaches (see 45a): Just like other cases where the 
Sages said that one takes an oath and receives payment, the mishna 
teaches: A woman who vitiates her marriage contract, etc. And 
likewise, orphans may not collect with a promissory note inher- 
ited from their father except by taking an oath. The Gemara asks: 
From whom do they collect a debt by taking an oath? If we say that 
they collect this way from the borrower, i.e., those who borrowed 
from their father, that would not make sense. Their father would 
take payment with the promissory note without taking an oath, 
and they collect only by means of taking an oath? Don’t orphans 
have privileged status? Rather, this is what the mishna is saying: 
And even orphans do not collect with their father’s promissory 
note from the borrower’s orphans except by means of an oath. 


HALAKHA 


If one says two, etc. — 131 AW...12iK TM: If one 
witness says that the moon was at a height of two 
stories, while the other said three stories, they can join 
together as a set of witnesses for testimony about the 
new moon. If one said three and the other said five, 
they cannot join together, but either of them can join 
with another witness who says that he saw the moon 
at the same height, or at a difference of one story (Ram- 
bam Sefer Zemanim, Hilkhot Kiddush HaHodesh 2:5). 


When the produce is collected, etc. — niyang yaa 
^d pnay: The customer takes an oath while holding a 
sacred object and receives the produce only when the 
produce or the money is resting in the public domain. 
If the customer has already taken the produce into 
his own domain, and the storekeeper demands pay- 
ment, the customer takes an oath of inducement and 
is exempt from payment. Similarly, if the produce or 
the money is in the possession of the storekeeper 
but the customer claims it, the storekeeper takes an 
oath of inducement and is exempt from payment, in 
accordance with the statement of Rabbi Yehuda, who, 
in the opinion of the Rif, simply explains the mishna 
(Rambam Sefer Kinyan, Hilkhot Mekhira 20:7; Shulhan 
Arukh, Hoshen Mishpat 91:9 in the comment of Rema, 
and Beur HaGra there). 


NOTES 

When does he take this oath? When the produce 
is collected — pyas NivaTw pata max: The com- 
mentaries discuss the circumstances in which Rabbi 
Yehuda and the Rabbis disagree. The Rif explains that 
they disagree when the produce is located in the public 
domain, and in this baraita Rabbi Yehuda explains that 
they do not disagree when the produce is clearly in the 
possession of one of the litigants. Rashi asserts that 
Rabbi Yehuda disagrees with the Rabbis specifically 
in the case where the storekeeper already gave the 
produce to the customer. 
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NOTES 


He stated it in accordance with the statement of Rabbi 
Meir, etc. — 13) VAP VR DTT via: See 47a, where 
here is a discussion as to which tanna holds which opin- 
ion. The Gemara here assumes that it is Rabbi Meir who 
holds that the oath returns to its place and Rabbi Yosei 
who holds that the amount in dispute is divided. 
The Ri Migash had a version of the text in which this 
phrase reads: He stated it in accordance with the state- 
ment of Rabbi Ami. This version means that with regard 
o the statement of Rabbi Ami, who deliberated about the 
opinion of Rav and Shmuel and suggested differentiating 
between two possible situations, Rav Nahman stated that 
his differentiation is not valid, even though he, himself, 
does not subscribe to that opinion in any case. 


HALAKHA 


Her heirs may invoke her marriage contract — pwi 
anD NY pY: Ina place where no marriage contract 
is written, a widow who is supported by the orphans after 
having returned to her father’s house can collect payment 
of the standard sum of a marriage contract only up to 
twenty-five years after her husband's death. If she does 
not claim it by the end of that period, it is considered 
as if she has waived her claim. Similarly, her heirs must 
claim the payment within twenty-five years of her death, 
or else it is considered as if they have waived their claim 
(Rambam Sefer Nashim, Hilkhot Ishut 16:23; Shulhan Arukh, 
Even HaEzer 101:1). 


Where the widow took an oath but died - 7yawaw 
mma: If a widow took an oath to receive her marriage 
contract payment and then died, her heirs inherit that 
payment. If she died before taking the oath, they do not 
inherit the payment, as one cannot bequeath to his heirs 
property that he can collect only by means of taking 
an oath. This is in accordance with the Gemara's recon- 
ciliation of the relevant mishna in tractate Ketubot with 
the opinion of Rav and Shmuel (Rambam Sefer Nashim, 
Hilkhot Ishut 18:6; Shulhan Arukh, Even HaEzer 96:1). 
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Rav and Shmuel both say that the Sages taught that the lender’s 
orphans need to take an oath in order to be paid by the bor- 
rower’s orphans only when the lender died during the lifetime 
of the borrower, and the lender’s children had an opportunity 
to collect directly from the borrower without taking an oath. 
But if the borrower died during the lifetime of the lender, 
the lender has already become liable to take an oath to the 
children of the borrower, since one can collect from orphans 
only by means of an oath, and a person cannot bequeath an 
oath, i.e., a debt that requires the taking of an oath in order to 
be collected, to his children, and no payment is made. The 
lender’s children cannot take the oath that their father would 
have taken, that the promissory note has not been paid. The 
only oath they can take is that their father never told them that 
it had been paid, and that is insufficient once the father became 
liable to take an oath. 


The Sages sent a question to Rabbi Elazar in Eretz Yisrael: What 
is the nature of this oath to the orphans of the borrower that it 
has the capacity to prevent the lender’s children from collecting 
their father’s debt? Rabbi Elazar sent a reply to them: That is 
not the correct ruling; rather, the heirs take the heirs’ oath, 
that they have no knowledge that this promissory note was paid, 
and collect payment of their claim. They sent the same question 
again to Eretz Yisrael in the days of Rabbi Ami. He said: They 
continue to send this question to this extent? If we had found 
a different explanation, wouldn’t we have sent it to them? 
Nevertheless, Rabbi Ami said: Since this question came to 
us, let us say something about it. 


If the litigants stood trial and then the lender died before taking 
an oath, the lender has already become liable to take an oath 
to the children of the borrower in accordance with the court’s 
ruling, and a person cannot bequeath an oath to his children, 
in accordance with the opinion of Rav and Shmuel. If the liti- 
gants did not yet stand trial, and the lender died, the lender’s 
heirs take the heirs’ oath, and collect payment of their claim, 
as Rabbi Elazar said. 


Rav Nahman objects to this: Is that to say that it is the court 
that renders the lender liable to take an oath? At the moment 
the borrower died, the lender was liable to take an oath to 
the children of the borrower. 


Rather, Rav Nahman said: If the ruling of Rav and Shmuel is 
accepted, it is accepted; and if it is not accepted, it is not. The 
Gemara asks: Evidently, Rav Nahman is uncertain whether 
the ruling of Rav and Shmuel is accepted. But didn’t Rav Yosef 
bar Minyumi say that Rav Nahman ruled in an actual case 
against Rav and Shmuel, ruling that where both litigants are 
suspect about oaths they divide the disputed amount? The 
Gemara answers: Rav Nahman stated his uncertainty with 
regard to the ruling of Rav and Shmuel, who rule in accordance 
with the statement of Rabbi Meir" that the oath returns to its 
place, but he himself does not hold accordingly, but rather 
rules in accordance with the statement of Rabbi Yosei, who 
says that they divide the claim. 


Rav Oshaya raises an objection from a mishna (Ketubot 104a): 
If a widow died without having received payment of her mar- 
riage contract, her heirs, e.g., sons from a previous marriage, may 
invoke her marriage contract" in order to demand payment of 
it for up to twenty-five years later. Her heirs, who are orphans, 
can take an oath and collect their claim, even though they are 
collecting from other orphans, in contradiction to the ruling of 
Rav and Shmuel. The Gemara answers: Here we are dealing 
with a situation where the widow took an oath but died" before 
she could collect the payment. When her heirs come to collect, 
an oath is no longer required. 
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The Gemara suggests: Come and hear a mishna (Ketubot 90a): In 
a case where he married his first wife and she died," and by the 
terms of the marriage contract, her sons inherit the sum promised 
in her marriage contract after the husband dies, if he subsequently 
married his second wife, and then he died, the second wife and 
her heirs take precedence over the heirs of the first wife, in col- 
lecting payment of her marriage contract. The heirs of the second 
wife can collect the marriage contract by taking an oath to the heirs 
of the first wife, stating that they have no knowledge of their mother 
having received her marriage contract, even though this is an oath 
bequeathed to them by their mother. This mishna therefore contra- 
dicts the ruling of Rav and Shmuel. The Gemara answers: This does 
not contradict their ruling, because they understand it to also be a 
situation where the second wife took an oath but died before she 
collected the payment. 


The Gemara suggests: Come and hear another mishna (Ketubot 
86b): Ifa husband stipulated that when his wife collects payment of 
her marriage contract he will not impose an oath on her or on her 
heirs or representatives, he may not impose an oath, but his heirs 
can administer an oath" to her, to her heirs, and to those who 
come on her authority as representatives. Her heirs take an oath 
to collect from the husband's heirs, though they are all orphans. 
This is contrary to the ruling of Rav and Shmuel, and here it is clear 
that the wife did not take an oath before she died. 


Rav Shemaya said: The mishna is in accordance with Rav and 
Shmuel’s ruling because it teaches the administration of an oath 
disjunctively. The heirs can administer an oath to her when she 
is receiving payment of her marriage contract as a widow, or they 
can administer an oath to her heirs when she is a divorcée who 
died after the divorce and before her husband died. Since she died 
first, her heirs were not bequeathed an oath to her husband's heirs. 


Rav Natan bar Hoshaya raises an objection from a baraita: Some- 
times the power of the son is greater than the power of the father, 


as the son can collect both by taking an oath and without taking 
an oath, while the father can collect only by taking an oath. What 
are the circumstances in which this occurs? It is when the bor- 
rower died during the life of the lender. The father who is the 
lender can collect from the borrower's heirs only ifhe takes an oath. 


And it is taught: As the son can collect both by taking an oath 
and without taking an oath. He collects by taking an oath when 
he takes the heirs’ oath, that he has no knowledge that his father’s 
debt was paid, and he collects without taking an oath in accor- 
dance with the opinion of Rabban Shimon ben Gamliel in the 
mishna, that when there are witnesses that the father said at the 
time of his death that a certain promissory note had not been paid, 
the son collects the debt without taking an oath. In any case, absent 
testimony to that effect, the father bequeaths the oath to his children 
and the son can collect by taking an oath, contrary to the ruling 
of Rav and Shmuel. 


Rav Yosef said in response: In accordance with whose opinion is 
this baraita? It is in accordance with the opinion of Beit Shammai, 
who say that a debt recorded in a promissory note that stands to 
be collected is considered as if it is already collected. Therefore, the 
father is considered to be already in possession of the loan and 
bequeaths it to his son. Even though the Sages instituted that the 
son take an oath to the heirs of the borrower, this is not a case of 
the son inheriting an oath. 
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HALAKHA 


He married his first wife and she died - miwx xv 
mas: Ifa man had two wives and each had sons, and 
one wife died during his lifetime, but the second died 
after his death and after she had taken the oath to 
receive her marriage contract payment, the sons o 
the second wife inherit her marriage contract pay- 
ment before the rest of the inheritance is allotted. 
This is because they inherit by Torah law, while the 
sons of the first wife inherit their mother's paymen 
due to a stipulation of the court. If the second wife 
had not taken an oath before she died, the sons of 
the first wife inherit their mother's marriage contrac 
payment by rabbinic ordinance, and then the res 
is divided between the two sets of heirs. This is in 
accordance with the Gemara’s reconciliation of the 
relevant mishna in tractate Ketubot with the opinion 
of Rav and Shmuel (Rambam Sefer Nashim, Hilkhot 
Ishut 19:7; Shulhan Arukh, Even HaEzer 111:8). 


But his heirs can administer an oath, etc. — bax 
nD prawn yw: Ifa husband guaranteed his wife 
that he will not require her, her heirs, or representa- 
tives, to vow or to take an oath in order to receive her 
marriage contract payment, he may not force the 
taking of a vow or oath. Nevertheless, his heirs may 
administer an oath to her or to them. This can occur 
if she was divorced before her husband died, but if 
she was widowed and then died before she could 
take the oath, her heirs or representatives have no 
way to collect her marriage contract payment. This 
is in accordance with Rav Shemaya's reconciliation 
of the relevant mishna in tractate Ketubot with the 
opinion of Rav and Shmuel (Rambam Sefer Nashim, 
Hilkhot Ishut 16:19; Shulhan Arukh, Even HaEzer 98:3). 
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HALAKHA 


Let us not extend it. ..if a creditor vitiates his promis- 
sory note, etc. — fw mys D397...1%9 poi KYT 27 
^a: The principle that one cannot bequeath an oath 
o his heirs is applied only to its original circumstances 
and is not expanded to similar cases. Therefore, if a 
creditor vitiates his promissory note and dies, although 
he himself could collect only by taking an oath con- 
cerning the debt, his children simply take an oath that 
heir father did not inform them via another person, 
nor tell them himself, that the rest of the debt was 
paid, and that they found nothing in his documents 
hat indicated this; and then they collect the rest of 
he debt, whether from the debtor or from his heirs. 
This applies only if the debtor was still alive when the 
creditor died, as if the debtor died first then the creditor 
incurs the liability to take an oath, since he is collecting 
rom the property of orphans, and that is the oath that 
a person cannot bequeath to his heirs (Sma). This is in 
accordance with the opinion of Rav Pappa (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 17:5; Shulhan 
Arukh, Hoshen Mishpat 108:14). 


Is that to say that the guarantor will not pursue, 
etc. -13102 NY Naw Wy: If the debtor died before 
the creditor, and there is a guarantor of the loan, the 
creditor's heirs may not collect from the guarantor 
if the debtor left property, as the guarantor will take 
reimbursement from the debtor's heirs, if the debtor 
left them property. This is in accordance with the opin- 
ion of Rav Huna, son of Rav Yehoshua. In this situation, 
it makes no difference whether there is an ordinary 
guarantor or a contractor-guarantor, who is more 
directly responsible for the loan. The Maharik writes 
that if the guarantor is himself the heir, the creditor's 
heirs may collect from him (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 17:4; Shulhan Arukh, Hoshen 
Mishpat 108:1). 


What is it to me if the oath is: My father did not 
inform me, etc. — ^3) Kar 2779 KYW % ma: If the 
debtor died before the creditor, the creditor's heirs, 
whether they are sons, brothers, or other heirs, can- 
not collect anything, even by taking an oath. This is in 
accordance with the opinion of Rav Pappa (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 17:3; Shulhan 
Arukh, Hoshen Mishpat 108:1). 


A judge who rules in accordance with Rav and 
Shmuel, etc. - 151 bya 19 Tayt KMT: Ifa judge 
acted improperly and administered an oath to the heirs 
of the creditor and allowed them to collect from the 
heirs of the debtor, or if the heirs of the creditor simply 
collected the debt on their own, the money is not 
appropriated from them. This is in accordance with the 
opinion of Rav Hama. Therefore, although the heirs of 
he creditor do not collect their debt from the heirs of 
he debtor ab initio, as one does not bequeath an oath 
o his heirs, nevertheless, the promissory note for that 
debt is not torn up, as perhaps a future judge will rule 
hat the debt can be collected by taking an oath. This 
is in accordance with the opinion of Rav Pappa. The 
Rema writes that it is the steward for the orphans who 
may not tear up the promissory note, but the court that 
hears the case must certainly do so. If the court does 
not do so, and another court allows collection of the 
debt based upon the promissory note, what they have 
done is done (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 17:3; Shulhan Arukh, Hoshen Mishpat 108:11). 
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§ It is related that Rav Nahman arrived in the city of Sura. Rav 
Hisda and Rabba bar Rav Huna came to see him. They said to 
him: Let our Master come, and together we will overturn that 
ruling of Rav and Shmuel. Rav Nahman said to them: Did I exert 
myself and come all these parasangs to uproot that ruling of Rav 
and Shmuel? Rather, let us not extend their ruling by applying it 
to other situations outside the specific context of when the borrower 
died during the lifetime of the lender. The Gemara offers an exam- 
ple: This is like what Rav Pappa says: If a creditor vitiates his 
promissory note," by acknowledging that he has received partial 
payment and thereby rendering himself liable to take an oath in 
order to receive the rest, and then he dies, his heirs take the heirs’ 
oath and collect from the debtor. 


The Gemara relates: There was a certain debtor who died and left 
a guarantor" of his debt, and the orphans of the creditor came to 
collect from the guarantor. Rav Pappa thought to say: This, too, 
is a case to which one should not extend Rav and Shmuel’ ruling, 
as they said only that orphans do not inherit an oath to collect 
from other orphans, and this should not apply to collecting from a 
guarantor. Rav Huna, son of Rav Yehoshua, said to Rav Pappa: 
Is that to say that the guarantor will not pursue" the orphans 
and collect from them? Ultimately, collecting from the guarantor 
is tantamount to collecting from the orphans, and no distinction 
should be made. 


The Gemara relates: There was a certain creditor who died and left 
a brother as his heir, who wanted to collect from the orphans of the 
debtor. Rami bar Hama thought to say that this, too, is a case to 
which one should not extend Rav and Shmuel’s ruling, since Rav 
and Shmuel ruled that one does not bequeath an oath to one’s 
children, and they did not mention a case where the heir is a brother. 
Rava said to him: What difference does it make to me if the oath 
taken by the heir is: My father did not inform me" that this debt 
has been paid, and what difference does it make to me if the oath 
taken is: My brother did not inform me? 


Rav Hama says: Now that the halakha was not stated either in 
accordance with the opinion of Rav and Shmuel or in accordance 
with the opinion of Rabbi Elazar, a judge who rules in accordance 
with the opinion of Rav and Shmuel" has ruled, and his ruling is 
accepted, and a judge who rules in accordance with the opinion of 
Rabbi Elazar has ruled, and his ruling is accepted. 


Rav Pappa says: When that promissory note of orphans comes 
before our court, we do not tear it up, but we also do not collect 
the debt with it. We do not collect the debt with it, since perhaps 
we should hold in accordance with the opinion of Rav and Shmuel 
that orphans cannot collect debts in a case where their father was 
required to take an oath to collect, as they cannot take the appro- 
priate oath; but we do not tear it up, since a judge who rules in 
accordance with the opinion of Rabbi Elazar has ruled. 


The Gemara relates: There was a certain judge who ruled in accor- 
dance with the opinion of Rabbi Elazar. There was a Torah scholar 

in his city. He said to the judge: I will bring a letter from the West, 
Eretz Yisrael, stating that the halakha is not in accordance with 

the opinion of Rabbi Elazar. The judge said to him: When you 

bring such a letter, I will consider it, but for now I stand by my ruling. 
That Torah scholar came before Rav Hama, and Rav Hama said to 

him: A judge who rules in accordance with the opinion of Rabbi 

Elazar has ruled, and his ruling cannot be voided. 


Died and left a guarantor — Kay paw Ia: In this incident, the 
debtor died, leaving a guarantor, and then the creditor died. Since 
the creditor's orphans knew that they could not collect from the 
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NOTES 
orphans of the debtor, they simply approached the guarantor to 
collect the debt from him, since a guarantor is supposed to repay 
the debt if, for any reason, the debtor does not do so. 
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HALAKHA 


Take an oath without it being in response to a 
definite claim - a nypa xv pyawa: With regard to 


PIPPoY VDW WK "pyw oxy § The mishna teaches: And these people are sometimes required 
a nyua Xow pyw) bx sangpang to take an oath that they do not owe anything even when there is 
aum pana carats manaa baa Do explicit claim against them: Partners, sharecroppers, stewards, partners oWandchap pele.a steward appointed bythe 
a woman who does business from home, where she manages the court, a wife who manages the household property, a 
property of orphans, and the member of the household appointed wife whose husband has appointed her as his store- 
to manage the household’s affairs. The Gemara asks: Is that to keeper, and a member of the household who manages 
say that we are dealing with fools who take an oath even though | the household property, they each may be required to 
no claim has been brought against them? The Gemara explains: take an oath by rabbinic law based upon an uncertain 
This is what the mishna is saying: And these people take an oath aI ae iney Might have Se trom the Property in 
z : TO ‘ See their charge, or not have kept an exact accounting for 
without it being in response to a definite claim" but only toan | it Such an oath may be administered at any time, and 
uncertain claim, i.e., the claimant cannot know with certainty that there is no need to wait until the end of their serving 
he is owed money: Partners, sharecroppers, and the others listed | _ in these functions to administer the oath (Rema, citing 
in the mishna. Rosh). The Sages instituted this oath because it is com- 
mon for people in such positions to appropriate some 
Kyin DIDI x AVAXW m3 {a :KN The Sages taught in a baraita (Tosefta, Ketubot 9:3): With regard to | ofthe property for themselves, using as an excuse the 
5 wyi pbyis bn Kby vona the member of the household whom they mentioned in the | effort they invest in performing their duties. The Sages 
mishna, this is not referring to one who enters and exits the house utilized this oath to help motivate them 7 behave nl 
f g a totally honest manner (Rambam Sefer Kinyan, Hilkhot 
on foot as a family friend, but rather to one who engages laborers, Sheluhin VeShutafin 9:1; Shulhan Arukh, Hoshen Mishpat 
and dismisses laborers, gathers produce, and sends out produce | 034, and see 93:4). 
in managing the household. 


PONTI POPUT: NAY NVVA NPY 


nita devin niva b Dn, poyia 


When there is...between them the value of two 
silver ma'a coins — D3 Aw wyA...WW KT: Those 


CVA AD NINT Dw 2977 MW IKA The Gemara asks: And what is different about these people listed 
Beene oe i 5 a A who are required to take an oath based upon an uncer- 


in the mishna, e.g., partners, such that they are liable to take an oath amela are ea Sie do eee lO TAS of 

in response to an uncertain claim? It is because they tend to grant least the val a ftwasil Ple iti 
at least the value of two silver maa coins (Rema, citing 
themselves permission to take for themselves from the property | Haggahot Mordekhai). No oath may be administered 
for which they are responsible, using as an excuse the effort they | for less than this value. This is in accordance with the 
invest in their duties. opinion of Rav Nahman and the explanation of the Ri 
Migash that it is not necessary for the oath taker to 
JAP 31 Wax VINA 1a Jp? 31 Vax Rav Yosef bar Minyumi said that Rav Nahman said: One takes have first admitted to part of the claim (Rambam Sefer 
AD Nw mya Maye ww KIT) an oath in response to an uncertain claim only when there isa | Kryan, Hilkhot Sheluhin VeShutafin 9:2; Shulhan Arukh, 

oe 2 ‘claim between them worth at least two silver ma'a.” HoshenMishpat 33a). 


mTYYDY xray aM enw IXA The Gemara asks: In accordance with whose opinion is this rul- | ———————~_ NOTES 
: > Typ nyo ‘NIN ib ing? Is it in accordance with that of Shmuel? Shmuel holds that Denial of a claim - myy nYa: Rashi holds that 
somes =" one becomes liable to take an oath after admitting to part ofa | according to the opinion i of Rav Nahman, even an oath 
claim when the value of the entire claim is at least two silver ma'a. paul Pane ragen Daly ANE else ane 
Rav holds that the portion one denies he owes must be at least two plete ve pile: ap oati oy Torah law Thererore 
quires a claim of at least the value of two silver 
ma'a (see 39b). But didn’t Rabbi Hiyya teach a baraita in support maʻa coins, and also requires that it is a case where the 
of Rav? The Gemara answers: Say that Rav Nahman means that defendant admits to part of the claim. Although this is 
the value of the denial of a claim" is at least two silver ma'a, in an oath due to uncertainty, there must be denial and 


accordance with the opinion of Rav. partial admission in order for there to be an obliga- 
tion to take an oath. Many early commentaries do not 


amd MOVIN "POINT POM won” Q The mishna teaches: Once the partners or the sharecroppers | "equire admission to part of the claim in this case (Ri 
para Libby have divided the common property, and each has taken his Migash; Rambam; Rid). 
ous s"* C share, then one side may not require an oath of the other absent a 
definite claim. A question was raised before the Sages: What is 
the halakha about extending an oath? to an additional situation, 
in a case where the original oath is by rabbinic law? 


BACKGROUND 
Extension of an oath — maw babs: When a defendant 
is liable to take an oath in order to free himself of a 
liability, the claimant can require him to extend the 
oath to include denial of other claims by the claimant, 
which would not themselves require the defendant to 
take an oath. 


yaw Dy wT mb YAV «xm The Gemara suggests: Come and hear a baraita: If one borrowed 
ix ai 5 ney) maw yina from another on the eve of, i.e., before, the Sabbatical Year, and 
upon the conclusion of the Sabbatical Year became his partner 
eee or sharecropper, the lender may not extend the partner’s or 
mapas rps NNT mae ay sharecropper’s oath to an oath about the loan. The Gemara infers: 
poban NIP DINNI The reason he may not extend the oath is that he borrowed 
from him on the eve of the Sabbatical Year, so that the Sabbatical 
Year came and abrogated the loan, rendering the oath irrelevant. 
Therefore, if he borrowed during the other years of the seven-year 
Sabbatical cycle, an oath may be extended from the partner’s 
oath or sharecropper’s oath, which are rabbinic ordinances, to an 

oath about the loan. 


posdan MIA IW KW KT NDA xb The Gemara rejects that inference: Do not say: Therefore, if he 
IW DN Ix AAW b: WY) MOON KDN borrowed during the other years of the Sabbatical cycle, an oath 
O tats ‘yapatgy mrstyyeapy may be extended. Rather, say that one should infer from the 
baraita that if he became his partner or sharecropper on the eve 
9:92:07 ofthe Sabbatical Year, and upon the conclusion of the Sabbatical 

Year he borrowed from him and incurred an oath by Torah law, 


that oath may be extended. 


ama md myaw nevinds roa 
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HALAKHA 


An oath incurred by rabbinic law may be extended - 
para paan: After the partners have ended their partner- 
ship, or the sharecroppers have completed their years of 
sharecropping, or the wife has become divorced, or the 
member of the household has left the household, or the 
agent has fulfilled his agency, this oath cannot be adminis- 
tered to them. Nevertheless, the opposing litigant can have 
the court state that anyone who stole from his property 
while holding a position of responsibility is excommuni- 
cated. But if one has a definite claim against the other, he 
can administer an oath concerning that claim and extend 
that oath to include claims concerning which he is uncer- 
tain. Also, if he later administers an oath to the defendant for 
an unrelated claim, he may then administer an additional 
oath to him for any possible claim that he so desires, includ- 
ing a claim based upon a partnership or the like (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 9:7; Shulhan Arukh, 
Hoshen Mishpat 93:6). 


Perek VII 
Daf49 Amuda 


HALAKHA 


has been required to take an oath by the court, even an 
oath of inducement, the opposing litigant may demand 
imposition of additional oaths for any monetary claim he 
has against him. Even if the opposing litigant does not 
demand imposition of additional oaths, the court itself can 
impose oaths for such claims, as long as they know that 
such claims actually exist, as otherwise that would be like 
giving a litigant legal advice, which the court is forbidden 
to do (Shakh). Nevertheless, when a hired worker takes 
an oath to receive his wages, no oath may be imposed 
upon him, in accordance with Rashi's interpretation of the 
opinion of Rav Huna (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 1:12; Shulhan Arukh, Hoshen Mishpat 94:1). 


There is a practical difference between them as to 
whether the court initiates for him - 1 ning TYI NDN: 
For any person who is liable to take an oath the court is 
not lenient, except for a hired worker taking an oath for his 
wages, for whom the court is lenient and initiates the idea, 
telling him not to be perturbed by the oath, but to take the 
oath and receive his wages. This is in accordance with the 
Rambam's interpretation of Rav Hisda’s opinion in agree- 
ment with Rav Huna’s opinion (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 11:9; Shulhan Arukh, Hoshen Mishpat 89:6 
and Beur HaGra there). 


NOTES §=—WW¥—___—__- 
For anyone the Sages are not lenient — pypa px Yab: 
Rashi explains Rav Hisda's opinion as being only slightly 
different from Rav Huna's opinion, and says that both 
relate to imposition of additional oaths upon someone 
who is already required to take an oath of some sort. By 
contrast, the Ri Migash maintains that the topic is the initial 
oath itself, and not the imposition of additional oaths, and 
explains that for most people the court is not lenient with 
regard to their oaths, and does not try to avoid implement- 
ing them, while for the hired worker the court tries to have 
him receive his wages without having to take an oath. The 
Rambam explains, from a somewhat different perspective, 
hat in general the court is not lenient with regard to oaths 
and advises the litigants to refrain from taking oaths, but 
he court is lenient for a hired worker and encourages him 
o take the oath in order to receive his wages. The Ran 
understands the Rif as holding that Rav Hisda explains Rav 
Huna’s statement, not that Rav Hisda disagrees with it. 
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The Gemara asks: Isn’t that taught explicitly in a baraita? It 
teaches: If he became his partner or sharecropper on the eve 
of the Sabbatical Year, and upon the conclusion of the Sabba- 
tical Year he borrowed from him, the oath may be extended. 
Therefore, the initial inference must be correct. Conclude from 
it that an oath incurred by rabbinic law may be extended." The 
Gemara affirms: Conclude from it that this is so. 


Rav Huna says: 


Any oath, including one incurred by rabbinic law, may be 
extended" to render the person who takes it liable to take an 
additional oath, except for the oath of a hired worker, which 
may not be extended, since the hired worker’s oath was instituted 
only to alleviate the concerns of the employer. Rav Hisda says: 
For everyone, the Sages are not lenient, in that they extend 
any oath they incur to impose upon them additional oaths, except 
for a hired worker, for whom they are lenient. The Gemara 
asks: What is the difference between the rulings of Rav Huna 
and Rav Hisda? The Gemara answers: There is a practical differ- 
ence between them as to whether the court initiates extending 
an oath for him," i.e., even when the other litigant has not sug- 
gested it, the court extends the original oath to include an oath 
about other claims. 


§ The mishna teaches: The Sabbatical Year abrogates the obliga- 
tion to take an oath about a debt, just like it abrogates a debt. The 
Gemara asks: From where is this matter derived? Rav Giddel 
says that Rav says: It is derived from the fact that the verse 
states: “And this is the matter [devar] of the release: Every 
creditor shall release that which he has lent to his neighbor; 
he shall not exact it of his neighbor and his brother, because 
the Lord’s release has been proclaimed” (Deuteronomy 15:2). 
Since the word devar also means statement, this teaches that 
the Sabbatical Year releases, i.e., abrogates, even a statement, 
i.e., an oath. 
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The Sages instituted that a hired worker who claims that he has not received his wages 
may take an oath and receive payment of his claim, for two reasons: First, the hired 
worker's claim is credible, as the employer is distracted with managing his laborers, 
and it is likely he forgot to pay. Moreover, the livelihood of the hired worker depends 
on his being paid. Nevertheless, a hired worker can take an oath and receive payment 
only if there are witnesses that the employer hired him and he makes his claim before 
the end of the night following the day he completed his work. Afterward, his claim 
loses credibility, as it is presumed that the employer will not violate the prohibition 
of delaying payment of wages. The right of the hired worker to take an oath and 
receive payment applies only to a dispute as to whether the wages were paid, but if 
he claims that he was promised a higher wage than he was paid, his employer takes 
an oath and is exempt from paying the higher sum. 


The Sages instituted that one may take an oath and receive compensation for being 
robbed or injured by another only where there is prima facie evidence supporting 
the claim. One who claims that he was robbed must provide witnesses who testify 
that the defendant entered his house and removed items in a manner that shows that 
he did not receive permission to do so. Under such circumstances, his oath serves 
to grant credibility to his accusation of theft, at least with regard to items that it is 
reasonable to assume were found in his house. One who claims that another injured 
him must provide evidence that the only reasonable cause of his injury was the 
defendant. Such circumstantial evidence, alongside his oath, is sufficient to support 
his claim for compensation. 


The situation of an oath associated with the storekeeper relying on his ledger is not 
one where the storekeeper’s claims based on his ledger are deemed credible if he 
takes an oath. Rather, it refers to a case where a storekeeper claims that he paid an 
employer’s laborers as the employer requested, while the laborers claim that they 
received no payment. Both the storekeeper and the laborers take oaths to support 
their claims, but they must take those oaths each in the presence of the other. They 
then each receive payment from the employer, despite the fact that both claims can- 
not be true and one party must be lying. While discussing this topic, the Gemara 
mentions that, in a somewhat similar situation, when two sets of witnesses contradict 
each other, other testimony each set gives in other cases is deemed credible, but 
testimony from a new set of witnesses composed of one witness from each of the 
sets is not deemed credible. 


When a defendant is suspect with regard to taking oaths, such as one who has taken 
a false oath in the past, the oath is transferred to the claimant, who takes an oath and 
receives payment of his claim. Ifboth litigants are suspect with regard to oaths, then 
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the oath returns to the defendant, who was initially liable to take it. Since he cannot 
take the oath, he must therefore pay the claim. 


There are cases where a claimant who sues for payment of a debt with the support of 
a promissory note is still required to take an oath. This occurs when the promissory 
note has been vitiated in some manner, e.g., by one witness testifying that the debt 
has been paid, by the claimant admitting that part of it has been paid, or when the 
lender wishes to be paid from the borrowers’ property in his absence. Additionally, 
heirs claiming payment of a promissory note issued to their father must take an oath 
that they did not receive any information from their father indicating that this note 
was paid. 


One who makes a claim on the heirs of an estate, referred to in the Gemara as orphans, 
even when he holds a promissory note, must take an oath that the debt referred to 
has not been paid. Since heirs are generally not familiar with the business dealings of 
the deceased, the Sages instituted that one collects a debt from them only after taking 
an oath that the debt is extant. Some Sages claim that when the borrower died before 
the lender died, the heirs of the lender cannot collect from the heirs of the borrower, 
as their father was liable to take an oath in order to collect and one cannot bequeath 
an oath to his heirs. The Gemara concludes that this innovative ruling is controversial 
and should therefore not serve as a precedent in other situations. 


The Sages also instituted an oath to be taken by partners and by those who manage 
the assets of others, even when an uncertain claim has been brought against them. 
This oath is meant to clear them of any suspicion that they may have taken some of the 
assets unlawfully. The basis for this suspicion is that people who manage the assets 
of others are not always meticulous and sometimes grant themselves permission to 
take for themselves more than what was agreed upon. 


The Sages also instituted that an oath may be extended in other circumstances: When 
one is required to take an oath, even a rabbinically instituted oath, his opposing 
litigant may impose other oaths upon him relating to any claims he may have, even 
though he otherwise would not be able to impose an oath about those claims. The 
exception to this halakha is the oath of a hired worker who claims that he has not 
received his wages. Since he ought to be able to receive his wages even without tak- 
ing an oath, and the Sages instituted the oath only in order to alleviate the concerns 
of the employer, his taking the oath may not be extended to having him take other 
oaths as well. 
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If a man delivers to his neighbor money or vessels to keep, and 
it is stolen out of the man’s house; if the thief is found, he shall 
pay double. If the thief is not found, then the master of the house 
shall come near to the court, to see whether he has not put his 
hand upon his neighbor's goods. For every matter of trespass, 
whether it be for an ox, for a donkey, for a sheep, for a garment, 
or for any manner of lost thing, of which one says: This is it, the 
cause of both parties shall come before the court; he whom the 
court shall condemn shall pay double to his neighbor. 


If aman delivers to his neighbor a donkey, or an ox, or a sheep, 
or any beast, to guard, and it dies, or is hurt, or driven away, 
no man seeing it; the oath of the Lord shall be between them 
both, to see whether he has not put his hand upon his neighbor's 
goods; and the owner thereof shall accept it, and he shall not 
make restitution. But if it is stolen from him, he shall make 
restitution to the owner thereof. If it is torn in pieces, let him 
bring it as testimony; he shall not pay for that which was torn. 


And if a man borrows something of his neighbor, and it is hurt, 
or dies, and the owner thereof is not with it, he shall surely make 
restitution. If the owner thereof is with it, he shall not pay; if it 
is hired, he loses his hire. 

(Exodus 22:6-14) 


This chapter will present the halakhot of a type of oath known as an oath of the bailees. 
It will describe when a bailee is liable for taking a false oath, and what he must do 
in order to atone for his transgression. Due to the fact that the halakhot of bailees 
appear elsewhere, primarily in the seventh and eighth chapters of Bava Metzia, the 
mishna in this chapter will not deal with these halakhot at length, and the Gemara 
will include only a few lines explaining the matter. 


According to the verses in the Torah, there are four types of bailees: One is an unpaid 
bailee, who does not receive payment or any other benefit in return for safeguarding 
the item. Accordingly, he has very limited responsibility and is not required to pay if 
the item is stolen or lost, and is certainly not liable in cases where an animal deposited 
with him died or was injured due to circumstances beyond the bailee’s control. The 
bailee is required to pay only ifhe was negligent with regard to safeguarding the item, 
or if he himself stole it. 


A paid bailee, who receives payment for safeguarding the item, is required to pay 
if it is stolen or lost, but is exempt from liability to pay in a case of damage due to 
circumstances beyond his control. 


A borrower, who receives an animal or another item for use without paying rent, is 
always liable to pay for damage or loss, whether due to theft or loss or even mishaps 
that were caused by circumstances beyond his control. He is exempt only in a case 
where the animal died or the item was broken due to ordinary use, or if the owner 
of the animal or item was with him when the damage occurred. 


The halakha of a renter, defined as one who receives an item for use in return for pay- 
ment, is not stated explicitly in the Torah and therefore there is a dispute between 
tanna’im whether his halakhic status is similar to that of a paid or an unpaid bailee. 
The mishna is in accordance with the opinion that a renter is treated the same as a 
paid bailee. 


The mishna will describe a case where the owner of an item or animal demands 
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that the bailee return his property, and the bailee explains why he is unable to do so. 
Consequently, the owner administers an oath to him with regard to his claim. The 
mishna will explain that at times the bailee may actually be lying, but may still be 
exempt from bringing an offering for falsely taking an oath of the bailees. Addition- 
ally, it will detail what the bailee is liable to pay and how he is to atone for the sin of 
taking a false oath. 


In passing, the mishna will also add the halakhot pertaining to a thief who is sued 
but who denies the theft and takes an oath; it will explain what he is required to pay 
and do in order to atone for his sin. 
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MI S HNA There are four types of bailees," to whom 


different halakhot apply. They are as follows: 
An unpaid bailee, who receives no compensation for safeguarding 
the item in his care; and a borrower, who receives an item on loan 
for his own use without paying a rental fee; a paid bailee, who is 
paid a salary for safeguarding the deposited item; and a renter, i.e., 
one who pays a fee for the use of an item or animal. 


In the event that one of these bailees is unable to return the depos- 
ited item to its owner, the halakha with regard to liability is depen- 
dent upon what happened to the item, and upon the type of bailee: 
An unpaid bailee takes an oath attesting to the fact that he was not 

negligent with the care of the item and is then exempt from liability 
for everything," meaning for all types of damage, whether the item 

was lost, stolen, damaged, or if the animal died. Conversely, a bor- 
rower does not have the option of taking an oath, and pays for 

everything, whether the item was stolen, lost, damaged, or the 

animal died, even if it was by unavoidable accident. 


The halakhot of a paid bailee and a renter are the same: They take 
an oath concerning an injured animal, and concerning a captured 
one, and concerning a dead animal, attesting to the fact that these 
mishaps were not caused by negligence, but rather by unavoidable 
accident, and then are exempt from liability. But they must pay if 
the deposit cannot be returned due to loss or theft, even if these 
were not caused by negligence. 


The mishna clarifies: If the owner of an ox said to an unpaid bailee: 
Where is my ox?" And the unpaid bailee said to him: It died, but 
the truth was that it was injured or captured or stolen or lost; or 
if the bailee responded: It was injured, but the truth was that it 
died or was captured or stolen or lost; or if he responded: It was 
captured, but the truth was that it died or was injured or stolen 
or lost; or ifhe responded: It was stolen, but the truth was that it 
died or was injured or captured or lost; or if he responded: It was 
lost, but the truth was that it died or was injured or captured or 
stolen, in any of the above cases, if the owner of the ox then said: I 
administer an oath to you concerning your claim, and the unpaid 
bailee said: Amen, he is exempt" from bringing a guilt-offering, 
despite the fact that he took a false oath. The reason is that his false 
oath did not render him exempt from liability to pay. 


If the owner says to an unpaid bailee: Where is my ox? And the 
unpaid bailee said to him: I do not know what you are talking 
about, but the truth was that it died or was injured or captured 
or stolen or lost, and the owner said: I administer an oath to you 
concerning your claim, and the unpaid bailee said: Amen, he is 
exempt from bringing a guilt-offering, since he would not have 
been liable to pay in any of these cases. 


HALAKHA 


An unpaid bailee takes an oath for everything - Dan aiw 
Sonby yawa: In the case of an unpaid bailee whose deposit was 
lost or stolen from him, or if the deposit was lost or damaged 
due to circumstances beyond his control, e.g., if the animal 
deposited in his care died or was captured, the bailee takes an 
oath of the bailees and is exempt. A borrower must pay regard- 
less of the circumstances, whether the deposit was stolen from 
him or lost, even if the loss was due to circumstances beyond 
his control. The halakhot of a paid bailee and those of a renter 
are the same: If the deposit was stolen or lost, they are liable 
to pay, but in any circumstance beyond their control, such as 
if the animal was injured or captured or devoured, they take 
an oath that the circumstances were beyond their control and 


they are exempt from liability (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 1:2; Shulhan Arukh, Hoshen Mishpat 291:1, 303:2, 340:1). 


He said to an unpaid bailee: Where is my ox - Dar anid Wax 
siw yo": In a case where one deposited his ox with an unpaid 
bailee and the ox died, and the owner asked the bailee: Where 
is the ox that | deposited with you? If the bailee said: You did not 
deposit anything with me, or: You deposited it, but it was stolen 
or lost, and he took an oath to that effect, the bailee is exempt 
from bringing a guilt-offering for a false oath on a deposit. This 
is because as an unpaid bailee, had he admitted the truth, he 
would not have been liable to pay in the case of the animal's 
death (Rambam Sefer Hafla‘a, Hilkhot Shevuot 8:5). 


NOTES 


There are four bailees — 17 prvaiw nyag: The halakhot of 
the four types of bailees are discussed extensively in the 
Mishna in tractate Bava Metzia. They are mentioned here 
only in connection with the halakhot of oaths. The mishna 
lists cases where one takes an oath to render himself exempt 
where he would otherwise have been liable to pay, and 
cases where a bailee is exempt from liability so that the 
consequences of taking a false oath do not apply to him 
(Rashi). 


And he said amen, he is exempt — 7109 jax Wax: The bailee 
is exempt here just as he would be in any case where his 
alse oath is not needed to render him exempt from liability 
o pay. The same halakha applies whether he was in fact 
exempt but took a false oath rendering himself exempt by 
means of another, false, claim, or whether he was in fact 
iable and took a false oath that nevertheless rendered him 
iable. This is due to the halakha that one is obligated to 
bring a guilt-offering only in a case where his oath had the 
effect of rendering him exempt from monetary payment 
hat he was liable to pay. 
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NOTES 


He admitted of his own accord — taxyi min: The 
halakha is that one who rendered himself exempt from 
liability to pay by means of a false oath and then became 
liable to pay due to the testimony of witnesses does 
not pay the additional one-fifth and does not bring a 
guilt-offering. This is because both the one-fifth and the 
offering are meant to atone for his sin, and atonement 
is not possible unless the sinner repents and admits his 
sin of his own accord. 


It was stolen...and witnesses testify that he stole it - 
iaw inix ov py DWYN...) There is a difference 
between a bailee who was negligent or who took the 
item for himself and a bailee who falsely claims that the 
deposit was stolen. This is because the Torah states (see 
Exodus 22:6-8) that the latter is treated as if he himself 
were a thief and he is liable to pay double (Rashi). 
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But if the owner said to the unpaid bailee: Where is my ox? 
And the unpaid bailee said to him: It is lost, and the owner 
said: I administer an oath to you concerning your claim, and 
the unpaid bailee said: Amen, and then witnesses testify that 
the bailee consumed it, he pays the owner the principal, since 
he took the ox for himself. But if there were no witnesses, but 
after he took the oath he admitted of his own accord" that he 
stole the ox and took a false oath, then he pays" the owner the 
principal and the additional one-fifth payment, and he brings 
a guilt-offering to achieve atonement, as in any other case where 
one takes a false oath with regard to a deposit. 


Similarly, if the owner said to the unpaid bailee: Where is my 
ox? And the unpaid bailee said to him: It was stolen, and the 
owner said: I administer an oath to you concerning your claim, 
and the unpaid bailee said: Amen, and then witnesses testify 
that the bailee stole it," he pays double the principal. If he 
admitted of his own accord that he stole it, then he is exempt 
from double payment for theft, but pays the principal and the 
additional one-fifth payment, and brings a guilt-offering to 
achieve atonement. 


If the owner of an ox said to someone in the marketplace, 
i.e., a stranger who was not a bailee: Where is my ox that you 
stole? And the accused says: I did not steal it, and then wit- 
nesses testify that the accused did steal it," he pays the double 
payment. If he slaughtered or sold it, he pays the fourfold 
or fivefold payment. If the accused saw witnesses that were 
approaching" to testify against him, and at that point he said: I 
admit that I stole the animal but I did not slaughter or sell 
it, he pays only the principal. 


If the owner said to a borrower: Where is my ox? And the 
borrower said to him: 


HALAKHA 


He admitted of his own accord, he pays — owna HALY TÄT: 
A bailee who robs or steals from or oppresses another by with- 
holding his deposit, and then denies the claim against him or 
denies having received the deposit and takes a false oath to assert 
his claim, is liable to return the principal, and, if he admits his 
guilt, must pay an additional one-fifth payment. Additionally, he 
is required to bring a guilt-offering for robbery. This is due to the 
halakha that in cases where one would be liable to pay were he 
to admit his guilt, but he instead first denies it and takes an oath, 
once he admits it he pays the principal and the additional one- 
fifth and also brings a guilt-offering. But if witnesses testify and he 
still denies the claim against him, he pays only the principal. This 
is because the one-fifth payment and the offering are intended 
for atonement, and atonement cannot be achieved unless the 
defendant admits his guilt (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 7:1-3 and Sefer Hafla'a, Hilkhot Shevuot 1:8—10). 


| administer an oath to you...and witnesses testify that he 
stole it — 12230 inix DPY DYN.. yawn: Ifa baile claims 
that the deposit was stolen from his home and he takes an oath 
to that effect, and later, witnesses come and testify that his claim 
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was false and that the deposit was in his possession at the time 
of his oath, he pays double the principal, as he himself is the 
hief. If he slaughtered or sold the deposited animal after he 
ook the oath, he pays four or five times the principal. He does 
not bring a guilt-offering for taking a false oath in the presence 
of witnesses, nor does he pay the additional one-fifth payment 
Rambam Sefer Nezikin, Hilkhot Geneiva 4:1). 


And witnesses testify that he did steal it, etc. - pPyi DYI) 
^a 1323 ini: A thief who was convicted on the basis of the 
estimony of valid witnesses is liable to pay double the principal 
o the owner of the stolen property. If he slaughtered it or sold 
it, he pays four times the principal if it was a sheep, and five 
imes the principal if it was an ox (Rambam Sefer Nezikin, Hilkhot 
Geneiva 1:4, 6). 


Saw witnesses that were approaching — pwnvaay DY 1x1 
PXJ: If one admitted in court that he stole, and later, witnesses 
came and testified that he stole, he is exempt from the double 
payment, as he rendered himself liable to pay the principal 
before the witnesses arrived (Rambam Sefer Nezikin, Hilkhot 
Geneiva 3:9). 
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It died, but the truth was that it was injured or captured or 
stolen or lost; or if he responded: It was injured, but the truth 
was that it died or was captured or stolen or lost; or if he 
responded: It was captured, but the truth was that it died or was 
injured or stolen or lost; or if he responded: It was stolen, but 
the truth was that it died or was injured or captured or lost; or 
if he responded: It was lost, but the truth was that it died or was 
injured or captured or stolen, in any of the above cases, if the 
owner of the ox said: I administer an oath to you concerning 
your claim, and the borrower said: Amen," he is exempt from 
bringing an offering for his false oath, since the oath did not 
render him exempt from liability to pay. He would have been 
liable to pay in any case. 


But if the owner said to the borrower: Where is my ox? And the 
borrower said to him: I do not know what you are talking about, 
but the truth was that it died or was injured or captured or 
stolen or lost, and the owner said: I administer an oath to you 
concerning your claim, and the borrower said: Amen, the bor- 
rower is liable to bring a guilt-offering, as he took an oath that 
would render him exempt from liability to pay. 


If an owner said to a paid bailee or a renter: Where is my ox? 
And the latter said to him: It died, but the truth was that it was 
injured or captured; or if he said: It was injured, but the truth 
was that it died or was captured; or if he said: It was captured, 
but the truth was that it died or was injured; or if he said: It 
was stolen, but the truth was that it was lost; or if he said: It was 
lost, but the truth was that it was stolen, and the owner said: 
I administer an oath to you concerning your claim, and he 
said: Amen, the paid bailee or renter is exempt from bringing 
a guilt-offering. 


If the paid bailee or renter said: It died or was injured or cap- 
tured, but the truth was that it was stolen or lost, and the owner 
said: I administer an oath to you concerning your claim, and he 
said: Amen, the paid bailee or renter is liable to bring a guilt- 
offering. If the paid bailee or renter said: It was lost or stolen, but 
the truth was that it died or was injured or captured, and the 
owner said: I administer an oath to you concerning your claim, 
and he said: Amen, he is exempt from bringing a guilt-offering. 


This is the principle: Anyone who changes from one claim of 
liability to another claim of liability or from one claim of exemp- 
tion to another claim of exemption or from a claim of exemption 
to a claim of liability is exempt from bringing a guilt-offering. 
If he changes from a claim of liability to a claim of exemption, 
he is liable. This is the principle: Anyone who takes an oath 
to be lenient with himself is liable;" if he takes an oath to be 
stringent with himself, he is exempt. 


HALAKHA 
To be lenient with himself is liable - a» inyy by dpa: In any 


| administer an oath to you, and he said amen - "3% pawn 
it ae him, and the borrower claims that the ox was stolen 
or lost, but in reality it died, and he took an oath with regard to 
his false claim, he is exempt from liability for taking an oath of 
the bailees, as his false oath did not render him exempt from 
liability to pay (Rambam Sefer Hafla‘a, Hilkhot Shevuot 8:6). 


case where a false oath renders the bailee exempt from liability 
to pay, whether he took the oath of his own accord or whether 
the plaintiff administered the oath to him and he denied the 
claim, the bailee is liable for falsely taking an oath of the bailees 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 8:7). 
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NOTES 


To a bailee - giw: The Rashash notes that this should in 
fact read: To a borrower. 
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GEMA The Gemara asks: Who is the tanna 

who taught that there are four types of 
bailees? Rav Nahman said that Rabba bar Avuh said: It is Rabbi 
Meir. Rava said to Rav Nahman: And is there a tanna who does 
not accept that there are four types of bailees, as the question 
and your answer indicate? Rav Nahman said to him: This is 
what I am saying to you: Who is the tanna who says that a 
renter has the same halakhic status as a paid bailee? With regard 
to this question, Rav Nahman said that Rabba bar Avuh said: 
It is Rabbi Meir. 


The Gemara challenges: But we have heard that Rabbi Meir 
said the opposite, as it is taught in a baraita: How does a renter 
pay?" Rabbi Meir says: He pays like an unpaid bailee. Rabbi 
Yehuda says: He pays like a paid bailee. The Gemara explains: 
Rabba bar Avuh taught this baraita while reversing the opinions, 
stating that Rabbi Meir is of the opinion that a renter is like a 
paid bailee; therefore, he said that the mishna is in accordance 
with the opinion of Rabbi Meir. 


The Gemara asks: Are these in fact four types of bailees? There 
are actually only three, as the halakhot relating to a paid bailee 
and a renter are identical. Rav Nahman bar Yitzhak said: There 
are indeed four types of bailees with regard to the manner in 
which they accepted the deposit, but only three halakhot that 
apply to them. 


§ The following cases were stated in the mishna: If the owner of 
an ox said to an unpaid bailee: Where is my ox; or if the owner 
of an ox said to someone in the marketplace: Where is my ox 
that you stole; or if he said to a bailee:’ Where is my ox, and 
the other person said to him: I do not know what you are talk- 
ing about. With regard to all of these situations referred to in the 
mishna, Rav says: All of them are exempt from bringing a guilt- 
offering for falsely taking an oath of the bailees, but they are 
liable to bring a sin-offering for falsely taking an oath on an 
utterance." And Shmuel says: They are exempt from bringing a 
sin-offering for falsely taking an oath on an utterance as well. 


With regard to what principle do they disagree? Shmuel holds 
that he is exempt from bringing an offering because there is no 
possibility of taking that oath with regard to an event that may 
occur in the future, i.e., that the deposited animal will die or be 
stolen or be lost, and Shmuel holds that one is not liable for taking 
an oath on an utterance in the case of any oath that one cannot 
take with reference to the future. And Rav holds that there is an 
obligation to bring a sin-offering because it is possible to take 
both a negative oath and a positive one. One of the conditions 
necessary in order for one to incur liability for an oath on an 
utterance is that the oath can be formulated as both a negative 
and a positive statement. This oath meets that criterion as one 
can formulate the oath in the negative, e.g., the deposit was not 
stolen, as well as in the positive, e.g., it was stolen. 


How does a renter pay — owna %3 WDIW: A renter is subject 
to the same halakhot as a paid bailee; if the deposited item was 
stolen or lost, they both incur liability. Similarly, if a deposited 
animal was damaged or lost due to circumstances beyond 
their control, e.g., it died or was captured, they take an oath 
to that effect and they are exempt (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 1:2; Shulhan Arukh, Hoshen Mishpat 307:1). 


HALAKHA 


But they are liable for an oath on an utterance - owa pram) 
wa nyw: In any monetary dispute between an owner and 
a bailee where if the bailee were to admit the truth he would 
not be liable to pay, and the bailee denies the claim and takes 
a false oath, he is exempt from bringing a guilt-offering for 
taking an oath of the bailees but is liable to bring a sin-offering 
for taking an oath on an utterance. This is in accordance with 
the opinion of Rav, as in ritual matters the halakha is in accor- 
dance with Rav (Rambam Sefer Hafla'a, Hilkhot Shevuot 7:2; 
8:1-2, 5-6). 
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The Gemara challenges: But they already disputed this question 
on another occasion (see 25a), as it was stated: With regard to one 
who says: On my oath so-and-so threw a stone into the sea, or: 
On my oath he did not throw it, Rav says: Ifit was later discovered 
that his statement was false, he is liable to bring an offering for his 
oath. And Shmuel says: He is exempt. Rav says that he is liable, 
as the oath can be positive or negative. And Shmuel says he is 
exempt because this oath cannot be stated with regard to the 
future, since he cannot control what so-and-so does. 


The Gemara explains: It was necessary to state the dispute in the 
case of a bailee as well, as if they would teach it to us only in the 
case where one took an oath that so-and-so threw a stone, it may 
have been understood that it is only in this case that Rav says that 
the person taking the oath is exempt, since he is taking a false oath 
of his own accord, but in the case in the mishna here, where it is 
the court that is administering the oath to him, say that Rav con- 
cedes to Shmuel that he is exempt, in accordance with the state- 
ment of Rabbi Ami. As Rabbi Ami says: In the case of any oath 
that is administered by the judges, one is not liable to bring a 
sin-offering for falsely taking an oath on an utterance. 


And conversely, if the dispute had been stated only in this case, i.e., 
the case of the bailee to whom the court administers the oath, one 
might have said: It is in this case that Shmuel says that he is exempt, 
in accordance with Rabbi Ami’s statement, but in a case where one 
took an oath that so-and-so threw a stone, say that Shmuel con- 
cedes to Rav that he is liable. Therefore, it is necessary for the 
dispute to be stated in both cases. 


Having mentioned Rabbi Ami’s ruling, the Gemara discusses the 
matter itself: Rabbi Ami says: In the case of any oath that is 
administered by the judges, one is not liable for falsely taking an 
oath on an utterance, as it is stated in the verse: “Or if [ki] anyone 
swears clearly with his lips to do evil or to do good, whatever it is 
that a man shall utter clearly with an oath, and it is hidden from 
him... and the priest shall make atonement for him concerning his 
sin” (Leviticus 5:4-6). Only if one takes the oath of his own accord 
is he liable, as the verse can be understood in accordance with the 
statement of Reish Lakish." As Reish Lakish says: The term ki has 
four distinct meanings: If, perhaps, rather, and as. According to 
Rabbi Ami, its meaning in the above verse is: If, indicating that only 
if one takes the oath of his own accord is he liable. 


Rabbi Elazar says: All of them, i.e., all those listed in the mishna 
as exempt, are exempt from bringing a guilt-offering for taking an 
oath of the bailees, but they are liable to bring a sin-offering for 
taking an oath on an utterance, except for a borrower who says: 
I do not know what you are talking about," and a paid bailee or 
a renter who claims that the deposit was stolen or lost. In these 
cases, the bailee is liable for taking an oath of the bailees, as he 
denied a monetary claim, meaning that he wanted to render him- 
self exempt from liability to pay. This halakha is in accordance with 
the opinion of Rav. 


DITA p - SHEVUOT ` PEREK VIII : 49B 


NOTES 


Of his own accord in accordance with Reish Lakish — 
wm waa taxyn: Rav, who holds that one is liable 
for taking an oath on an utterance even when it is 
administered by the court, understands these verses 
to mean: Oras [ki] anyone swears clearly with his lips. .. 
the priest shall make atonement for him concerning 
his sin. This reading suggests that even when the oath 
is imposed upon him by the court he is liable, as the 
liability does not depend upon his initiative. 


Except for a borrower who says: | do not know what 
you are talking about, etc. — TAX mA YT) YRA YIN 
byw mp: Rashi explains that the mishna includes 
additional cases in which a baile is liable for taking 
a false oath of the bailees, but that it was unneces- 
sary to enumerate these additional cases because the 
mishna already stated explicitly that one must pay the 
principal and the additional one-fifth payment and 
bring a guilt-offering in these cases. The Ramban gives 
a different explanation: When the bailee consumed or 
stole the ox that was deposited with him, he rendered 
himself liable not because of the oath of the bailees, 
but rather due to the fact that he robbed the owner 
by taking something he did not own. 
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This chapter explained that a bailee who makes a false claim and takes an oath to that 
effect is not always liable for falsely taking an oath of the bailees. The principle with 
regard to this matter was stated at the end of the mishna: Any bailee who makes a 
false claim that would in any case not render him exempt from liability to pay, and 
takes an oath to that effect, is not liable for falsely taking an oath of the bailees. 


This is the halakha in a case where he would have been exempt if he had admitted 
the truth, and in a case where he would have been required to pay whether he admit- 
ted the truth or made the false claim. In any event, in all of these cases, because he 
took a false oath, the bailee is obligated to bring an offering for falsely taking an oath 
on an utterance. He is liable for taking an oath of the bailees only if he would have 
otherwise been required to pay, and he made a false claim in order to render himself 
exempt from liability to pay. 


One who is liable for falsely taking an oath of the bailees is required to return the prin- 
cipal, i.e., the actual value of the item, to the owner, as well as an additional one-fifth 
payment. He must also bring a guilt-offering to atone for his sin. This is the halakha 
if he admits his sin of his own accord. If a bailee compensates the owner as a result 
of the testimony of witnesses, he is not eligible for this atonement and pays only the 
principal. Similarly, if an unpaid bailee claims that the item was stolen from him but 
witnesses testify that the bailee himself stole it, he pays double the principal, in the 
same manner a thief would. If witnesses testify that the unpaid bailee slaughtered 
the animal or sold it, he pays four times the principal for a sheep, and five times the 
principal for an ox. If he admits to one of these transgressions of his own accord, he 
is exempt from the extra fine, but is required to pay the principal and an additional 
one-fifth, and also brings a guilt-offering. The same payments are made by a thief in 
a similar case. 


Although the halakhot in the following cases were not mentioned explicitly, an 
unpaid bailee who was negligent in safeguarding the item, and a borrower who made 
a false claim that the animal deposited with him died due to ordinary use, are also 
required to pay, and if they admitted their deeds of their own accord they add the 
additional one-fifth payment and bring a guilt-offering. 


Summary of 
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X 


398.. .Jugs of oil — jaw 13 

378...Spelt — papa 

398. ..Kor — %3 

275...Olive-bulk — n> 
385...Generalization and detail -003 
383...Double payment -593 

190.. -Karet - mp 

445...Marriage contract — 7313 


Was not said — warms KYN KYN sans WIVI xd 
273...explicitly, rather it was stated by inference 
A prohibition that — myn ta pyw wd 
173...does not involve an action 


272...Flogged — api 


n 


One who has not yet — Da3 woma 
209...brought an atonement offering 


420...Miggo — ia 
443...One who lends with interest — aa mba 
188...A king and a chief officer — xpos) xaya 


Candelabrum — nhn bw min 
429...composed of segments 


210...Meal-offering of the anointed priest — mw yia nna 
210...Meal-offering of priests — piya nna 
210...Meal-offering of libations — D393 nna 
209...Misuse of consecrated property — myyn 
242...Second tithe — 2w wya 

443... Those who fly pigeons — nai» pAg 

196...Leper -yyin 


Curses another — oW3 ivan ny bpn 
362...in the name of God 


443...Dice player — xarpa pnw 


à 


257...Unslaughtered animal carcass [neveila] mba 
269...Vow and oath — maw V1 

290...Leftover — pi) 

196, 278...Nazirite — m 


Snake as large as — 137 ma nips WM) 
315...the beam of an olive press 


Entered the Temple — 129) wapad DD) 
283.. .and performed 


451...AX— xa 
291...King [nasi] — 2) 


444...5¢a — XD 


Vendors of produce — maw nio 
443...of the Sabbatical Year 


181...Sota — TiD 

283...Beet greens — yo 

330...Mnemonic — pao 

179... Thorn — YD 

232...Sanhedrin of seventy-one — y yaw by pri 
220, 418. ..Siffa— 19D 

453...Book of aggada — KATINI IBD 

418.. .Sifrei— 15D 


232...Urim Velummim — DN) DNN 
A restriction — mat) KYY wy ans pin pX 
193...after a restriction serves only to amplify 


l am not the son of a priest — Twa a WN 
348...and a divorced woman 

If he killed a tereifa — 37 obw tx 390 TDW OTN OX 
354...0r he killed one whose body is intact 

244...If it is not needed for the matter — pay ivy OX 

if he killed a gentile — sy byt iK 39 18 Os 
354...0r he killed a Jew 

345...So-and-so raped my daughter — ma me nibs WN DIX 

216, 290...Guilt-offering — Dw% 

251...Provisional guilt-offering -bn owy 

189...For hearing the voice —bip nynwK 


zl 
250...House afflicted with leprosy — yaaan ma 
290. . .Firstborn animal — 323 
Prohibition against delaying -ponba 
447...payment of wages 


a 


Redemption of — main yy ma rpms 

244...houses in a walled city 
344...Moribund — nippis 
463...Extension of an oath — maa babs 
195...Exile -nh 


4 


Pressed figs from - som war... yp moat 
283...Ke’ila... honey or milk [halav] 

It is sufficient for the conclusion — i33 iad pity x pt 
that emerges from an a fortiori inference 
335...to be like its source 


414...Ways of peace — obw ap 


gi 


213.. .Since it is of great monetary value — p PaT Dyin 

348...Slandered - prow xxin 

345...My son struck me — 22 "3371 

The burden of proof — myg yoy twang w'sinn 
447...rests upon the claimant 

277...Consecrated food — wapn 

210... The handful — yaipa 

368... Mount Gerizim — D4 7 

174, 380...Forewarning — mand 


n 


345...Another injured me — van vaban 
413...Presumption — apn 
For rounding the edges — wx by an 
170...0f his head one is liable 
252, 290...Forbidden fat — abn 
399...A deaf-mute, an imbecile, or a minor — jp AvIY wan 


v 
188...Whose coin circulates — 3b (N07 MYDD 
276... Tereifa— 7B Ww 


$: 


196...Woman after childbirth -ngv 
167...Acts of carrying out on Shabbat — nawn nix’! 
Jerusalem sea — ninama nyom 

237...and wilderness sea 


Index of 
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Index of 
Background 


Index of 
Personalities 


w 


310...Request made to a halakhic authority — mow 
325...Oath of testimony — mwya maw 

397... The value of one peruta — mens mw 

425...Unpaid bailee. . paid bailee - 7a¥ NW i2...D3n miw 
385...A river flooded it — 1m mauw 

362...Names that may not be erased — ppa pyw ninw 


| will set My face — SANSWO KITI WRI 2d NN IK OW 
404...against that man and against his family 


305... Two verses that come as one — INXS pan pawns w 
170...Scapegoat — nbnwan vey 

195...A she-goat and not a ewe - Tawa x) ayy 
169...Goats of Yom Kippur — pyan Di Pye 

169...Goats of the New Moons — DETTE YYYY 


Repugnant creatures - owanT DYP 
276.. .or creeping animals 


234...Creeping animal — yw 


n 


418... Tosefta - KMaDIN 
235.../t shall stand unresolved [teiku] - n 
273...Substitution — myn 
432...Dispute between tanna'im — KON 
190... Teruma — mann 
Payment of — wr) TYIN dwn 

425...four or five times the principal 
425...Payment of double the principal -593 byn 
343...She shall enter into levirate marriage - Dann 


y 


419...Gallnuts [aftzei] — yay 


8 


178...Redemption of the firstborn son — ja 1179 
191...Piggul -bya 

246...Spreading one’s arms and legs — pon DP owa 
318... Those who are disqualified — pis 

2n...Yom Kippur bull - maan oF bw 3 

212...Red heifer - m9 

277...Peruta — mn 

345...Seduced my daughter — 7a Ny mm9 


a 
249...Fork [tzinnora] — Kyyry 
202...Frontplate — yx 
167...Leprosy — NY% 


P 
419...Kav- ap 
242...Offerings of lesser sanctity — mp DT 
329... Basket — 791p 
272...Kiddush sanctifying the day — npn wimp 
273...Cursing using the Divine Name - owa np 
316...Reed — x2? 
379...Fine based on his own admission — inyy why Dap 
232... Thanks-offering — Min ja? 
359...A relative or disqualified -b03 ix anp 


` 


417.. „Reuven and Shimon — piya ax 


à] 
192... The Sages of Neharde'a — Ym) 


5 
219, 441...Rabbi Yehuda — mm 937 

208...Rabbi Yohanan your teacher — 427 pyi 27 
299...Rabbi Nehunya ben HaKana — mp7 13 KYM 937 
273...Ravin — pay 

448...Reish Lakish — wh w 


À 


269...Gedaliah ben Ahikam — opens ya 578 


y 


185... Yehoshua son of Rabbi Akiva — xaypy mb payin 


n 


303...Munbaz — 1239 
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285...Chewing [lakhos] — Di 
404...Bandit [listim] — ppd 


a 
187...Wrapped up [mekhabnin] — paa 


268...Importuning [mesarevin] — paypa 


D 
179... Thorn of a palm [so/] —bip 
330...Advocacy [saneigeron] — jiwo 


a 


332. .. Your fine shoes [puzmakei] — #prans 


398...Pundeyon — i93 
186...Mixed [patukh] - Jna 


x 
328, 415... Torah scholar [tzurva merabbanan] - pana KAYE 


P 
331...Chain [kolar] — bip 
278. ..Konam - Dp 
255...Clod [kala] -nbp 

5 


188...Vizier [rofila] — sain 


n 


K 
444...Wallet [unpali] — Dann 
316... Tokens [iskunderei] — VINPoK 
188...Governors [iparkhai] — ‘DTI 
283...Aksigeron — WDB 
188...Chief officer [alkafta] — KUPON 
283...Anigeron — YI 
445...Stewards [apotropin] — paiwisx 


al 
217...Absurdity [burkha] - x212 
242...Ponds [bitzin] - py%¥a 


a 
353...Rutting camel [gamal haoher] — mixy boa 


1 


357...Ordinary [hedyot] — pita 
242... Mount of Olives [Har HaMishha] — amean 9 


v 


398... Tereisit — mw 


3 


415...His testicles [kuveseih] — =D 313 
272. ..Isn't it the opposite [kelapei layya] — xo sop 


5 


243. ..Weak point [turpa] - maA 


255...You shall not approach [tikrav] - 233p xd 
398...Litra — xv 
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Common Acronyms 


HaAri 

Ba'al HaMaor 

Bah 

Beur HaGra 

Derashot Mahari Mintz 
Derashot Ra‘anah 
Geranat 

Gilyon Maharsha 

Gra 

Grah 

Grib 

Griz 

Haggahot HaGra 
Haggahot Maharsha 
Hassagot HaRa‘avad 
Hida 

Hiddushei Aggadot LaMaharal 
Hiddushei Aggadot LaRashba 
Hiddushei HaGeranat 
Hiddushei HaGriz 
Hiddushei HaRim 
Hiddushei Ri Haver 
Kitzur Piskei HaRosh 
abit 

aharal 

aharam Alashkar 
aharam Brisk 


aharam Halawa 


aharam Lublin 


Rabbi Yitzhak Luria 
Rabbi Zerahya HaLevi 
Bayit Hadash 


Commentary of Rabbi 


Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 


Eliyahu of Vilna on the Shulhan Arukh 


Homilies of Rabbi Yehuda Mintz 


Homilies of Rabbi Eliya 
Rabbi Naftali Trop 

Marginalia of Rabbi Sh 
Rabbi Eliyahu of Vilna, 
Rabbi Hayyim Soloveit 


Rabbi Yehuda Bakhrak 


hu ben Hayyim 


omo Eiger 
he Vilna Gaon 
chik 


h 


Rabbi Yitzhak Ze'ev So 


oveitchik 


Comments of Rabbi Eliyahu of Vilna on the Talmud 

Comments of Rabbi Shmuel Eliezer Eidels 

Comments of Rabbi Avraham ben David on the Rambam's Mishne Torah 
Rabbi Hayyim David Azulai 

Hiddushei Aggadot by Rabbi Yehuda Loew of Prague 

Hiddushei Aggadot by Rabbi Shlomo ben Adderet 


Hiddushei Rabbi Naftali Trop 


Hiddushei Rabbi Yitzha 
Hiddushei Rabbi Yitzha 
Hiddushei Rabbi Yitzha 
Abridged Halakhic Ruli 
Rabbi Moshe ben Yose 
Rabbi Yehuda Loew of 
Rabbi Moshe Alashkar 
Rabbi Mordekhai Brisk 


Rabbi Moshe Halawa 


Rabbi Meir of Lublin 


Ze'ev Soloveitchik 
Meir of Gur 
Isaac Haver 


ngs of Rabbeinu Asher ben Rabbi Yehiel 


di Trani 


Prague 
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2 Revyy alam 
aharam Mintz Rabbi Moshe Mintz 
aharam of Rothenburg Rabbi Meir of Rothenburg 
aharam Padua Rabbi Meir of Padua 
aharam Schick Rabbi Moshe Schick 
aharam Schiff Rabbi Meir Schiff 
aharatz Hayyut Rabbi Tzvi Hirsch Chajes 
ahari Abuhav Rabbi Yitzhak Abuhav 
ahari Bassan Rabbi Yehiel Bassan 
ahari Beirav Rabbi Ya'akov Beirav 
ahari ben Lev Rabbi Yosef ben Lev 
ahari ben Malkitzedek Rabbi Yitzhak ben Malkitzedek 
ahari Berona Rabbi Yisrael Berona 
ahari Kurkus Rabbi Yosef Kurkus 
ahari Mintz Rabbi Yehuda Mintz 
ahari Weil Rabbi Ya'akov Weil 
aharih Rabbi Yehezkia ben Ya'akov of Magdeburg 
aharik Rabbi Yosef Colon 
aharikash Rabbi Ya'akov Castro 
aharil Rabbi Ya'akov HaLevi Molin 
aharit Rabbi Yosef di Trani 
aharit Algazi Rabbi Yom Tov Algazi 
aharsha Rabbi Shmuel Eliezer Eidels 
aharshal Rabbi Shlomo Luria 
albim Rabbi Meir Leibush ben Yehiel Michel Wisser 
etziv Rabbi Naftali Tzvi Yehuda Berlin 
Nimmukei HaGrib Comments of Rabbi Yehuda Bakhrakh on the Maharsha 
Piskei HaRid Halakhic Rulings of Rabbi Yeshaya di Trani the Elder 
Piskei Riaz Halakhic Rulings of Rabbi Yeshaya di Trani the Younger 
Ra’ah Rabbi Aharon HaLevi 
Ra’anah Rabbi Eliyahu ben Hayyim 
Ra’avad Rabbi Avraham ben David 
Ra'avan Rabbi Eliezer ben Natan 
Ra'avya Rabbi Eliezer ben Yoel HaLevi 
Rabbi Avraham ben HaRambam Rabbi Avraham, son of the Rambam 
Rabbi Shlomo ben Rashbatz Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
Radak Rabbi David Kimhi 
Radbaz Rabbi David ben Zimra 
Ralbag Rabbi Levi ben Gershon 
Ramah Rabbi Meir HaLevi 
Rambam Rabbi Moshe ben Maimon 
Ramban Rabbi Moshe ben Nahman 
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Ran Rabbeinu Nissim ben Reuven of Gerona 
Rashash Rabbi Shmuel Strashun 
Rashba Rabbi Shlomo ben Adderet 
Rashbam Rabbi Shmuel ben Meir 
Rashbatz Rabbi Shimon ben Tzemah Duran 
Rashi Rabbi Shlomo Yitzhaki 
Re'em Horowitz Rabbi Elazar Moshe Horowitz 
Rema Rabbi Moshe Isserles 
Ri HaLavan Rabbeinu Yitzhak ben Ya'akov of Prague 
Ri Haver Rabbi Yitzhak Isaac Haver 
Ri Migash Rabbi Yosef Migash 


Riaf Rabbi Yoshiya Pinto 


Riaz Rabbi Yeshaya di Trani the Younger 


Rid Rabbi Yeshaya di Trani the Elder 


Ridvaz Rabbi Ya'akov David ben Ze'ev Wilovsky 


Rif Rabbi Yitzhak Alfasi 


2 
z) 


Rabbi Yitzhak Meir of Gur 
Ritva Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Riva Rabbeinu Yitzhak ben Asher 
Rivam Rabbi Yitzhak ben Meir 
Rivan Rabbi Yehuda bar Natan 


Rivash Rabbi Yitzhak ben Sheshet 


Rosh Rabbeinu Asher ben Rabbi Yehiel 


Shakh Siftei Kohen by Rabbi Shabtai Cohen Rappaport 
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